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IN  MEMORIAM. 


JOSIAH  GIVEN. 

Bemarks  of  Horace  E.  Deemer^  Justice^  on  the  death  of 
Judge  Josiah  Given,  delivered  from  the  Supreme  Bench, 
October  20,  1908. 

Josiah  Given  was  distinguished  in  many  of  the  walks  of 
life.  In  civil,  military  and  political  affairs  he  was  a  leader 
of  men.  He  was  the  light  and  life  of  every  social  gathering 
and  loved  the  companionship  of  his  fellow  men. 

Possessed  of  unbounded  generosity,  unfailing  good  na- 
ture and  a  cheerful  disposition  he  was  a  favorite  everywhere. 
To  a  friend  in  distress  he  would  give  his  last  penny.  To  the 
faults  and  foibles  of  his  race  he  was  blind  and  to  no  man  did 
he  intentionally  give  offense.  If  it  ever  occurred  to  him  that 
he  had  unintentionally  wronged  his  fellow  man  he  could  not 
rest  until  he  had  righted  that  wrong.  He  was  beloved  By  all 
children  and  we  know  they  make  few  mistakes  in  their  esti- 
mates of  men. 

He  was  a  veteran  of  two  wars ;  and  but  for  the  infirmi- 
ties of  age  he  would  have  had  the  unique  distinction  of  serv- 
ing his  country  in  her  last  three  conflicts  at  arms.  Well 
we  remember  him  during  those  early  days  of  the  Spanish 
War,  when  he  came  from  his  private  room  into  the  consulta- 
tion room  saying,  "  I  cannot  work,  I  hear  the  music  of  fife 
and  drum,  I  see  that  old  battle  stained  flag,  I  hear  the  rattle 
of  musketry  and  the  roar  of  cannon,  I  see  again  those  old 
boys  in  blue,  I  guess  I  have  been  dreaming,  but  I  cannot  work, 
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I  must  go  and  see  the  Governor  and  find  out  what  I  can  do/' 
And  then  we  see  him  a  few  days  later  when  he  had  awakened 
from  his  dream  and  realized  that  his  fighting  days  were  over 
and  remem.ber  with  what  touching  pathos  he  said :  "  It's 
no  use,  I  am  getting  old  and  for  the  first  time  in  my  life  I 
must  say  Oo  on  boys;  not  come  on  —  Follow  me/'  By 
conspicuous  bravery  he  was  promoted  to  a  Colonelcy  during 
the  Civil  War  and  at  its  close  was  brevetted  a  Brigadier  Gen- 
eral. He  had  the  distinguished  honor  of  being  the  last  and 
only  survivor  of  the  Mexican  War  to  occupy  a  place  upon 
this  bench ;  and  in  all  human  probability  he  will  be  the  last 
of  the  Civil  War  veterans  to  grace  one  of  these  seats. 

From  near  the  close  of  the  Civil  War  down  to  almost  the 
day  of  his  death  he  was  with  rare  intermissions  continuously 
in  public  life.  As  postmaster  of  the  House  of  Kepresenta- 
tives,  collector  of  internal  revenue  and  as  District  Attorney 
he  served  his  country  quite  as  efficiently  as  in  times  of  war. 
On  this  occasion  we  may  properly  be  expected  to  lay  emphasis 
upon  his  judicial  career  both  at  nisi  prius  and  upon  this 
bench.  Naturally  well  equipped  to  preside  over  the  trial  of 
cases,  I  think  I  may  safely  say  that  his  greatest  and  best  work 
was  done  while  sitting  in  that  capacity.  Of  unusually  quick 
perception,  blessed  with  accurate  and  sound  judgment  and  a 
sort  of  intuitional  divination  of  the  principles  to  be  applied 
he  made  an  exceptionally  competent  and  strong  trial  Judge. 
He  came  to  this  bench  in  March  of  the  year  1889  by  appoint- 
ment of  Governor  Larrabee  as  the  successor  of  Chief  Justice 
Reed,  who  retired  to  accept  the  position  of  Representative  in 
Congress  from  the  9th  Congressional  District,  and  immediately 
entered  upon  the  arduous  and  delicate  duties  of  Chief  Justice, 
without  any  special  knowledge  of  the  rules  of  practice  here 
prevailing;  but  his  never  failing  poise  and  sound  judgment 
carried  him  through  this  trying  ordeal  without  hitch  or  halt. 
He  was  elected  in  the  fall  of  that  year  to  fill  the  vacancy  and 
twice  thereafter  was  re-elected  for  full  terms  of  six  years  each, 
retiring  voluntarily  January  1st,  1902. 
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He  was  very  quick  to  see  the  controlling  points  in  a  case ; 
and  without  previous  knowledge  of  the  issues  he  was  often 
better  able,  after  the  case  had  been  outlined,  to  state  the  prop- 
ositions of  law  involved,  than  counsel  who  had  given  them 
months  of  reflection  and  study.  His  first  impressions  were 
generally  his  best,  and  for  that  reason  he  was  a  very  valuable 
man  at  the  consultation,  table.  From  close  study  and  rati- 
ocination he  gained  little,  and  in  delving  into  the  maze  of 
precedents  often  contradictory  and  conflicting  he  at  times  be- 
came confused  and  disturbed  r^arding  the  correctness  of  his 
own  judgment  which  was  generally  right  in  the  first  instance. 
He  wrote  easily  and  fluently  without  attempt  at  display  of  a 
learning  which  he  did  not  possess.  He  aimed  at  clearness 
and  lucidity  of  statement  without  regard  to  rhetoric  or  or- 
namentation. Using  an  architectural  simile,  his  opinions 
are  Doric  rather  than  Ionic  or  composite.  They  are  found 
reported  in  Volumes  77  to  115  both  inclusive  of  our  reports 
and  will  stand,  so  long  as  this  is  a  Government  of  Law,  as 
his  most  enduring  monument. 

He  regretted  and  often  lamented  his  luck  of  early  educa- 
tional advantages.  Largely  his  was  the  school  of  the  Soldier, 
for  he  enlisted  in  the  Mexican  War  before  he  was  sixteen 
years  of  age.  But  he  was  a  close  observer,  had  a  retentive 
memory  and  like  many  of  the  men  of  his  time  acquired  a 
self  culture  which  the  schools  of  that  day  could  not  impart. 

He  was  of  the  Lincoln  type;  and  we  often  wonder  when 
noting  what  these  men  accomplished  without  the  aid  of 
schools,  what  they  might  have  done  had  they  possessed  mod- 
em scholastic  attainments.  This  type  of  men  marks  an 
epoch  in  the  development  of  out  Western  Commonwealths 
and  they  accomplished  results  which  it  will  be  difficult  for 
us  of  the  present  generation  to  maintain. 

In  early  life  Judge  Given  was  a  blacksmith  and  in  think- 
ing of  him  I  have  often  recurred  to  those  lines  from  the  "  Vil- 
lage Blacksmith.'' 
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Toiling  —  rejoicing  —  sorrowing, 
Onward  through  life  he  goes; 
Each  morning  sees  some  task  begin 
Each  evening  sees  its  close; 
Something  attempted,  something  done 
Has  earned  a  night's  repose. 

Thanks,  Thanks  to  thee  my  worthy  friend 
For  the  lessons  thou  hast  taught; 
Thus  at  the  flaming  forge  of  life 
Our  fortunes  must  be  wrought. 
Thus  on  its  sounding  anvil  shaped 
Each  burning  deed  and  thought. 
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R.  L.  BowE,  Appellant,  v.  Ada  M.  Fbink  and  Nathan 

Feink. 

Contract  for  services:    quantum  meruit:    res  judicata,    A   suit   for 

1  breach  of  contract  and  on  quantum  meruit  may  be  joined 
in  the  same  action  by  pleading  the  same  in  separate  counts, 
and  plaintiff  can  not  be  required  to  elect  on  which  he  will 
rely;  so  that  a  judgment  for  defendant  on  his  counterclaim 
for  a  sum  paid  plaintiff  for  labor,  in  a  suit  to  in  force  a  me- 
chanic's lien  therefor,  is  a  bar  to  a  subsequent  action  on 
quantum  meruit,  the  plaintiff  in  his  lien  action  being  found 
entitled  to  no  compensation. 

Conyersion.    A  cement  sidewalk  attaches  to  and  becomes  a  part 

2  of  the  realty  and  is  not  subject  to  removal;  and  one  con- 
structing the  same  cannot  recover  for  his  labor  on  the  theory 
that  its  use  amounts  to  a  conversion  by  the  owner  of  the 
property. 

Vou  137  lA.— 1 
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Appeal  from  Linn  District  Court, —  Hon.  Wm.  G.  Thomp- 
son, Judge. 

Tuesday,  Januaby  14,  1908. 

Action  to  recover  quantum  meruit  for  a  cement  walk 
constructed  for  defendants  by  plaintiff  under  a  contract,  and 
also  to  recover  damages  for  the  conversion  of  such  walk. 
There  was  a  directed  verdict  for  defendants,  and  from  the 
judgment  thereon  plaintiff  appeals. —  Affirmed. 

John  N.  Hughes,  for  appellant. 

Crosby  &  Fordyce,  for  appellees. 

McClain,  J. —  The  cement  walk  constructed  for  defend- 
ants on  premises  at  the  time  belonging  to  defendants  was 
laid  under  a  specific  contract,  and  a  portion  of  the  specified 
price  was  paid.  Thereafter  the  plaintiff  sued  for  the  bal- 
ance of  his  compensation  under  the  contract,  but  was  de- 
feated of  his  recovery  by  evidence  establishing  the  defense 
that  the  walk  was  not  such  as  was  called  for  by  the  terms  of 
the  contract.  Plaintiff  now  sues  for  value  of  the  walk 
constructed  by  him  over  and  above  the  amount  paid  there- 
for, and  in  a  second  count  asks  damages  for  the  conversion 
of  the  walk  by  the  defendants,  who  after  the  determination 
of  the  first  action  sold  the  premises  to  another.  The  claims 
of  plaintiff  are,  first,  that  although  he  did  not  comply  with 
his  contract  so  as  to  be  entitled  to  recover  the  agreed  com- 
pensation, he  had  conferred  upon  defendants  a  benefit  for 
which  he  is  entitled  to  be  paid;  and,  second,  that  upon  de- 
fendants' refusal  to  accept  the  walk  it  remained  the  property 
of  plaintiff  with  the  right  to  remove  it,  and  that  defendants 
have  converted  it  to  their  own  use  to  plaintiff's  damage  by 
selling  the  premises  to  another  without  reserving  such  right 
of  removal.  Defendants  plead  a  prior  adjudication  as  to 
plaintiff's  recovery  for  the  value  of  the  walk,  and  deny  the 
conversion. 
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The  proceedings  in  the  former  case  in  which  plaintiff 
sought  to  recover  the  compensation  provided  for  in  the  con- 
tract, which  proceedings  are  fully  made  to  appear  in  the 
1.  Contract  FOE     record  in  this  casc,  disposed  of  any  claim  of 
qiuMh!m  plaintiff  to  recover  quantum  meruit      The 

meruit:  rts  ,  i    •      • /* 

judicata.  first  actiou  was  not,  as  plaintiff  assumes, 
brought  merely  for  the  recovery  of  the  compensation  pro- 
vided for  in  the  contract.  The  petition  in  that  action  was 
in  equity  for  the  foreclosure  of  a  mechanic's  lien,  and  it  was 
alleged  that,  pursuant  to  an  oral  contract,  the  plaintiff  fur- 
nished material  and  performed  labor  for  defendants  in  front 
of  and  upon  defendants'  premises,  for  which  he  was  entitled 
to  a  lien  in  the  sum  of  $130,  of  which  $65  had  been  paid. 
The  defendants  admitted  the  contract,  but  denied  its  per- 
formance, alleging  that  as  a  part  of  the  contract  it  was 
agreed  by  plaintiff  that  the  walk  constructed  would  be  and 
remain  in  first-class  condition  for  the  period  of  at  least  three 
years,  and  that  while  plaintiff  had  performed  labor  and 
furnished  material,  under  pretense  of  compliance  with  such 
contract,  it  was  not  performed  in  accordance  with  the  terms 
thereof,  and  the  material  and  labor  furnished  and  performed 
were  not  of  the  value  of  $130,  or  any  other  value  capable  of 
estimation.  Defendants  also  in  that  action  interposed  a 
counterclaim  for  damages  in  the  sum  of  $95,  of  which  $65 
was  the  amount  paid  plaintiff  for  the  walk  in  question,  and 
$30  paid  for  the  construction  of  another  walk.  To  this  coun- 
terclaim plaintiff  replied,  denying  that  the  contract  was  not 
fully  performed.  In  that  action  there  was  a  judgment  for 
defendants  on  the  counterclaim  for  the  $65  paid  plaintiff  on 
account  of  the  walk  in  question.  It  is  evident  that  the  judg- 
ment on  the  counterclaim  involved  the  determination  that 
plaintiff  was  not  entitled  to  retain  the  $65  paid  either  on 
account  of  performance  of  the  contract  or  for  benefits  con- 
ferred upon  the  defendants  by  the  construction  of  the  walk. 
While  the  plaintiff  could  not,  in  his  action  for  breach  of  a 
specific  contract,  recover  quantum  meruit  without  separate 
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allegation  of  the  facts  entitling  him  to  such  compensation 
(Lines  v.  Lines,  54  Iowa,  600;  Walker  v,  Irwin,  94  Iowa, 
448),  yet  he  might  in  his  action  for  breach  of  contract  have 
added  a  separate  count  on  quantum  meruit  {Wemli  v.  Col- 
lins, 87  Iowa,  548),  and,  if  he  had  done  so,  could  not  have 
been  required  by  defendant  to  say  on  which  count  he  was 
proceeding,  but  could  have  recovered  whatever  was  due 
whether  on  contract  or  on  qu/mtum  meruit  (Tuffree  v.  Bin- 
ford,  130  Iowa,  532).  The  former  adjudication  was  con- 
clusive as  between  the  parties,  not  only  as  to  recovery  on  the 
specific  contract,  but  as  to  any  claim  for  the  services  ren- 
dered in  the  attempting  to  perform  such  contract.  The 
plaintiff  in  his  equitable  action  to  enforce  a  mechanic's  lien 
could  have  had  any  relief  to  which  he  was  entitled  on  account 
of  services  rendered  in  the  improvement  of  defendants'  prop- 
erty although  performance  of  the  specific  contract  was  not 
made  out.  Green  Bay  Lumber  Co.  v.  Miller,  98  Iowa,  468. 
The  adjudication  that  plaintiff  was  not  entitled  to  recover 
anything,  and  was  bound  to  pay  back  the'  money  received,  is 
conclusive  that  plaintiff  is  not  now  entitled  to  recover  any- 
thing by  way  of  quantum  meruit.  Madison  v.  Oarfield  Coal 
Co,,  114  Iowa,  56. 

As  to  the  alleged  conversion,  it  is  sufficient  to  say  that, 
when  plaintiff  attempted  to  construct  a  permanent  walk  on 
defendants'  property,  he  so  far  attached  the  walk  he  con- 
structed to  the  property  that  it  became  a  part 
thereof,  and  was  not  subject  to  removal  by 
him  as  his  own  property.  This  was  necessarily  the  theory 
on  which  the  action  for  foreclosure  of  a  mechanic's  lien  was 
predicated.  The  walk  was  of  a  permanent  nature,  and  nec- 
essarily passed  by  a  conveyance  by  defendants  to  their  gran- 
tee. Neither  as  against  the  defendants  nor  as  against  their 
grantee  would  plaintiff  have  the  right  to  take  up  the  walk 
and  carry  it  away,  even  though  as  thus  taken  away  it  would 
have  been  of  value.  Cases  cited  by  appellant  with  reference 
to  conversion  of  personal  property,  which  has,  after  the  con- 
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version,  been  attached  to  the  realty  so  it  cannot  be  removed, 
have  no  application  here.  It  was  plaintiflF's  own  act  which 
attached  the  material  to  and  incorporated  it  with  the  realty 
of  defendants  so  that  it  could  not  be  removed. 

On  no  theory  was  the  plaintiff  entitled  to  recover  in  this 
action,  and  the  judgment  against  him  is  affirmed; 


State  of  Iowa,  Appellee,  v.  Andkbw  Smith,  Appellant. 

Criminal  law:    waiver  of  ruling.    Where  the  record   on   appeal 

1  shows  no  ruling  upon  a  motion  it  will  be  presumed  that  the 
ruling  was  waived. 

Instructions:    presumption  as  to  correctness.    Where  the  instruc- 

2  tions  are  not  all  incorporated  in  the  record  on  appeal  it  will 
be  presumed  that  those  given  correctly  embody  the  law  of 
the  case. 

Instructions:    review.    Where   no   exceptions   to   the  instructions 

3  were  taken  upon  the  trial  the  appellate  court  may  properly 
decline  to  consider  the  matters  of  error  contended  for. 

Murder:    premeditation:    provocation.    Where    the    evidence    will 

4  warrant  a  conclusion  that  a  defendant  charged  with  murder 
had  ample  time  to  reflect  after  discovering  the  provoking 
cause,  and  a  deliberate  killing  of  the  deceased  is  admitted,  the 
jury  is  justified  in  returning  a  verdict  of  guilty  in  the  first 
degree. 

Appeal  from  Monroe  District  Court. —  Hon.  F.  W.  Eichil- 
BEBGEB,  *Judge. 

Tuesday,  Januaby  14,  1908. 

The  defendant  was  put  on  trial  for  murder,  and  was 
convicted  of  murder  in  the  second  degree.  From  the  judg- 
ment he  appeals.     Affirmed. 

N.  E.  Kendall  and  Woodson  &  Brovm,  for  appellant. 

H.  TT.  Byers,  Attorney-General,  and  C.  W.  Lyon,  As- 
sistant Attorney-General,  for  the  State. 
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Bishop,  J. —  It  is  conceded  that  at  the  time  and  place 
alleged  in  the  indictment  the  defendant  shot  and  killed  one 
Samuel  Irving.  At  the  close  of  all  the  evidence  the  defend- 
ant presented  a  motion  which  in  effect  asked  that  the  charge 
of  murder  be  withdrawn  and  the  case  submitted  to  the  jury 
simply  on  the  charge  of  manslaughter. 

Counsel  say  in  argument  that  this  motion  was  over- 
ruled. But  the  record  before  us  does  not  show  any  such 
ruling.  Accordingly  it  must  be  presumed  that  a  ruling 
1.  cuiMiKAL  was  waived.  State  v.  Boss,  21  Iowa,  467. 
of  ruling.  And  in  this  view  there  is  nothing  before  us 

on  which  to  base  a  contention  for  error. 

Several  requests  for  instructions  were  presented  by 
counsel  for  defendant,  and  these  were  refused.  To  the 
refusal  exceptions  were  taken.  Conceding  the  propriety  of 
2  Instructions:  ^^®  Tcqucsts,  WO  cannot  say  that  there  was 
5I"o"Sr!^°  error  in  the  refusal  thereof.  The  instruc- 
rectncss.  tious  given  by  the  court  on  its  own  motion 

are  not  all  incorporated  in  the  record  submitted  to  us,  and 
in  this  situation  we  must  assume  that  all  the  rules  of  law 
applicable  to  the  case  were  correctly  embodied  in  the  charge. 
Moody  V.  Railway,  41  Iowa,  284 ;  State  v.  Stanley,  48  Iowa, 
221. 

Several  of  the  instructions  given  are  challenged  as  in- 
volving error.  As  no  exceptions  were  taken  thereto  on 
the  trial,  we  might  well  decline  to  consider  the  matters  of 
error  contended  for;  and  we  shall. do  no  more 

••  ^re^ewl^*^''*'    ^^^^  *^  ^^7  ^^^*  ^®  ^^^^  ^^ad  the  charge,  as 
far  as  it  is  before  us,  and  from  our  reading 
conclude  that  the  defendant  has  no  reasonable  ground  for 
complaint. 

It  is  also  said  that  the  evidence  warranted  no  more 

than  a  conviction  for  manslaughter.     In  this 

*  prc^cdiiation:    we  do  not  agree.     The  evidence  involves  some 

disgusting  details,  and  we  shall  not  set  it  out. 

SuflBce  it  to  say  that  there  was  warrant  for  a  finding  that  after 
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defendant  had  made  discovery  of  the  provoking  cause  which, 
as  he  says,  prompted  him  to  do  the  shooting,  he  went  to 
another  part  of  the  house,  got  his  revolver,  loaded  it,  and 
then  went  up  stairs  to  a  room  where  Irving  was  lying  in 
bed,  and,  without  a  word  being  said,  fired  the  fatal  shot. 
So  finding,  the  jury  might  well  conclude  that  there  had  been 
ample  time  for  deliberation  and  premeditation. 

No  error  appearing,  the  judgment  must  be,  and  it  is, 
affirmed. 


Empibe  Real  Estate  and  Mobtgagb  Company,  Appellant, 
V.  N.  K.  Bbechley,  Appellee. 

Service  by  publication:    proof  of   same:    judgment  thereon.    A 

1  party  who  brings  suit  against  a  nonresident  on  published  no- 

tice is  disqualified  to  administer  the  oath  to  the  publisher  in 
making  proof  of  publication;  and  judgment  entered  upon 
proof  of  service  so  made  is  without  jurisdiction  and  a  sheriff's 
deed  on  a  sale  of  property  thereunder  conveys  no  title. 

Quieting  title:    limitations.    The   plea  of  limitations  is  not   ap- 

2  plicable  in  an  action  to  quiet  title,  brought  by  the  grantee  of 
an  execution  defendant  against  the  grantee  in  a  sheriff's  deed, 
even  though  the  claim  belongs  to  the  class  of  claims  which 
are  barred  in  five  years,  especially  where  the  action  is  brought 
within  five  years  of  the  date  of  the  sheriff's  deed :  nor  is  it 
effective  where  the  plea  is  an  attempt  to  assert  title  by  pre- 
scription. 

Quieting   title:    sufficiency   of   proof.    An    action    to    quiet    title 

3  cannot  be  defeated  by  a  showing  that  plaintiff's  grantor  pos- 
sessed less  than  the  whole  title,  as  that  question  goes  to  the 
measure  of  relief  and  not  to  the  right  of  action:  and  in  the 
absence  of  evidence  to  the  contrary  it  will  be  presumed  that 
each  of  several  owners  of  real  estate  have  an  equal  interest 
in  the  premises. 

Same:    granting  relief.    The  plaintiff  in  an  action  to  quiet  title 

4  against  a  sheriff's  deed,  which  is  void  because  there  is  no 
valid  proof  of  publication  of  the  notice  by  which  the  action 
was  commenced,  is  entitled  to  have  whatever  rights  he  has 
in  the  premises  settled,  even  though  defendant  may  still 
amend  such  proof  of  service  and  have  a  valid  judgment  en- 
tered. 


8  Empibe  Mtge.  Co.  v.  Bebchley.       [137  Iowa 

Appeal  from  Linn  District  Court. —  Hon.  Wm.  G.  Thomp- 
son, Judge. 

Tuesday,  January  14,  1908. 

Action  in  equity  to  quiet  title  to  certain  lots  in  the  city 
of  Cedar  Rapids.  Decree  dismissing  petition,  and  plaintiff 
appeals. —  Reversed. 

Rickel,  Crocker  &  Tourtellot,  for  appellant. 

Lewis  Heins,  for  appellee. 

Weaver,  J. —  The  material  facts  in  the  case  are  as  fol- 
lows: In  November,  1899,  the  defendant  Beechley  brought 
an  action  in  the  district  court'  of  Linn  county,  Iowa,  against 
H.  W.  Kirby  and  B.  D.  Hicks  to  recover  the  amount  of  an 
alleged  indebtedness  of  $36,  and  in  aid  of  such  action  sued 
out  a  writ  of  attachment,  which  was  levied  upon  the  prop- 
erty now  in  controversy.  The  only  service  of  the  original 
notice  in  said  proceeding  was  by  publication,  on  a  showing 
that  said  Kirby  and  Hicks  were  non-residents  of  the  State, 
and  the  only  proof  of  such  service  was  by  the  affidavit  of 
one  Sherman  that  he  w^s  the  publisher  of  a  weekly  news- 
paper printed  and  issued  at  Cedar  Rapids,  Iowa,  in  which 
said  notice  had  been  duly  published  for  four  successive 
weekly  issues  beginning  December  2,  1899.  This  affidavit 
was  sworn  to  before  Beechley,  the  plaintiff  in  said  proceed- 
ings, acting  as  a  notary  public.  On  the  proof  of  service  thus 
made  and  verified  a  judgment  in  rem  was  entered  confirm- 
ing the  attachment  and  ordering  a  special  execution  for  the 
sale  of  the  lots.  Execution  was  thereafter  issued,  and  said 
property  was  struck  off  and  sold  thereunder  to  said  Beechley, 
and,  no  redemption  being  made  within  a  year,  the  sheriff 
executed  and  delivered  to  him  a  deed  under  which  he  now 
asserts  title.  The  plaintiff  in  this  proceeding  claims  title  to 
the  lots  through  a  conveyance  from  Hicks,  and  contends 
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that  the  attachment  proceedings  above  mentioned  were  void 
for  want  of  jurisdiction  and  that  Beechley  obtained  no  title 
by  virtue  of  the  sheriff's  deed.  This  contention  is  bottomed 
uJ)on  the  proposition  that,  the  affidavit  of  publication  of  the 
original  notice  having  been  verified  before  Beechley  himself, 
it  did  not  furnish  sufficient  proof  of  service  to  authorize  the 
court  to  enter  judgment  or  to  order  a  sale  of  the  property. 
The  defendant  avers  that  the  proof  of  service  was  r^ular 
and  sufficient,  and  that  plaintiff's  cause  of  action  is  barred  by 
the  statute  of  limitations. 

I.     The  statute  which  permits  the  property  of  a  non- 
resident to  be  seized  and  subjected  to  judicial  sale  upon 
notice  by  publication  only  is  a  most  drastic  remedy,  and 
not  infrequently  results  in  oppression  and  in- 

1.  Service  BY  .        .  1.  "^  .   .  ,.       ^ 

publication:     lustico.     Kecomizinff   this    fact,    the    courts 

proof  of  same :  ,  . 

thcwn?*  quite  uniformly  hold  that  all  of  the  statutory 

requirements  for  the  institution  and  prosecu- 
tion of  such  proceedings,  and  especially  such  as  are  of  a 
jurisdictional  character,  must  be  strictly  and  literally  ob- 
served, in  order  that  the  judgment  entered  thereon  shall  be 
of  legal  force  and  validity.  Priestman  v.  Priestnum,  103 
Iowa,  320 ;  Fanning  v.  Krapfl,  61  Iowa,  417 ;  AbeU  v.  Orvis, 
17  Iowa,  174;  Tunis  v.  Wethero,  10  Iowa,  305.  If,  then, 
there  was  no  sufficient  return  or  proof  showing  due  publica- 
tion of  the  original  notice  in  the  attachment  case,  the  pro- 
ceedings based  thereon  must  of  necessity  be  held  void.  This 
proof,  the  statute  provides,  shall  be  made  by  the  affidavit  of 
the  publisher  or  his  foreman  and  filed  before  default  is 
taken.     Code,  section  3536. 

We  have,  then,  to  inquire  whether  in  such  proceedings 
the  plaintiff,  who  happens  to  be  a  notary  public  or  magis- 
trate, may  administer  the  necessary  oath.  In  Wilson  v. 
Traer,  20  Iowa,  231,  this  court  held  that  the  acknowledg- 
ment of  a  deed  taken  by  a  notary  who  was  interested  in  the 
transaction  is  void,  and  its  record  will  not  impart  construc- 
tive notice  to  a  subsequent  purchaser.     The  same  rule  has 
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since  been  applied  in  Bank  v.  Badtke,  87  Iowa,  365,  and 
Smith  V.  Clark,  100  Iowa,  609.  So  far  as  we  have  noted 
the  precedents  all  agree  to  the  correctness  of  this  rule.  If 
we  are  to  hold  void  an  acknowledgment  taken  and  certified 
by  a  notary  who  is  interested  in  the  transaction,  we  are  un- 
able to  conceive  upon  what  principle  we  may  sustain  the  act 
of  another  notary  who  takes  and  certifies  an  affidavit  which 
is  essential  to  the  maintenance  of  an  action  in  which  he  is 
himself  plaintiff.  There  appears  to  be  no  express  statutory 
prohibition  in  either  case.  In  the  Wilson  case,  supra,  the 
court  said  that  to  permit  a  party  to  take  acknowledgment 
of  a  conveyance  in  which  he  is  interested  "would  leave  a 
broad  door  open  to  the  perpetration  of  frauds."  If  this  be 
true  in  reference  to  the  acknowledgment  of  written  instru- 
ments, the  opportunity  for  fraud  would  be  even  greater  if 
the  party  who  brings  a  suit  against  a  non-resident  on  pub- 
lished notice  may  administer  the  oaths  and  take  the  affidavits 
on  which  the  validity  of  the  judgment  he  obtains  must 
necessarily  depend.  In  New  York  and  some  other  States, 
as  well  as  in  England,  it  has  frequently  been  held  that  one 
who  is  interested  in  a  proceeding,  either  directly  or  as  an 
attorney,  is  disqualified  to  take  an  affidavit  or  administer  an 
oath  to  be  used  therein.  See  cases  collected  in  21  A.  &  Eng. 
Encyc  Law  (3d  Ed.)  570.  It  is  to  be  admitted  that  au- 
thorities to  the  contrary  may  be  found;  but  the  rule  stated 
is  a  safe  one,  and  we  are  disposed  to  hold  it  applicable  to 
the  case  at  bar.  It  is  in  harmony  with  the  principles  af- 
firmed by  us  in  the  decisions  already  cited,  and  it  imposes 
no  hardship  upon  any  party  seeking  the  aid  of  the  courts 
for  the  enforcement  of  an  alleged  right.  If,  as  we  hold,  the 
defendant  was  disqualified  to  take  the  affidavit,  then  the 
court  acquired  no  jurisdiction  to  enter  judgment  or  order 
sale  of  the  property,  and  the  sheriff's  deed  made  pursuant 
to  such  sale  conveyed  no  title  to  the  defendant 

II.     There  is  no  merit  in  the  plea  of  the  statute  of 
limitations.     The  action  is  not  primarily  a  proceeding  to 
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set  aside  the  judgment  in  the  attachment  proceedings,  but  to 

settle  and  quiet  the  plaintiffs  claim  of  title 

titlk:  limi-       to  real  cstatc.     Plaintiff  has  no  interest  in  the 

controversy,  if  any,  between  defendant  and 

Hicks  and  Kirby,  save  as  it  affects  such  title.     If  it  be  true, 

as  appellee  argues,  that  plaintiff's  claim  belongs  to  the  class 

in  which  action  is  barred  within  five  years,  such  defense  is 

not  here  available,  for  it  did  not  obtain  the  sheriff's  deed  on 

which  it  relies  until  within  less  than  five  years  prior  to  the 

commencement  of  this  suit.     Moreover  if  the  plea  of  the 

statute  means  anything,  it  is  apparently  an  attempt  to  set  up 

title  by  prescription,  which  cannot  accrue  in  less  than  ten 

years.     Code,  section  3447;  Williams  v.  Allison ,  33  Iowa, 

278. 

III.  Neither  can  we  concede  the  defendant's  propo- 
sition that  plaintiff  has  not  shown  any  right  or  title  to  the 
lots,  and  must  therefore  fail,  even  though  the  defendant's 
3  QuirriHG  *^^^®  ^  defective.     It  is,  of  course,  an  estab- 

cltTKvoi^'       lished  rule  that  the  plaintiff  in  such  an  action 
proof.  must  recover,  if  at  all,  on  the  strength  of  his 

own  position,  and  not  on  the  weakness  of  the  position  of  his 
adversary.  Appellee  claims  the  benefit  of  that  rule,  because, 
while  the  attachment  was  directed  against  the  property  of 
both  Kirby  and  Hicks,  the  deed  to  appellant  is  from  Hicks 
alone.  The  point  is  not  well  taken.  If,  as  counsel  argues, 
we  must -assume  that  the  property  was  the  joint  or  common 
property  of  both  defendants  in  the  attachment  suit,  then 
whatever  interest  Hicks  had  in  the  premises,  whether  small 
or  great,  passed  by  his  deed  to  the  appellant,  and  the  latter 
may  maintain  an  action  to  establish  that  right  against  the 
appellee's  hostile  claim.  There  was  no  suggestion  in  the 
court  below  of  any  defect  of  parties  to  the  suit,  and  we  need 
not  consider  it  further  than  to  say  that,  if  Kirby  neither  had 
nor  claimed  in  fact  any  interest  in  the  property,  it  was  not 
necessary  to  bring  him  into  the  case,  and,  if  the  interest  of 
Hicks  was  anything  less  than  a  full  and  undivided  owner- 
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ship,  that  fact  went  to  the  measure  of  the  relief  to  which  ^ 
plaintiff,  as  his  grantee,  was  entitled,  and  not  to  its  right  to 
maintain  an  action. 

It  is  to  be  admitted  that  the  showing  of  title  in  the 
plaintiff  is  meager,  yet  as  it  claims  under  conveyance  from 
Hicks,  and  the  defendant  claims  through  an  attachment  di- 
rected against  the  property  of  Hicks,  both  parties  are  claim- 
ing title  from  or.  through  the  same  person,  and  it  was 
imnecessary  for  either  party  to  trace  its  chain  of  title  fur- 
ther than  to  this  common  source.  If  we  are  to  assume,  as 
defendant  insists,  that  Kirby  had  any  interest  in  the  property 
—  a  contention  upon  which  we  do  not  attempt  to  pass  —  the 
presumption  would  be,  in  the  absence  of  evidence  to  the 
contrary,  that  he  and  Hicks  were  tenants  in  common  with 
equal  rights  in  the  premises,  and  plaintiff  would  be  entitled 
to  that  extent  to  the  relief  it  demands. 

IV.     Finally,  it  is  said  by  appellee  that,  even  if  the 
proof  of  service  of  the,  original  notice  be  found  fatally  de- 
fective, it  does  not  invalidate  the  attachment,  which  had 
4  Same- grant-      already  been  made,   and  that,  although  the 
ing  relief.  special  exccutiou  and  the  sheriff's  sale   and 

deed  be  wholly  void,  the  attachment  will  stand  as  it  stood 
before  filing  the  defective  proof  of  service  of  notice,  and 
plaintiff  may  still  be  allowed  to  amend  such  proof  and  have 
a  new  and  valid  judgment  entered  for  the  enforcement  of 
the  attachment  lien.  Even  if  this  be  true,  it  affords  no 
ground  for  the  denial  of  the  plaintiff's  demand  for  the  con- 
firmation of  his  title  against  the  hostile  title  asserted  by 
defendant  under  the  sheriff's  deed.  If  plaintiff  is  the  owner 
of  the  property  in  whole  or  in  part,  it  is  entitled  to  have  its 
ownership  adjudicated  and  confirmed,  even  though,  when  so 
confirmed,  its  title  be  found  to  be  incumbered  by  the  attach- 
ment lien.  Whether  that  lien  ever  properly  attached  to  the 
land,  and,  if  so,  whether  it  still  exists,  is  not  ascertainable 
from  the  record  before  us.  Mention  is  made  of  an  aflSdavit 
of  non  residence  of  Kirby  and  Hicks ;  but  there  is  no  show- 


Jan.  1908]     Crawfobd  Bank  v.  Stbgemann,  13 

ing  when,  if  ever,  it  was  filed.  So,  also,  an  amended  proof 
of  the  publication  of  the  original  notice,  bearing  date  of 
November  15,  1905,  after  the  commencement  of  this  action, 
was  offered  in  evidence;  but  it  is  not  shown  whether  it  was 
ever  filed  in  the  attachment  proceeding.  Under  such  con- 
ditions any  expression  of  opinion  as  to  what  the  right  of  the 
parties  would  be  upon  the  full  showing  of  the  facts  would 
be  mere  dictum. 

From  what  we  have  said  it  follows  that  the  decree  ap- 
pealed from  must  be  reversed,  and  the  cause  remanded  to 
the  district  court  for  further  proceedings  in  harmony  with 
this  opinion. —  Reversed. 


Ceawfoed  County  State  Bank  v.  Eenst  Stegemann, 

Appellant. 

Negotiable  instruments:  consideration.  A  note  given  in  settle- 
ment for  checks  of  equal  amount  which  were  dishonored  by 
the  bank  on  which  they  were  drawn  is  supported  by  a  suffi- 
cient consideration,  where  the  maker  received  a  part  of  the 
amount  in  cash,  a  part  in  credit  and  the  balance  was  applied 
on  his  valid  obligation. 

Appeal  from  Crawford  District  Court. —  Hon.  F.  M.  Pow- 
ers, Judge. 

Wbi>nesday,  Januaby  15,  1908. 

Suit  on  a  note.  Defense,  want  of  consideration,  fraud, 
misrepresentation,  and  duress.  Trial  to  the  court  without 
a  jury,  and  judgment  for  the  plaintiflF.  The  defendant  ap- 
peals.—  Affirmed. 

Mayne  &  Hazelton,  for  appellant. 

Connor  &  Lally,  for  appellee. 


14  Ckawfoed  Bank  v.  Stegemann.      [137  Iowa 

Sherwin,  J. —  The  note  in  suit  was  given  under  the 
following  circumstances :  On  the  30th  of  March,  1904,  the 
defendant  was  indebted  to  one  Tabor  on  a  note  in  the  sum  of 
$67.50.  He  was  also  indebted  to  Tabor  on  a  mortgage  in 
the  sum  of  $2,000,  together  with  interest  in  the  sum  of  $50. 
On  the  same  day  he  gave  Tabor  a  check  for  $1,317.60,  $1,200 
of  which  was  to  be  applied  on  the  principal  of  the  mortgage. 
Fifty  dollars  was  for  interest  thereon,  and  $67.50  to  pay  his 
note.  On  the  same  day  he  gave  the  plaintiff  herein  a  check 
for  $106.47  on  which  he  received  cash.  Both  of  these  checks 
were  drawn  on  the  Buck  Grove  Bank  of  Buck  Grove,  Iowa. 
Tabor  on  the  same  day  deposited  his  check  in  plaintiff  bank 
for  collection,  and  was  given  credit  therefor.  On  the  same 
day  both  checks  were  sent  by  plaintiff  to  the  Council  Bluffs 
Savings  Bank,  of  Coimcil  Bluffs,  Iowa,  for  collection.  On 
March  31,  1904,  the  Council  Bluffs  bank  sent  the  checks  to 
the  Buck  Grove  Bank  for  collection.  On  April  1st  the  Buck 
Grove  Bank  drew  a  check  on  the  Commercial  National  Bank 
of  Council  Bluffs  for  the  amount  of  the  defendant's  checks ; 
and  sent  the  check  to  the  last-named  bank,  with  instructions 
to  pay  the  Council  Bluffs  Savings  Bank  the  amount  of  the 
two  checks  given  by  the  defendant.  The  Buck  Grove  Bank 
did  not  have  sufficient  funds  on  deposit  in  the  Commercial 
National  Bank  to  pay  the  sum,  and  did  not  pay  anything 
thereon.  The  cashier  of  the  Buck  Grove  Bank  canceled  the 
defendant's  checks  as  paid,  and  returned  them  to  him. 
Thereafter  the  plaintiff's  correspondent  in  Council  Bluffs 
notified  it  that  the  checks  had  not  been  paid,  and  on  the  5th 
of  'April  the  plaintiff  wrote  the  defendant  a  letter  informing 
him  of  the  nonpayment  of  his  checks,  and  saying  that  he 
must  look  after  the  matter,  or  he  would  be  held  for  their 
payment.  On  the  next  day,  upon  receipt  of  this  letter  the  de- 
fendant called  upon  the  plaintiff  at  its  place  of  business  in 
Denison,  Iowa,  and  executed  the  note  in  suit  in  settlement  of 
the  following  items:  $50.10,  interest  due  Tabor  on  the 
mortgage;  $67.50,  due  him  on  the  note;  and  $106.47,  re- 
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ceived  in  cash  from  the  plaintiff  on  his  check  for  that 
amount.  He  also  at  the  same  time  gave  Tabor  a 
writing  showing  that  he  was  still  liable  for  the  full  amount 
of  the  mortgage  in  question.  The  appellant  insists  there  was 
negligence  in  presenting  the  two  checks  for  collection;  and 
because  thereof  there  can  be  no  recovery  in  this  action: 
First,  because  there  was  want  of  consideration  for  the  note 
in  suit ;  and,  second,  because  of  the  alleged  negligence. 

It  may  be  conceded  for  the  purposes  of  this  case  that 
the  evidence  tends  to  show  negligence  on  the  part  of  the 
plaintiff  in  presenting  the  checks  for  collection.  But,  even 
if  this  be  so,  the  defendant  cannot  avail  himself  of  such 
n^ligence  \mder  the  issues  presented  here.  On  the  issue  of 
want  of  consideration  the  defendant  is  without  a  case,  be- 
cause, as  to  a  part  of  the  amount  included  in  the  note  and 
for  which  it  was  given,  he  actually  received  the  money  from 
the  plaintiff,  and,  as  to  the  remainder,  he  received  credit 
from  Tabor  for  a  part  thereof  and  paid  a  valid  obligation 
with  the  balance.  In  other  words,  he  gave  the  note  in  suit 
in  place  of  the  checks  covering  the  same  amoimt,  which  had 
been  dishonored  by  the  bank  on  which  they  were  drawn. 
There  is  no  allegation  that  the  checks  were  received  by  Tabor 
and  the  plaintiff  in  absolute  payment  of  the  amounts  repre- 
sented by  them ;  and  it  is  a  familiar  rule  that  the  acceptance 
of  a  check  or  note  for  a  debt  does  not  operate  to  extinguish 
the  debt,  unless  it  be  so  expressly  agreed.  Moreover,  the 
acts  of  the  defendant  in  settling  the  matter  as  he  did  after 
he  received  the  plaintiffs  letter  of  April  5th  clearly  nega- 
tives any  claim  of  the  kind.  No  fraud  or  misrepresenta- 
tion is  proved  or  urged.  On  the  question  of  duress,  the 
trial  court  found  against  the  appellant,  and  the  finding  has 
the  support  of  the  weight  of  the  evidence  on  the  subject. 
These  are  all  of  the  defenses  plead.  If  the  plaintiff  was 
in  fact  negligent  in  presenting  the  checks  for  payment  and 
the  appellant  has  suffered  loss  on  account  thereof,  his  remedy 
is  not  to  be  had  in  a  defense  pure  and  simple  to  the  note  in 
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suit,  but  in  another  form  of  action.  He  elected  to  settle  as 
lie  did,  so  far  as  the  claims  involved  here  are  concerned,  and 
by  such  election  he  is  bound. 

The  appellee  filed  an  additional  abstract,  and  this  the 
appellant  moves  to  strike  and  to  tax  the  costs  thereof  to  the 
appellee.  The  motion  is  overniled,  but,  as  the  additional 
abstract  contains  some  unnecessary  matter,  one-half  of  the 
cost  of  printing  same  will  be  taxed  to  the  appellee. 

The  judgment  is  affirmed. 


Henby  J.  Stewabt  et  al.  v.  Jesse  Wills  et  al.,  Ap- 
pellants. 

Deeds:  deuvery  on  grantor's  death:  intent:  evidence.  The 
question  of  delivery  of  a  deed  left  in  escrow  by  a  grantor 
since  deceased  is  one  of  intent,  which  is  to  be  gathered  from 
the  instrument  itself,  the  surrounding  circumstances  and  state- 
ments of  the  grantor  subsequent  to  its  execution.  In  the  in- 
stant case  the  evidence  is  held  to  show  an  intent  to  pass  a 
present  interest. 

Appeal  from  Harrison  District  Court. —  Hon.  W.  R.  Gbben, 

Judge. 

Wednesday,  Januaey  15,  1908. 

The  opinion  states  the  case.     Judgment  affirmed. 

C.  W.  Kellogg,  for  appellants. 

Roadifer  &  Arthur,  for  appellees. 

Sherwin,  J. —  In  October,  1898,  Mary  J.  Stewart  exe- 
cuted a  deed  conveying  the  land  in  controversy  to  the  plain- 
tiffs herein,  who  are  her  children  and  heirs.  She  asked  the 
notary  who  prepared  the  deed  and  took  her  acknowledgment 
thereto  if  he  would  take  care  of  it  for  her,  and,  upon  his 
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assurance  that  he  would  do  so,  she  left  it  with  him  without 
any  direction  as  to  its  future  disposition.  This  oifficer  was 
the  cashier  of  a  bank,  and  he  kept  the  deed  in  a  safe  therein 
until  the  bank  changed  hands,  when  it  was  left  with  the  new 
owners  thereof  until  a  rumor  became  public  that  the  bank 
was  about  to  fail,  upon  which  the  deed  was  taken  therefrom 
by  one  of  Mrs.  Stewart's  sons  and  deposited  in  another  bank. 
This  was  during  the  life  of  Mrs.  Stewart.  She  died  in 
January,  1906,  without  having  recalled  the  deed,  or  exercised 
any  authority  thereover,  except  as  it  may  be  inferred  from 
the  record  that  she  directed  its  transfer  from  the  one  bank 
to  the  other  when  the  probable  insolvency  of  the  first  one  be- 
came known  to  her. 

The  real  question  in  this  case  is  whether  there  was  such 
a  delivery  of  the  deed  as  passed  title  to  the  land.  The  ques- 
tion is  a  very  close  one ;  and  it  must  be  determined  by  the 
instrument  itself,  by  circimistances,  and  by  statements  made 
by  the  deceased  after  the  execution  of  the  deed.  The  deed 
recites  a  consideration  of  $2,000  in  hand  paid,  and  purports 
in  the  granting  clause  to  convey  a  present  title.  After  de- 
scribing the  land,  it  continues :  "  The  grantor  herein  reserv- 
ing to  herself  the  right  to  use,  occupy  and  control  the  said 
premises,  except  as  to  sale,  during  the  whole  term  of  her 
natural  life.  This  conveyance  to  be  effectual  upon  the  fol- 
lowing condition,  to-wit:  That  before  the  grantees  herein 
shall  enter  upon  the  possession  and  control  of  the  said  prop- 
erty, they  shall  pay  or  cause  to  be  paid  in  cash  to  the  persons 
named  below,  the  sums  of  money  following  their  respective 
names,  to-wit.'^  The  names  are  then  given,  but  they  are 
not  material  here.  If  there  had  been  a  direct  delivery  of 
this  deed  to  the  grantees  named  therein,  there  could  be  no 
serious  question  that  it  conveyed  a  present  interest  in  the 
land.  The  intent  of  the  grantor  is  the  guide  in  such  cases, 
and  the  language  of  the  deed  can  leave  but  little  doubt  that 
Mrs.  Stewart  intended  to  convey  a  present  interest  upon 
delivery  of  the  deed,  and  that  such  interest  was  subject  only 
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to  her  reservation  of  a  life  estate.  She  expressly  said 
therein  that  she  intended  to  destroy  her  power  of  sale, 
and  she  must,  therefore,  have  intended  to  convey  a  present 
interest.  Furthermore,  the  conditions  imposed  on  ihe  gran- 
tees indicate  the  same  intent.  They  must  be  complied  with 
before  enjoying  the  possession  and  control  of  the  property. 
It  cannot  be  presumed  that  Mrs.  Stewart  executed  this  deed 
without  any  purpose  of  having  it  delivered  at  all.  On  the 
contrary,  the  instrument  itself  contains  some  evidence  that 
she  was  guarding  against  a  possible  delivery  before  her 
death;  otherwise,  she  would  hardly  have  made  the  reserva- 
tion of  a  life  estate.  If  she  left  the  deed  with  the  notary 
with  the  intent  to  have  it  delivered  after  her  death  to  the 
grantees  named  therein,  it  was  a  suflScient  delivery.  Nowlen 
V.  Nowlen,  122  Iowa,  542 ;  White  et  al.  v.  Watts  et  at,  118 
Iowa,  549 ;  Newton  &  Seeley  v.  Bealer  et  al.,  41  Iowa,  334. 
The  statements  of  the  deceased  to  two  of  her  intimate  friends 
tend  to  show  that  such  was  her  purpose.  We  conclude  that 
there^  was  sufficient  evidence  to  show  the  grantor's  intention 
that  the  deed  be  delivered  to  the  grantees  after  her  death, 
and  that  the  judgment  should  be  affirmed.  This  case  is  not 
goverened  by  Wilson  v.  Carter,  132  Iowa,  442,  for  in  that 
case  the  only  question  was  whether  the  deed  passed  a  present 
title. 

The  judgment  is  affirmed. 


Martin  Eahm  v.  F.  J.  Domayeb,  Appellant. 

Fixtures:  material  for  completion  op  building.  The  question  of 
whether  an  article  is  a  fixture  does  not  depend  so  much  upon 
its  physical  annexation  to  the  realty  as  upon  the  intention  of 
the  party  in  making,  or  to  make,  the  annexation;  and  ma- 
terial fitted  and  bought  with  the  intention  of  using  the  same 
in  the  completion  of  a  building  and  placed  therein  for  that 
purpose  passes  with  a  sale  of  the  realty,  although  attached 
thereto  only  by  its  location  and  its  own  weight. 
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Appeal  from  Kossuth  District  Court. —  Hon.  W.  B.  Quab- 

TON,  Judge. 

Wednesday,  January  15,  1908. 

Suit  in  replevin  to  recover  building  material.  A  de- 
murrer to-  the  petition  was  overruled,  and,  the  defendant 
electing  to  stand  on  his  demurrer,  judgment  was  entered  on 
the  petition.     The  defendant  appeals. —  Affirmed. 

Frederick  M.  Curtiss,  for  appellant 
Sullivan  &  McMahon,  for  appellee. 

Shebwin,  J. —  The  plaintiff  alleged  in  his  petition  that 
he  was  the  owner  of  certain  finishing  lumber,  doors,  and 
transoms  which  had  been  placed  by  the  defendant  in  an 
unfinished  building  for  the  purpose  of  completing  and  fin- 
ishing the  same;  that  suitable  and  proper  openings  for  the 
doors  and  transoms  in  question  had  been  left  in  the  building ; 
and  that  said  material,  including  the  finishing  lumber,  was 
necessary  for  the  completion  of  the  same,  and  that  he  be- 
came the  owner  of  such  material  by  purchase  of  the  real 
estate  on  which  the  building  was  located. 

The  demurrer  made  the  point  that  no  cause  of  action 
was  stated  in  the  petition,  because  it  showed  on  its  face  that 
the  lumber  and  material  was  in  no  manner  fastened  to  the 
building,  and  was  therefore  no  part  thereof,  and  did  not 
pass  with  the  realty.  The  petition  does  state  that  the  mate- 
rial described  was  in  no  manner  fastened  to  the  building, 
and  the  sole  question  for  determination  is  whether  it  passed 
with  the  general  conveyance  of  tTie  land.  The  question  is  an 
interesting  one,  and  the  decisions  thereon  in  the  several  ju- 
risdictions are  far  from  harmonious.  Our  own  cases  fairly 
support  the  judgment  below,  and  we  think  the  trend  of  nj/d-  ^ 
em  authority  is  in  the  same  direction.  A  leading  case  on 
the  subject  of  fixtures  is  Teaff  v.  Hewett,  1  Ohio  St.  511 
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(59  Am.  Dec  634),  where  it  is  said:  "  The  true  criterion 
of  a  fixture  is  the  united  application  of  the  following  requi- 
sites :  Actual  annexation  to  the  realty,  or  something  appur- 
tenant thereto.  (2)  Application  to  the  use  or  purpose  to 
which  that  part  of  the  realty  with  which  it  is  connected  is 
appropriated.  (3)  The  intention  of  the  party  making  the 
annexation  to  make  a  permanent  accession  to  the  freehold." 
The  united  application  of  the  three  requisites  named  was 
considered  by  this  court  in  the  case  of  The  Ottumwa  Woolen 
Mills  Co.  V.  Hawley,  44  Iowa,  57,  and  it  is  there  said,  speak- 
ing of  such  requisites :  *^  The  first,  being  physical  attach- 
ment, all  the  cases  hold  is  a  very  uncertain  and  unsatisfactory 
criterion,  and  in  our  opinion  the  only  value  to  be  attached  to 
it  is  in  determining  the  intention  of  the  owner  of  the  freehold 
in  making  the  annexation."  The  conclusion  reached  in  that 
case  was  that  "  the  intention  of  the  party  making  the  annexa- 
tion to  make  a  permanent  accession  to  the  freehold  "  was  the 
controlling  consideration  in  determining  the  whole  question, 
and  that  "the  character  of  the  physical  attachment,  whether 
slight  or  otherwise,  and  the  use,  are  merely  important  in 
determining  the  intention  of  the  party  making  the  annexa- 
tion." In  Fletcher  v.  Kelly,  88  Iowa,  475,  Judge  Kinney, 
speaking  for  the  court,  said :  "  The  trend  of  modem  de- 
cisions is  that,  subject  to  the  manner  of  annexation  to  the 
realty,  and  to  the  use  and  purpose  of  the  realty  with  which 
the  thing  in  controversy  is  connected,  its  character  as  a 
fixture  or  not  is  to  be  determined  by  the  intention  of  the 
party  making  the  annexation."  The  subject  was  again  dis- 
cussed in  Thomson  v.  Smith,  111  Iowa,  718,  and  the  same 
general  rule  adhered  to.  See,  also.  Congregational  Society 
V,  Fleming,  11  Iowa,  533.  * 

It  is  the  undoubted  holding  of  these  and  others  of  our 
own  decisions  that  the  intention  of  the  party  making  the 
annexation  is  the  question  of  controlling  importance  in  all 
cases  of  this  kind,  and  that  physical  attachment  need  be  of 
no  particular  kind  or  degree,  and  that  any  annexation  which, 
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however  slight  it  may  be,  indicates  the  intent,  is  sufficient 
to  meet  the  demands  of  the  rule.  In  19  Cyc.  1036,  atten- 
tion is  called  to  the  diversity  of  opinion  on  the  question,  and 
it  is  said :  ^^  But  as  physical  annexation  of  a  chattel  alone 
is  not  always  necessary  to  its  becoming  part  of  the  realty, 
and  as  physical  annexation  alone  does  not  necessarily  make 
a  part  of  the  realty,  but  in  either  case  other  circumstances 
j^/  may  combine  to  prevent  the  one  or  the  other,  it  is  believed 
that  the  true  rule  is  that  articles  not  otherwise  attached  to 
the  realty  than  by  their  own  weight  are  prima  facie  person- 
alty, and  articles  affixed  to  the  land  in  fact,  although  only 
slightly,  are  prima  facie  realty,  and  that  the  burden  of  proof 
is  on  the  one  contending  that  the  former  is  realty  or  the 
latter  is  personalty."  It  seems  to  us  that  such  a  rule  would 
more  nearly  cover  aU  cases  than  any  other,  and  that  under  it 
the  actual  intent  would  always  be  the  controlling  question, 
r^ardless  of  where  the  burden  of  proof  rested.  This  con- 
trolling intention  is  that  which  the  law  deduces  from  all 
the  circumstances  of  the  annexation,  and  not  the  secret  in- 
tention with  which  it  is  annexed.  In  the  instant  case  the 
defendant  owned  an  incomplete  and  unfinished  building. 
He  bought  and  placed  therein  the  material  fitted  and  neces- 
sary for  the  completion  thereof,  and  with  the  intent  to  so 
use  it.  He  did  not  finish  the  building  before  he  sold  it  with 
the  land  on  which  it  stood,  and,  when  he  sold,  the  material 
was  still  in  the  building;  and,  while  it  was  only  annexed 
thereto  by  its  location  and  its  own  weight,  we  think  it  passed 
with  the  conveyance.  The  following  cases  in  other  jurisdic^ 
tions  sustain  this  view:  Byrne  v.  Werner,  138  Mich.  328 
(101  K  W.  555,  69  L.  E.  A.  900,  110  Am.  St.  Eep.  315) ; 
McLaughlin  v.  Johnson,  46  HI.  163;  Hackett  v.  Amsden, 
57  Vt.  432 ;  1  Kerr  on  Eeal  Prop.  154.  And  see  cases  cited 
in  19  Cyc.  1036,  1045. 

We  think  the  demurrer  rightly  overruled,  and  the  judg- 
ment is  affirmed. 
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State  op  Iowa,  Appellee,  v.  F.  O.  Pitkin,  Appellant. 
(and  three  other  cases.) 

Indictment:    motion  to  quash:    grounds.    That  a  new  grand  jury 

1  was  drawn  after  an  improper  discharge  of  a  prior  jury  is  not 
ground  for  setting  aside  an  indictment  returned  by  the  new 
jury. 

Grand  jury  clerk:    qualification.    The  fact  that  the  clerk  of  a 

2  grand  jury  is  a  woman  does  not  render  her  an  unauthorized  and 
unfit  person  to  serve  in  that  capacity,  and  in  the  absence  of  a 
showing  to  the  contrary  it  will  be  presumed  that  she  was 
duly  appointed  and  observed  all  provisions  of  law. 

Appeal:    presumptions.    On  the  overruling  of  a  demurrer  to  an 

3  indictment  and  refusal  of  defendant  to  plead  further,  it  will 
be  presumed  that  the  court  entered  a  plea  of  not  guilty  and 
that  evidence  in  support  of  the  indictment  wis  adduced  before 
entering  judgment  against  him,  although  the  record  on  appeal 
does  not  so  show. 

Appeal  from  Linn  District  Court. —  Hon.  W.  G.  Thompson, 

Judge. 

Wednesday,  January  15,  1908. 

The  respective  defendants  were  separately  convicted  of 
maintaining  an  intoxicating  liquor  nuisance,  and  each  has 
appealed.  The  several  appeals  involve  the  same  questions, 
and  they  have  been  submitted  together. —  Affirmed. 

E.  C.  Barber  and  John  A.  Reed,  for  appellants. 

No  appearance  for  appellee. 

Bishop,  J. —  The  appeals  have  been  submitted  on  an 
abstract  of  the  record  without  brief  or  argument.  What  is 
said  following  in  respect  of  the  Pitkin  case  may  be  accepted 
as  having,  application  to  each  of  the  other  cases.     The  ab- 
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stract  makes  it  appear  that  in  July,  1905,  Pitkin  was  charged 
1  Imdictmbnt-      ^y  information  filed  before  a  justice  of  the 

°^|J?  ***  peace  of  the  county  with  the  crime  of  nuisance. 

grounds.  2e  waived  examination,  and  was  bound  over 

to  await  action  of  the  grand  jury  at  the  September  term 
of  the  district  court.  On  the  convening  of  the  court  he  ap- 
peared, and  challenged  the  grand  jury  panel,  for  the  reason 
that  it  had  not  been  selected,  drawn  and  simimoned  as  by 
law  provided.  The  challenge  was  based  upon  a  record  of 
the  court  made  at  the  January  term  preceding.  That  rec- 
ord was  introduced,  and  it  is  as  follows :  "  State  of  Iowa, 
In  the  Matter  of  Drawing  the  Grand  Jury.  January  3rd. 
Upon  showing  of  the  county  attorney  it  appearing  that  two 
of  the  grand  jurors  drawn,  to-wit,  C.  C.  Plumly  and  G.  B. 
Bunger,  were  both  from  Maine  township.  It  is  therefore 
held  that  the  drawing  of  said  grand  jury  for  this  year  1905 
is  illegal  and  the  precept  therefor  is  set  aside,  and  the 
proper  oflficers  are  directed  forthwith  to  draw  and  order 
summoned  a  new  grand  jury  for  said  year  as  provided  in  sec- 
tion 342  of  the  Code,  and  ihe  grand  jurors  are  summoned 
to  appear  January  9,  1905,  at  10  a.  m."  In  further  sup- 
port of  the  challenge,  evidence  was  introduced  showing  that 
the  personnel  of  the  second  jury  was  different  from  that  of 
the  jury  first  drawn.  The  challenge  was  overruled,  and  we 
think  rightly  so.  We  shall  not  stop  for  discussion.  In  our 
view  the  point  is  ruled  by  State  v.  Hughes ,  58  Iowa,  165, 
and  State  v.  Hart,  67  Iowa,  142. 

After  indictment  the  defendant  moved  to  quash  on  the 
ground  urged  in  the  challenge,  and  on  the  further  ground 
"  that  the  alleged  clerk  of  the  grand  jury,  Miss  Hazel  John- 
son, was  an  improper  and  unauthorized  per- 

c^j^K^quaH-     son  before  said  grand   jury  during  its  in- 
vestigation and  deliberation  in  said  cause." 
This  latter  ground  is  supported  only  by  the  aflSdavit  of  one 
Albada,  to  the  effect  that  Miss  Johnson  acted  as  clerk  of  the 
grand  jury  during  its  session.     This  motion  was  overruled. 
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and  in  this  there  was  no  error.  Just  why  Miss  Johnson 
was  an  improper  and  unauthorized  person  does  not  appear. 
Certainly  that  she  was  a  woman  did  not  make  her  an  unfit 
person  to  act  as  clerk;  and,  in  the  absence  of  any  showing 
to  the  contrary,  we  will  assume  that  she  was  regularly  ap- 
pointed, and  that  in  the  performance  of  her  duties  she  ob- 
served all  the  provisions  of  law  relating  thereto. 

After  the  ruling  on  the  motion  to  quash,  the.  defend- 
ant pleaded   not  guilty.     Subsequently   he   withdrew   this 
plea,  and  demurred  to  the  indictment  —  on  what  ground 
does  not   appear.     The  demurrer  was  over- 

8.  Appeal:  pre-  ^^ 

sumptions.  rulcd,  whcrcupon  defendant  refused  to  plead 
further.  It  is  recited  in  the  abstract  that  thereupon  the 
court  adjudged  the  defendant  guilty,  and  entered  against 
him  the  judgment  for  a  fine  and  costs,  from  which  he  ap- 
peals.  It  is  not  stated  that  a  plea  of  not  guilty  was  en- 
tered by  the  court  for  defendant,  or  that  evidence  in  support 
of  the  charge  in  the  indictment  was  brought  forward;  but 
on  familiar  principle  we  will  assume  that  such  things  were 
done. 

No  error  appears,  and  the  judgment  in  each  of  the 
several  cases  is  affirmed. 


W.  S.  Judy,  County  Treasurer  of  Henry  County,  Iowa,  Ap- 
pellant, V.  S.  E.  Beckwith  et  al.,  as  Executors  of 
the  Will  of  Warren  Beckwith,  deceased.  Appellees. 

Taxation:    stock  of  foreign  corporation.    The  capital  stock  of  a 

1  foreign  corporation  is  to  be  assessed  to  the  owner  residing 
within  the  State  at  his  place  of  residence,  regardless  of  its 
assessment  in  the  foreign  State. 

Same:    classification.     For   the    purposes   of   taxation    shares    of 

2  stock  in  a  corporation  are  classified  as  personal  property. 

Same:    double  taxation.    The  taxation  of  corporate  stock  in  the 

3  domicile  of  the  corporation  and  also  to  the  owner  residing  in 
another  State  is  not  double  taxation  within  the  condemnation 
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of  the  law;  it  is  only  where  the  additional  burden  is  imposed 
upon  the  same  property  by  the  same  sovereignty. 

Same.    There  is  a  distinction  between  the  capital  stock  of  a  cor- 

4  poration  and  the  shares  of  its  capital  stock;  each  represent 
different  property  rights  which  are  the  subject  of  taxation. 

Same:    constitutional  law.    The  statutes  authorizing  the  listing 

5  and  assessment  of  shares  of  capital  stock,  held  by  residents  of 
the  State,  in  a  foreign  corporation,  are  not  unconstitutional  in 
the  sense  that  they  are  not  uniform  in  operation. 

Appeal   from    Henry   District    Court. —  Hon.    James    D. 
Smyth,  Judge. 

Wednesday,  Januaby  15, 1908. 

The  opinion  states  the  material  facts, —  Reversed. 

McCoid  &  Finley  and  Ben  McCoy,  for  appellant. 

W.  I.  Bahb,  for  appellees. 

Weaveb,  J. —  The  appellees  are  the  executors  of  the 
will  of  Warren  Beckwith,  late  of  Henry  county,  Iowa.  The 
question  at  issue  is  the  liability  of  the  estate  of  said  Beck- 
with for  the  payment  of  certain  taxes.  In  July,  1906,  after 
the  death  of  the  testator,  the  treasurer  and  auditor  of  the 
county  instituted  proceedings  under  the  statute  which  pro- 
vides for  the  collection  of  taxes  on  property  omitted  from 
assessment.  Notice  being  duly  served,  the  executors  en- 
tered an  appearance  to  said  proceedings  and  made  answer, 
alleging  that  the  testator  had  listed  and  paid  taxes  upon  all 
of  the  property  owned  by  him  and  legally  subject  to  assess- 
ment in  Henry  county  during  all  of  the  period  covered  by 
said  claim,  and  that  the  property  now  sought  to  be  taxed, 
consisting  of  certain  shares  of  stock  in  corporations  or- 
ganized and  doing  business  in  the  State  of  Illinois,  was 
taxable  alone  in  that  State  and  had  in  fact  been  there  taxed. 
They  also  allege  that  the  imposition  of  taxes  upon  said  prop- 
erty as  asked  would  operate  to  subject  it  to  double  taxation. 
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in  violation  of  the  Constitution  of  the  State  of  Iowa  and  of 
the  Constitution  of  the  United  States.  The  objection  thus 
raised  being  overruled,  the  property  was  listed  for  taxation, 
and  the  defendants  appealed  therefrom  to  the  district  court, 
where  the  matter  was  submitted  upon  certain  records  and 
an  agreed  statement  of  facts.  The  records  to  which  refer- 
ence is  here  made  consist  of  .the  books,  papers,  and  entries 
pertaining  to  the  proceedings  had  for  the  listing  and  assess- 
ment of  the  alleged  omitted  property,  and  as  they  appear 
to  be  formal,  and  are  not  material  for  our  consideration  in 
disposing  of  this  appeal,  it  is  not  necessary  that  we  set  them 
out  at  large.     The  agreed  facts  are  as  follows : 

First.  That  Warren  Beckwith  died  testate  in  the  year 
1905,  and  defendants  are  his  executors,  residing  in  said 
county;  that  said  Warren  Beckwith  was  a  resident  of  Mt. 
Pleasant,  Iowa,  during  all  the  years  named  up  to  the  time 
of  his  death,  and  his  estate  is  being  administered  upon  in 
Henry  county,  Iowa.  Second.  That  said  Warren  Beck- 
with "owned  on  January  1,  1902,  1903,  1904,  and  1905, 
1,710  shares  of  stock,  at  the  par  value  of  $100  each,  in  the 
Western  Wheeled  Scraper  Company,  a  corporation  solely 
engaged  in  manufacturing  business  and  organized  under 
the  laws  of  Illinois  and  doing  business  at  Aurora,  111.,  which 
was  its  principal  place  of  business,  and  where  its  manu- 
facturing business  was  carried  on;  that  his  executors  held 
the  same  shares  on  January  1,  1906;  that  the  fair  market 
value  of  said  stock  in  each  of  said  years  was  $100  per  share ; 
that  said  Warren  Beckwith  also  owned  on  the  1st  day  of 
January,  1903,  1904,  and  1905,  1,710  shares  of  stock  in 
the  Austin  Manufacturing  Company,  of  the  par  value  of 
$100  each,  which  corporation  was  engaged  solely  in  the  busi- 
ness of  manufacturing  and  was  oi^anized  under  the  laws  of 
Illinois,  its  principal  place  of  business  being  at  Harvey,  111., 
where  its  manufacturing  business  was  carried  on;  that  his 
executors  held  the  same  stock  on  January  1,  1906;  that  the 
fair  market  value  of  said  stock  was,  on  the  1st  day  of  Jan- 
uary of  each  of  said  years,  the  sum  of  $50  per  share. 
Third.  That  both  of  said  corporations  were  duly  assessed 
by  the  proper  authorities  in  each  of  said  years  in  Illinois, 
where  their  principal  place  of  business  was  located,  on  all 
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their  property,  including  the  shares  of  the  capital  stock  and 
franchise,  as  required  by  the  laws  of  Illinois,  which  laws  are 
shown  in  chapter  120  of  the  Revised  Statutes  of  Illinois, 
compiled  and  edited  by  Henry  B.  Hurd,  and  published  bv 
the  Chicago  Legal  News  in  1887,  and  the  taxes  so  assessed 
were  paid  each  of  said  years  by  said  respective  corporations ; 
that  the  same  has  not  been  listed  or  assessed  at  Henry 
county,  Iowa,  for  either  of  said  years. 

Upon  this  showing  the  district  court  found  for  the  de- 
fendants and  entered  a  decree  annulling  the  assessment  of 
the  corporate  shares  of  stock  owned  by  said  estate.  From 
this  finding  the  plaintiff  has  appealed.  The  one  question 
presented  in  argument  is  whether  the  shares  of  stock  which 
the  testator  concededly  owned  and  held  in  an  Illinois  corpo- 
ration were  taxable  to  him  at  his  place  of  residence  in  Iowa. 
This  question  is  negatived  by  the  appellee  on  several 
grounds,  which  we  will  now  consider. 

I.     It  is  said  that  the  policy  of  this  State  has  always 
been  to  tax  the  shares  of  capital  stock  to  the  corporation 
and  not  to  the  shareholder,  and  that  it  is  a  necessary  ex- 
1.  Taxation:         tcusiou  of  this  policy  to  hold  that  sharcs  is- 
dg?<»ri>ora-      ^ucd  by  a  nonrcsidcnt  corporation,  which  is 
^°^  subject  to  taxation  in  the  jurisdiction  where 

it  is  organized,  should  not  be  burdened  with  taxation  in 
the  hands  of  an  owner  of  such  shares  in  Iowa.  An  ex- 
amination of  our  tax  statute  will  not  bear  out  this  argument. 
By  Code,  section  1308,  "corporation  shares  or  stock  not 
otherwise  assessed  or  excepted^'  are  expressly  included  in 
the  enumeration  of  taxable  property.  By  section  1310 
"  corporation  shares  or  stocks  '^  are  again  classed  as  taxable 
with  moneys  and  credits  and  other  securities.  By  section 
1312  every  inhabitant  of  the  State  is  required  to  list  for 
the  assessor  **  all  property  subject  to  taxation  in  the  State 
of  which  he  is  the  owner."  Section  1313  provides  that 
"  corporate  shares  or  stocks  not  otherwise  assessed  shall  be 
listed  and  assessed  where  the  owner  lives,  except  as  other- 
wise provided."     It  will  be  seen  from  this  statute,  there- 
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fore,  that  it  is  the  duty  of  every  holder  of  shares  of  corpo- 
rate stock  to  list  the  same  for  taxation,  except  in  those  in- 
stances where  the  statute  has  especially  provided  for  its 
taxation  in  some  other  manner.  Counsel  seek  to  avoid 
this  result  in  the  following  manner :  They  say  in  substance 
that  the  statute  requires  the  owner  to  list  only  those  corpo- 
rate shares  not  otherwise  assessed  or  otherwise  taxed  in  kind, 
and  as  the  shares  now  in  question  were  assessed  in  Illinois 
they  are  therefore  not  taxable  here.  But  this  construction 
cannot  be  allowed. 

In  the  first  place,  as  we  shall  hereinafter  see,  the  shares 
owned  by  the  testator  were  not  assessed  in  Illinois.  But 
even  if  that  point  be  waived,  and  it  be  conceded  that  the 
shares  were  in  fact  assessed  in  Illinois,  it  cannot  be  pre- 
sumed, at  least  in  the  absence  of  a  clearly  expressed  purpose 
to  that  effect,  that  the  Legislature  undertook  to  relinquish 
in  favor  of  another  State  its  sovereign  right  to  tax  any  and 
all  property  found  within  its  jurisdiction.  The  plain  and 
simple  meaning  of  the  language  upon  which  appellees  place 
reliance  is  not  far  to  seek  nor  difficult  to  comprehend.  The 
chapter  in  which  it  is  found  provides  several  different 
methods  for  assessing  and  taxing  the  property  and  shares 
of  different  classes  of  corporations.  For  instance,  we  find 
that  shares  of  stock  in  manufacturing  corporations  organized 
in  this  State,  where  the  corporate  property  is  assessed  in 
kind,  are  exempted  entirely  (Code,  section  1319)  ;  shares 
in  a  national  bank  are  made  assessable  only  at  the  place 
where  the  bank  is  located  (Code,  section  1322);  shares  in 
corporations  for  pecuniary  profit  generally  are  made  tax- 
able at  the  principal  place  of  business  of  each  corporation 
(Code,  section  1323)  ;  and  shares  in  State  and  savings  banks 
are  assessable  direct  to  the  banks,  and  not  to  the  shareholders 
(Code,  section  1322).  In  view  of  these  various  provisions, 
the  Legislature  wisely  sought  to  avoid  confusion  and  possible 
double  taxation  by  requiring  the  owner  to  list  only  such 
shares  held  by  him  as  are  not  exempted,  or  assessed,  or  taxed 
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in  kindy  under  other  provisions  of  the  same  statute.  In 
other  words,  the  apparent  and  reasonable  intent  of  the  Legis- 
lature was  not  to  yield  its  taxing  power  to  that  of  another 
State,  but  to  harmonize  the  several  provisions  of  our  own 
scheme  of  taxation  in  such  manner  that,  when  a  share  of  stock 
shall  have  once  been  properly  assessed  or  exempted  under 
one  section  of  the  statute,  it  shall  not  be  subject  to  be 
taxed  under  another  section.  Without  taking  time  for 
further  reference  to  the  statute,  we  feel  entirely  safe  in 
the  assertion  that  there  is  no  existing  legislation  in  this 
State  which  expressly  or  by  implication  excepts  from  the 
category  of  taxable  property  the  shares  of  capital  stock 
owned  or  held  by  residents  of  the  State  in  a  foreign  corpo- 
ration. On  the  contrary,  the  statutory  provisions  to  which 
we  have  made  reference  very  clearly  require  the  assessment 
and  taxation  of  all  such  property  to  the  owner  at  his  place 
of  residence,  unless  we  are  to  hold  that  as  a  matter  of  law 
the  property  has  no  sitiLS  within  the  State,  and  is  there- 
fore beyond  the  territorial  .jurisdiction  or  power  of  our  Legis- 
lature to  provide  for  its  taxation,  or  that  the  statute  au- 
thorizing such  taxation  is  obnoxious  to  some  provision  of 
the  Federal  or  State  Constitution. 

II.     Bearing  upon   the  first  phase  of  this  question, 
counsel  for  appellee  say  that  shares  of  stock  are  in  only  a 
very  limited  and  qualified  sense  to  be  classified  as  personal 
«.  Samb:  ciassi-     property,  and  are  rather  merely  written  evi- 
^^^^-  dence  of  the  fact  that  the  shareholder  has  a 

certain  interest  in  the  property  of  the  corporation.  While 
corporate  shares  possess  some  peculiar  qualities  and  char- 
acteristics, we  think  that  none  have  ever  been  discovered 
which  take  them  out  of  the  class  ordinarily  termed  *^  personal 
property."  True,  it  is  a  property  which  is  somewhat  in- 
tangible in  character,  but  scarcely  more  so  than  are  those 
other  items  of  property  embraced  in  the  familiar  general 
term  "  moneys  and  credits."  For  the  purposes  of  taxation, 
as  for  most  other  purposes,  all  property  may  be  classified 
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in  two  great  divisions  —  real  estate  and  personalty.  So  far 
as  we  have  been  able  to  discover  by  reference  to  the  almost 
innumerable  cases  bearing  in  some  degree  upon  the  ques- 
tion, there  is  and  always  has  been  an  entire  unanimity  in 
classifying  shares  of  stock  in  a  corporation  as  personal  prop- 
erty, without  any  reference  to  the  nature  of  the  corporation 
or  of  the  class  or  kind  of  property  in  which  its  capital 
may  be  invested.  Illustrative  of  this  proposition,  see  Oreat 
Barrington  v.  Commissioners,  16  Pick.  (Mass.)  572; 
Dtuight  V.  Mayor,  12  Allen  (Mass.)  316  (90  Am.  Dec.  149)  ; 
In  re  Jones,  172  N.  Y.  575  (6*5  N.  E.  570,  60  L.  R.  A. 
476)  ;  Kent  v.  Mining  Co.,  78  N,  Y.  159 ;  Weaver  v.  Barden, 
49  N.  Y.  286;  Lee  v.  Sturges,  46  Ohio  St.  153  (19  N.  E. 
560,  2  L.  R.  A.  556) ;  Belo  v.  County,  82  N.  C.  415  (33 
Am.  Rep.  688) ;  Denton  v.  Livingston,  9  Johns.  96  (6  Am. 
Dec.  264). 

A  shareholder  and  the  corporation  are  two  distinct 
persons.  Their  rights  and  interests  with  relation  to  the 
property  and  business  are  distinct  and  severable.  The  cor- 
poration is  the  sole  owner  of  such  property,  while  a  share 
of  the  capital  stock  simply  entitles  the  holder  to  demand 
his  just  proportion  of  dividends,  and,  when  the  corporation 
is  dissolved,  to  also  demand  his  like  proportion  of  the  rem- 
nant of  assets.  Such  a  right,  as  is  well  said  in  Kent  v. 
Mining  Co.  and  Denton  v.  Livingston,  supra,  is  in  the  na- 
ture of  a  chose  in  action.  Outstanding  shares  of  stock  are 
properly  rated  as  a  liability  of  the  corporation.  Whether 
the  owner  resides  where  the  corporation  is  organized  or 
takes  them  to  another  State,  all  of  the  essential  incidents 
of  personal  property  attach  to  them  in  his  hands.  If  he  is 
wrongfully  deprived  of  them,  he  may  maintain  an  action 
for  their  conversion,  as  he  would  for  the  conversion  of  a 
horse  or  a  promissory  note.  Doyle  v.  Bums,  123  Iowa,  488. 
•If  he  dies  intestate,  their  distribution  to  his  heirs  is  gov- 
erned by  the  law  of  his  domicile,  and  not  by  the  law  of 
the  corporate  domicile.     McKeen  v.  County,  49  Pa.   519 
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(88  Am.  Dec  515.)  If  such  shares  be  personalty  in  the 
nature  of  chose  in  action,  representing  valuable  rights  per- 
sonal to  the  owner,  no  good  reason  can  be  assigned  why  they 
should  not  be  governed  by  the  usual  rule,  which  makes  such 
property  taxable  at  the  owner's  domicile.  With  but  very 
little  discord  in  the  cases,  save  as  objection  has  been  oc- 
casionally made  in  academic  discussions,  such  taxation  is 
upheld  by  all  of  the  courts.  Dyer  v.  Osborne,  11  K.  I.  321 
(23  Am.  Rep.  460) ;  Bank  v.  Stale,  9  Yerg.  (Tenn.)  490; 
Great  Barrington  v.  Berkshire,  16  Pick.  (Mass.)  572;  Mc- 
Keen  v.  County,  49  Pa.  519  (88  Am.  Dec.  515) ;  Ogden 
V.  St.  Joseph,  90  Mo.  522  (3  S.  W.  25) ;  Watson,  v.  Fair- 
mount,  38  W.  Va.  182  (18  S.  E.  467) ;  Lockwood  v.  Wes- 
ton, 61  Conn.  211  (23  AtL  9) ;  Seward  v.  Rising  Sun,  79 
Ind.  S51'j  Dtmght  v.  Mayor,  12  Allen  (Mass.)  316  (90  Am. 
Dec.  149) ;  Van  Allen  v.  Assessors,  3  Wall.  (U.  S.)  573 
(18  L.  Ed.  229)  ;  Griffiith  v.  Watson,  19  Kan.  23 ;  Worthing- 
ton  V.  Sebastian,  25  Ohio  St  1.  True  it  is  that,  in  grant- 
ing a  charter  or  in  providing  a  general  law  for  the  organiza- 
tion of  corporations,  the  Legislature  may  reserve  the  right 
to  tax  the  shares  of  stock  direct  to  the  corporation,  as  is  done 
by  our  own  statute  with  reference  to  State  banks;  and  by 
force  of  the  statute  in  such  cases  the  situs  of  the  shares 
for  taxation  by  such  State  remains  in  the  place  of  the  cor- 
porate domicile,  without  regard  to  the  residence  of  the 
holder;  but  in  the  absence  of  such  restriction  the  State  has 
no  power  to  lay  a  tax  upon  shares  owned  by  persons  residing 
out  of  its  territorial  jurisdiction.  See  Bank  Tax  Cases,  3 
Wall.  (U.  S.)  573  (18  L.  Ed.  229) ;  Railroad  Co.  v.  Com- 
monwealth, 82  U.  S.  300  (21  L.  Ed.  179) ;  Tappan  v.  Bank, 
86  TJ.  S.  490  (22  L.  Ed.  189).  _.,^ 

It  is  urged,  however,  that  even  if  the  general  rule  be    I 
conceded  to  be  as  stated,  still,  where  the  effect  of  its  ap- 
s.  Sami:  double     plication  is  to  impose   double  taxation,   the 
taxation.  eourts  wiU  refuse  to  apply  it.    Few  will  be  dis- 

posed to  deny  that  double  taxation,  within  the  proper  mean- 
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ing  of  that  expression,  is  not  favored  in  law.  Tailmcm  v. 
Butler  County,  12  Iowa,  534 ;  Bank  v.  Young,  25  Iowa,  311 ; 
Faxton  v.  McCosh,  12  Iowa,  527.  But  the  trouble  with  the 
appellee's  case  is  in  the  fact  that  the  taxation  which  they 
are  here  resisting  is  not  double  within  the  rule  to  which  they 
appeal.  Each  State  is  sovereign  within  its  own  territorial 
jurisdiction,  and  its  power  to  tax  any  and  all  property 
therein,  except  such  as  is  in  actual  transit  through  it,  can- 
not be  taken  away,  limited,  or  lessened  by  the  act  of  the 
taxing  authorities  of  any  other  State.  Transit  Co.  v.  Des 
Moines,  128  Iowa,  733;  Steel  Co.  v.  Speed,  192  U.  S.  500 
(24  Sup.  Ct  365,  48  L.  Ed.  538) ;  Coe  v.  Errol,  116  U.  S. 
517  (6  Sup.  Ct.  475,  29  L.  Ed.  715) ;  Brown  v.  Houston, 
114  U.  S.  622  (5  Sup.  Ct  1091,  29  L.  Ed.  257) ;  Coal  Co, 
V.  Boies,  156  U.  S.  577  (15  Sup.  Ct  415,  39  L.  Ed.  538) ; 
Pullman  Co.  v.  Commonwealth,  141  U.  S.  18  (11  Sup.  Ct. 
876,  35  L.  Ed.  613) ;  Railroad  Co.  v.  Church,  17  Colo.  1 
(28  Pac  468,  31  Am.  St  Rep.  252) ;  Catlin  v.  Hull,  21 
Vt  152;  Appeal  Tax  Court  v.  Patterson,  50  Md.  354. 
When  a  State  finds  property  within  its  jurisdiction,  it  is 
not  necessary,  before  taxing  it,  to  investigate  and  ascertain 
whether  any  other  State  has  already  taxed  it  or  asserts  the 
right  so  to  do ;  and  if  it  happens  that  two  or  more  jurisdic- 
tions have  levied  a  tax  upon  the  same  item  or  description 
of  property  for  the  same  period  it  is  not  double  taxation 
within  the  condemnation  of  the  law.  A  double  taxation, 
obnoxious  to  the  rule,  is  where  the  second  or  additional 
burden  is  imposed  by  the  same  sovereignty  which  imposed 
the  first.  In  the  words  of  the  Ohio  court :  "  Double 
taxation  in  a  legal  sense  does  not  exist,  unless  the  double 
taxation  is  levied  upon  the  same  property  in  the  same  juris- 
.  diction."  Bradley  v.  Bauder,  36  Ohio  St  28  (38  Am.  Rep. 
547).  A  resident  of  Rhode  Island  owned  shares  in  a 
Massachusetts  corporation.  The  shares  were  assessed  in  the 
latter  State,  and  the  taxes  there  levied  were  paid.  Being 
assessed  on  the  same  shares  in  the  State  of  his  residence, 
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the  shareholder  sought  to  avoid  the  levy  on  the  same  plea  put 
forth  by  the  appellee  herein.  The  court  overruled  the  de- 
fense, saying :  "  It  is  doubtless  a  hardship  to  pay  taxes 
on  the  same  property  in  two  States;  but  the  Massachusetts 
tax,  even  if  valid,  could  not  deprive  this  State  of  its  juris- 
diction. The  laws  of  Rhode  Island  are  paramount  in 
Rhode  Island,  and  all  of  the  inhabitants  of  the  State  are 
subject  to  them,  without  regard  to  the  laws  of  any  other 
State."  Dyer  v.  Osborne,  11  R.  I.  321  (23  Am.  Rep.  460). 
To  the  same  effect,  see  Seward  v.  Rising  Sun,  79  Ind.  351 ; 
Bacon  v.  Commissioners,  126  Mich.  22  (85  K  W.  307,  60 
L.  R.  A.  321,  86  Am.  St.  Rep.  524) ;  Origgsby  v.  Freeman, 
108  La.  435  (32  South.  399,  58  L.  R.  A.  349). 

The  rule  applies,  not  alone  to  corporate  shares,  but  to 
moneys  and  credits,  and  other  personalty  of  kindred  nature. 
If  by  the  law  of  one  State  such  property  is  to  be  taxed  to 
the  person  owning  it  on  the  1st  day  of  January,  and  by  the 
law  of  a  neighboring  State  similar  property  is  taxed  accord- 
ing to  its  ownership  on  the  1st  day  of  March,  a  person  mov- 
ing from  the  former  State  to  the  latter  in  February  may 
find  himself  assessed  with  the  same  property  for  the  same 
year  in  both  places,  and  neither  State  will  be  under  any 
obligation  to  yield  its  claim  because  of  the  apparent  hard- 
ship to  the  taxpayer.  Such  a  circumstance  affords  an  in-  [ 
stance  of  what  is  sometimes  called  "  duplicate  taxation,"  as  1 
distinct  from  double  taxation,  which  most  States  seek  to 
avoid  within  their  several  jurisdictions.  If,  then,  the  State 
of  Illinois  shall  make  it  a  condition  of  the  organization  of  a 
corporation  that  its  shares  of  stock  shall  be  exempt  from 
taxation,  or  that  such  shares  shall  pay  taxes  each  year  at  the 
domicile  of  such  corporation,  neither  the  exemption  so  pro- 
vided nor  the  burden  of  local  taxation  so  imposed  can  in  any 
manner  operate  to  relieve  the  owner  and  holder  of  such 
shares  residing  in  Iowa  from  the  duty  of  here  listing  them 
with  his  taxable  assets.  Any  other  rule  would  be  a  fruitful 
source  of  endless  and  vexatious  complications,  and  open  the 
Vou  137  lA.— 3 
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door  to  abuses  by  which  persons  of  wealth,  if  so  inclined, 
may  enjoy  the  protection  and  the  advantages  afforded  by  the 
laws  of  the  State  where  they  reside  without  contributing  to 
the  burden  of  its  support. 

Thus  far  we  have  considered  the  case  upon  the  theory 

that  the  holders  of  the  shares  of  stock  here  involved  have 

paid  taxes  thereon  in  Illinois ;  but  a  careful  examination  of 

the  acreed  facts  will  show  that  such  is  not  the 

4.  Same.  r^,  .       ,      .         .       ,  i 

case.  The  stipulation  is  that  the  corporations 
issuing  said  stock  were  duly  assessed  and  paid  taxes  at  their 
principal  places  of  business  on  all  of  their  property,  includ- 
ing the  shares  of  capital  stock  and  franchise,  "  as  required 
by  the  laws  of  Illinois  as  shown  in  chapter  120  of  the  Re- 
vised Statutes  of  Illinois  as  compiled  and  edited  by  Henry 
B.  Hurd."  To  ascertain  just  what  this  concession  means, 
we  read  the  Illinois  statute  there  referred  to,  and  find  that 
taxation  of  corporate  property  is  subject  to  the  provision 
that,  "  where  the  tangible  property  or  capital  stock  of  any 
company  or  association  is  assessed  under  this  act,  the  shares 
of  capital  stock  of  such  company  or  association  shall  not  be 
assessed  or  taxed  "  in  Illinois.  Thus  it  will  be  seen  that, 
notwithstanding  the  broad  preliminary  statement  in  the  stip- 
ulation of  facts,  the  taxes  paid  by  the  corporation  are  such 
only  as  have  been  levied  upon  its  property  or  capital  stock, 
and  that  the  shares  of  stock  are  made  exempt  from  taxation 
in  that  State.  In  other  words,  the  laws  of  Illinois  recognize 
the  distinction  made  by  nearly  all  courts  between  the  capital 
stock  of  a  corporation  and  the  shares  of  stock  in  the  hands 
of  the  individual  holders  thereof,  and  provide  for  the 
exemption  of  the  latter  where  the  taxes  are  paid  on  the 
former.  This  distinction  between  capital  stock  and  shares 
of  stock  is  too  thoroughly  established  to  justify  prolonged 
discussion.  Capital  stock  is  the  aggregate  of  the  money 
invested  in  the  corporate  enterprise  by  the  subscribers  there- 
to, and  may  consist  of  the  cash  thus  contributed,  or  be  rep- 
resented by  the  property,  real  or  personal,  in  which  such 
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cash  has  been  invested.  Shares  of  stock,  as  we  have  already 
noticed,  represent  and  evidence  the  right  of  the  holder  to 
vote  at  corporate  meetings  and  to  receive  his  portion  of 
dividends  and  of  the  residue  of  the  property  of  the  corpora- 
tion upon  its  dissolution.  Capital  stock  and  shares  of  cap- 
ital stock  represent  different  property  rights,  one  belonging 
to  the  corporation  and  the  other  to  the  shareholders,  and 
both  may  be  taxed  without  violation  of  any  established  prin- 
ciple of  law.  Cook  V.  Burlington,  59  Iowa,  251 ;  Farring- 
ton  V.  Tennessee,  95  U.  S.  679  (24  L.  Ed.  558) ;  Trust  Co. 
V,  Lander,  184  U.  S.  Ill  (22  Sup.  Ct.  394,  46  L.  Ed.  456)  ; 
In  re  Jones'  Estate,  172  N.  Y.  583  (65  N.  E.  570,  60  L. 
R  A.  476) ;  Memphis  v.  Insurance  Co.,  91  Tenn.  562  (19 
S.  W.  1044) ;  Sturges  v.  CaHer,  114  TJ.  S.  521  (5  Sup.  Ct. 
1014,  29  L.  Ed.  240) ;  Bradley  v.  Bauder,  36  Ohio  St.  35 
(38  Am.  Rep.  547) ;  Lee  v.  Sturges,  46  Ohio  St.  162  (19 
N.  E.  560,  2  L.  E.  A.  556) ;  Railroad  Co.  v.  Morrow,  87 
Tenn.  420  (11  S.  W.  348) ;  Commonwealth  v.  B.  &  L.  Co., 
90  Va.  790  (20  S.  W.  364,  44  Am.  St.  Eep.  950) ;  Bank 
V.  Commonwealth,  9  WaU.  (U,  S.)  353  (19  L.  Ed.  701) ; 
Belo  V.  County,  82  K  C.  415  (33  Am.  Eep.  688) ;  Van 
Allen  V.  Nolan,  70  U.  S.  573  (18  L.  Ed.  229) ;  Shelly  Co. 
V.  Bank,  161  U.  S.  149  (16  Sup.  Ct.  558,  40  L.  Ed.  650). 

Applying  this  rule,  it  has  been  held  that  the  taxation 
of  the  capital  stock  and  property  at  the  place  of  the  corporate 
domicile  will  not  relieve  the  shareholder  from  taxation  upon 
his  shares  at  his  domicile  in  another  State.  .  Griffith  v. 
Watson,  19  Kan.  23 ;  Worthington  v.  Sebastian,  25  Ohio  St. 
1 ;  Dyer  v.  Osborne,  11  E.  I.  321  (23  Am.  Eep.  460).  So, 
too,  where  the  shares  are  exempt  in  the  State  where  issued, 
they  are  taxable  at  the  residence  of  the  holder  in  another 
jurisdiction.  Appeal  Tax  Court  v.  Patterson,  50  Md.  354; 
Same  v.  Gill,  50  Md.  377 ;  Holton  v.  Bangor,  23  Me.  264. 
The  opinion  of  the  court  in  Stroh  v.  Detroit,  131  Mich.  109 
(90  W.  W.  1029),  cited  and  relied  upon  by  appellee,  is  not 
in  point  with  the  case  before  us.     The  court  there  holds  that 


36  Judy  v.  Bbckwith.  [137  Iowa 

a  statute  of  the  State  of  Michigan  exempting  from  taxation 
shares  of  stock  in  a  domestic  corporation  whose  property 
is  either  exempt  or  taxable  direct  to  itself  is  applicable  to 
shares  in  a  foreign  corporation  the  property  of  which  is 
within  the  State  of  Michigan  and  assessed  for  taxation 
therein.  It  is  true  that  in  its  discussion  the  court  seems  to 
express  a  doubt  whether  the  general  rule  that  corporate 
property  and  shares  of  corporate  stock  are  distinct  and  sev- 
erable property  interests  for  purposes  of  taxation  is  sound 
in  principle,  but  concedes  that  it  has  itself  felt  impelled  by 
the  weight  of  authority  to  recognize  the  distinction.  Bacon 
v^  Board,  126  Mich.  22  (85  K  W,  307,  60  L.  E.  A.  321,  86 
Am.  St.  Rep,  524).  We  shall  not  take  time  to  consider 
abstractly  the  justice  of  the  rule,  further  than  to  say  that, 
while  it  may  work  hardship  in  some  individual  cases,  its 
general  tendency  is  to  promote  equality  in  the  distribution 
of  the  burdens  of  taxation.  Such  taxation  is  no  more  cumu- 
lative or  oppressive  than  is  the  rule  which  taxes  the  land 
in  the  hands  of  the  purchaser  and  the  mortgage  which  rep- 
resents a  part  of  or  all  of  its  purchase  price  in  the  hands  of* 
the  seller.  Ratlroad  Co.  v.  Morrow,  87  Tenn.  406  (11  S. 
W.  348).  If  the  situation  is  one  which  calls  for  a  change, 
relief  is  to  be  sought  at  the  hands  of  the  Legislature.  We 
cannot  properly  do  more  than  apply  the  law  as  it  stands,  and 
as  it  has  been  construed  and  enforced  by  the  courts  of  the 
highest  authority  for  many  years. 

III.     Nor  is  there  constitutional  ground  on  which  these 

taxes  can  be  successfully  assailed.     Counsel  cite  to  us  the 

provisions  of  our  State  Constitution  to  the  effect  that  all 

laws  must  have  a  uniform  operation,  and  that 

6.  Sami:  con-  ,  .  ,     n    ••  i         •    m 

rtitutionai  no  citizcu  Shall  bc  granted  privileges  or  im- 
munities not  open  to  all  citizens  on  the  same 
terms,  and  that  the  property  of  all  corporations  for  pecuniary 
profit  shall  be  subject  to  taxation  the  same  as  that  of  in- 
dividuals. We  confess  our  entire  inability  to  extract- from 
these  provisions  the  meaning  which  appellees  profess  to  find 
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therein.  The  principles  there  affirmed  .are  not  obscure. 
Their  soundness  will  be  conceded;  but  their  pertinence  to 
this  case  is  not  apparent.  Nor  is  the  position  of  counsel  in 
this  respect  aided  in  the  least  by  the  two  cases  cited  for  that 
purpose  —  Dvbuque  v.  Railroad  Co.,  39  Iowa,  56,  and  Itir 
surance  Co.  v.  French,  109  Iowa,  587.  The  first  of  these 
precedents  does  not  present  a  case  of  so-called  double  taxa- 
tion,, nor  in  any  manner  limit  the  right  of  the  State  to  tax 
any  and  all  property  found  within  its  territory.  The  other 
simply  holds  that  a  law  imposing  a  tax  on  the  gross  earnings 
of  insurance  companies  and  relieving  them  from  all  other 
taxation  is  unconstitutional,  being  in  violation  of  the  pro- 
vision that  the  property  of  corporations  shall  be  taxed  the 
same  as  the  property  of  individuals.  Neither  case  is  in 
any  manner  inconsistent  with  the  views  we  have  here  ex- 
pressed. Moreover,  this  court  has  explicitly  held  that  the 
imposition  of  a  tax  upon  corporate  property  and  also  upon 
the  shares  of  stock  is  not  an  unconstitutional  exercise  of 
State  power.  Cook  v.  Burlington,  supra.  Except  where 
limited  by  some  constitutional  provision,  the  power  of  the 
State  to  tax  is  unlimited.  There  is  no  room  for  reasonable 
doubt  that  the  State  may  constitutionally  tax  shares  owned 
and  held  by  its  residents  in  foreign  corporations,  and  if  our 
tax  statutes  contemplate  the  listing  and  assessment  of  such 
shares,  as  we  hold  they  do,  the  district  court  was  in  error  in 
vacating  the  assessment  made  in  the  present  case. 

It  follows  that  the  decree  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  harmony  with 
this  opinion. —  Reversed. 


Haeby  a.  Wallace  v.  Vena  Wallace,  Appellant. 

Divorce:    grounds:    pregnancy    before    marriage.    The    fact    that 

1    a  husband  had  carnal  knowledge  of  his  wife  prior  to  marriage 

will  not  preclude  a  divorce ,  on  ^the  ground  of  her  pregnancy 

by  another  at  that  time,  where  he  was  wrongfully  induced  by 
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the  wife  to  believe  that  her  condition  was  the  result  of  his 
intercourse. 

Same:    legitimacy  of  issue:    presumption.    A  child  born  at  any 

2  time  during  wedlock  is  presumed  a  legitimate  issue;  but  this 
may  be  rebutted  by  showing  the  husband  incompetent,  or  that 
he  had  no  access  to  the  mother,  or  was  absent  during  the 
period  at  which  the  child  must  have  been  begotten,  or  was 
present  under  such  circumstances  as  clearly  preclude  the  idea 
of  paternity. 

Same:    evidence.    In  an  action  for  divorce  on  the  ground  that  the 

3  wife  was  pregnant  by  another  at  the  time  of  marriage,  neither 
the  declarations  nor  the  evidence  of  either  spl^ouse  is  compe- 
tent on  the  question  of  access  or  nonaccess  of  one  to  the 
other;  but  this  does  not  prohibit  the  use  in  evidence  of  the 
wife's  admissions  of  illicit  relations  with  one  other  than  her 
husband. 

Appeal  from  Ida  District  Court. —  Hon.  F.  M.  Powebs, 

Judge. 

Wednesday,  January  15,  1908. 

Action  for  divorce  resulted  in  a  decree  as  prayed. 
The  defendant  appeals. —  Reversed. 

Chas.  S.  Macomber,  for  appellant. 

C.  W.  Piersol  and  Johnston  Bros.,  for  appellee. 

Ladd,  C*  J. —  The  parties  hereto  married  December  12, 
1905 ;  he  then  being  twenty  years  of  age  and  she  but  seven- 
teen years.  They  had  been  attending  the  local  high  school, 
and  living  with  their  parents,  who  had  been  near  neighbors 
for  many  years.  They  cohabited  until  January  25,  1906, 
and  on  February  1st  following  this  suit  was  begun,  praying 
for  divorce  on  the  ground  that  at  the  time  of  their  mar- 
riage defendant  was  pregnant  by  a  person  other  than  plain- 
tiff, of  which  fact  he  was  then  ignorant.  At  the  time  of  the 
marriage  plaintiff  knew  of  her  pregnancy,  but  supposed  this 
was  by  himself.  She  gave  birth  to  a  child  April  2,  1906. 
The  only  evidence  tending  t6  support  the  contention  that  the 
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• 
child  was  begotten  by  another  was  an  aflBdavit  of  the  wife, 
procured  by  plaintiff's  attorney,  describing  her  relations  in 
detail  with  another  young  man,  culminating  in  pregnancy 
July  13,  1905,  because  of  which  she  had  induced  plaintiff 
to  attempt  sexual  intercourse  with  her  about  six  weeks  later, 
and  again  in  September  following,  and  still  again  a  month 
thereafter;  these  attempts  being  ineffectual,  owing  to  pre- 
mature external  emissions,  but  penetration  after  emission 
being  accomplished  in  September,  and  stating  that  plaintiff 
was  induced  to  believe  himself  the  cause  of  her  condition 
and  to  marry  her.  Counsel  objected  to  the  introduction  of 
this  affidavit  "  as  incompetent,  immaterial,  and  irrelevant, 
and  for  the  reason  that  it  is  scandalous,  indecent,  and  against 
public  policy."  The  objection  was  overruled,  and,  if  rightly 
so,  it  may  be  conceded  that  the  decree  entered  granting 
the  divorce  should  be  affirmed. 

Our  statute  provides  that  "  the  husband  may  obtain  a 
divorce  from  the  wife  .  .  .  when  the  wife  at  the  time 
of  the  marriage  was  pregnant  by  another  than  the  husband 
1  DivoacE-  ^^  which  he  had  no  knowledge,  unless  such 

Sncyl^'foJ?*    t^band  had  an  illegitimate  child  or  children 
marriaKc  ^j^^^^  Uviug,  which  at  the  time  of  the  marriage 

was  unknown  to  the  wife."  Section  3175,  Code.  Inde- 
pendent of  statute,  the  decisions  are  to  the  effect  that  wher- 
ever the  woman  is  encieni  by  another  at  the  time  of  mar- 
riage, and  the  husband  is  not  aware  of  the  fact,  but  supposes 
her  chaste,  he  may  have  the  marriage  declared  void.  This 
is  on  the  theory  that  a  woman  to  be  marriageable  must  be 
capable  of  bearing  children  to  her  husband,  and,  if  with 
child  by  another,  she  is  not  in  a  condition  to  do  so,  and 
concealment  of  that  fact  or  a  misrepresentation  thereof  is 
such  a  fraud  on  the  husband  as  will  avoid  the  marriage  if  he 
was  ignorant  of  her  condition  and  believed  her  virtuous. 
Reynolds  v.  Reynolds,  3  Allen  (Mass.)  605 ;  Baker  v.  Baker, 
13  Cal.  87,  102;  Carris  v.  Carris,  24  K  J.  Eq.  516;  Ritter 
v.-  Ritter,  5  Blackf.  (Ind.)  81.     But  most  of  the  authorities 
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are  to  the  effect  that^  when  the  husband  has  had  sexual 
intercourse  with  the  wife  before  iliarriage  and  knew  that  she 
was  pregnant,  though  falsely  convinced  that  the  child  was 
begotten  by  himself,  and  its  birth  proves  it  not  to  be  his,  he 
must  submit  to  the  bonds  of  matrimony.  Crehore  v.  Cre- 
hore,  97  Mass.  330  (93  Am.  Dec  98) ;  Scroggins  v.  Scrog- 
gins,  14  N.  C.  535 ;  Seilheimer  v.  Seilheimer,  40  N.  J.  Eq. 
412  (2  Atl.  376)  ;  Vamey  v.  Vamey,  52  Wis.  120  (8  N.  W. 
739,  38  Am.  Kep.  726) ;  Hoffman  v.  Hoffman,  30  Pa.  417. 
The  theory  on  which  this  line  of  decisions  proceeds  is  that, 
having  participated  in  the  wife^s  incontinence  before  mar- 
riage, the  husband  is  apprised  of  her  want  of  chastity,  and 
therefore  is  not  in  a  situation  to  complain  of  being  deceived 
by  her  false  assurances  that  he  was  the  only  participant  in 
her  illicit  intercourse.  The  well-recognized  exception  to 
this  rule  is  where  birth  is  given  to  a  mulatto ;  the  parties  to 
the  marriage  being  white.  Barden  v.  Barden,  14  N.  C. 
548 ;  Scott  v.  Shufeldt,  5  Paige  (K  Y.)  43.  This  exception 
is  said  to  be  "  a  concession  to  deep-rooted  and  virtuous 
prejudices  of  the  community  on  the  subject,"  and  to  be 
groimded  on  the  supposition  that  "  the  blood  of  the  woman 
has  been  tainted  by  mingling  with  the  first  (mulatto)  child, 
and  she  is  incapable  of  bearing  children  that  will  not  show 
the  African  blood."  See  Bishop,  Marriage  &  Divorce,  sec- 
tion 191. 

Aside  from  exception  based  on  these  grounds,  we  have 
discovered  but  one  case  awarding  relief  where  there  has  been 
coition  between  the  husband  and  wife  prior  to  marriage,  and 
that  ,was  by  an  equally  divided  court  Sissung  v.  Sissung, 
65  Mich.  168  (31  N.  W.  770).  In  that  case  Morse  and 
Campbell,  JJ.,  were  of  the  opinion  that  where  a  young 
man,  inexperienced  in  the  ways  of  the  world  and  women, 
had  intercourse  with  a  woman  then  pregnant  by  another 
man,  and  upon  her  demand  married  her  under  the  belief 
that  prior  to  meeting  him  she  had  been  chaste,  with  the 
laudable  purpose  of  repairing  the  wrong  he  had  done  her 
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and  to  save  her  reputation,  he  was  entitled  to  relief;  the 
former  saying:  "If  the  story  of  complainant  is  true,  he 
followed  the  dictates  of  conscience,  and  entered  into  the 
marriage  relation  with  defendant  from  worthy  motives.  The 
betrayer  of  the  innocent  cannot  be  condemned  for  marrying 
his  victim.  The  seduction  is  a  crime  to  be  execrated,  but 
marriage  afterwards  is  to  some  extent  a  reparation  of  the 
wrong,  at  least,  it  is  the  best  amendment  he  can  make  the 
injured  one.  The  mere  act  of  sexual  intercourse  between 
a  single  man  and  an  unmarried  woman  is  not  a  crime  at 
common  law,  or  under  any  statute  of  this  State.  The  fault 
of  the  complainant  in  sinning  against  the  moral  law  does 
not  entitle  him  to  be  deceived  and  defrauded  in  this  man- 
ner. Acting  from  the  best  of  motives,  as  all  must  concede, 
to  repair  the  wrong  as  best  he  could  under  the  circumstances, 
he  marries  the  defendant  in  the  full  belief  that  he  has  been 
the  means  of  ruining  an  innocent  and  chaste  woman,  and 
that  the  child  in  her  womb  is  his.  This  belief  has  been  en- 
gendered by  the  false  statements  of  the  defendant,  purposely 
made  to  procure  such  marriage.  The  birth  of  the  child 
proves  conclusively  that  the  woman  was  unchaste  before  he 
met  her,  that  he  was  unaware  of  her  pregnancy  by  another, 
and  that  she  led  him  to  believe  that  he  alone  was  the  author 
of  her  shame  for  the  express  purpose  of  accomplishing  her 
marriage  with  him.'' 

On  the  other  hand,  Sherwood  and  Champlin,  JJ.,  after 
reviewing  the  decisions  referred  to  and  others,  were  of 
the  opinion  that  "when  this  girl  yielded  to  the  lascivious 
approaches  of  this  complainant,  and  became  defiled  by  him 
under  the  circumstances  stated  in  the  bill,  she  gave  him  evi- 
dence of  her  true  character,  and  he  was  bound  to  take  notice, 
at  his  peril,  that  others  would  be  indulged  by  her  under 
similar  circumstances;  and,  when  she  engaged  him  in  mar- 
riage, and  told  him  she  was  pregnant  by  him,  he  had  been 
sufficiently  advised  that  the  paternity  of  the  child  was  liable 
to  be  in  another,  and  if,  without  making  any  further  investi- 
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gation  in  the  matter,  he  married  her,  he  knew  he  did  so  at 
the  peril  of  being  made  the  dupe  of  misrepresentation  with- 
out remedy,  because  their  entire  intercourse  up  to  the  time  of 
marriage  had  been  imlawful,  and  both  parties  were  particeps 
criminisy 

The  section  of  the  Code  quoted  contains  no  provision 
with  reference  to  the  prior  relations  of  the  parties  to  the 
marriage  contract,  and,  if  their  attempted  coition  shall  de- 
feat the  relief  by  divorce  where  the  wife  is  pregnant  by  a 
stranger  at  the  time,  this  must  be  read  into  the  statute  by 
construction,  or  must  result  from  holding  that,  owing  to  the 
husband's  participation  in  his  wife's  incontinency,  he  has 
been  put  on  inquiry  as  to  her  relations  with  other  men,  and 
cannot  complain.  But  this  would  leave  the  imsophisticated 
and  unwary  without  protection  and  condemn  him  who,  with 
the  best  of  motives,  undertakes  reparation  for  his  supposed 
victim  and  compel  him  to  suffer  the  consequences  and  burden 
of  her  deception.  If  the  proof  be  of  that  character  exacted 
in  such  cases,  there  can  be  no  objection  on  grounds  of  public 
policy  to  granting  a  decree  of  divorce  whenever  it  is  made 
to  appear  that  the  wife  at  the  time  of  her  marriage  was 
pregnant  by  another  than  her  husband,  of  which  fact  he  was 
unaware.  As  said  by  Morse,  J.,  in  the  Michigan  case: 
"  The  essence  of  the  marriage  contract  is  wanting  when  the 
woman  at  the  time  of  its  consummation  is  bearing  in  her 
womb  knowingly  the  fruit  of  her  illicit  intercourse  with  a 
stranger;  and  the  result  is  the  same  whether  the  husband 
is  ignorant  of  her  pregnancy  and  believes  her  chaste,  or  is 
cognizant  of  her  condition,  but  has  been  led  to  believe  the 
child  is  his." 

In  our  opinion  the  illicit  relations  of  the  husband  with 
his  wife  before  marriage  is  not  a  bar  to  the  remedy  created 
by  statute.  There  is  no  more  reason  f6r  denying  the  hus-* 
band  relief  in  such  a  case  than  there  would  be  to  refuse  to 
make  inquiry  concerning  the  paternity  of  a  child  begotten 
after  marriage.     In  2  Starkie  on  Evidence,  196,  in  dis- 
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cussing  the  question  as  to  the  legitimacy  of  a  child  begotten 
before  marriage,  the  author  says :  "  It  seems,  however,  that 
in  such  cases  it  is  competent  to  prove  that  it  was  impossible 
that  the  husband  could  have  been  the  father,  for  a  stronger 
presumption  cannot  arise  in  such  a  case  than  is  made  in 
favor  of  a  child  conceived  after  wedlock."  The  latter  is  not 
conclusive,  but,  under  well-recognized  restrictions,  inquiry  is 
permitted  into  the  parentage  of  children  bom  in  wedlock, 
and  inquiries  into  the  paternity  of  a  child  begotten  prior 
thereto  can  be  fraught  with  no  greater  danger  to  the  parties 
interested,  to  society,  or  the  State.  On  the  contrary,  it  may 
operate  to  shield  the  confiding,  who,  though  guilty  of  moral 
wrong,  has  not  violated  the  law,  and  has  acted  with  the  best 
of  motives  in  entering  into  the  marital  relation,  induced  by 
deception  and  fraud.  Because  of  this  he  ought  not  to  be 
condemned  to  consort  with  her  whose  dupe  and  victim  he  is 
proved  to  be  during  life  and  to  bear  the  burden  of  sup- 
porting her  spurious  offspring.  There  is  dicta  to  the  con- 
trary in  State  v.  Romaine,  58  Iowa,  46,  but  the  decisioYi 
turned  on  the  undisputed  evidence  showing  access  of  the 
husband  during  the  period  when  conception  must  have  oc- 
curred. Moreover,  no  attention  was  given  to  this  statute  in 
the  opinion.  In  State  v.  ShoemaJcer,  62  Iowa,  343,  the  hus- 
band was  informed  of  his  wife's  condition,  and  the  court  held 
that  by  virtue  of  the  marriage  the  child  had  been  adopted 
into  the  family,  and  the  husband  as  a  result  stood  in  loco 
parentis.  The  manifest  design  of  the  statute  is  to  defeat 
deception  and  fraud  of  the  kind  mentioned,  and  the  fact  of 
undue  intimacy  with  his  wife  prior  to  marriage  will  not  de- 
prive the  husband  of  the  benefit  thereof  by  demanding  a 
divorce  on  the  ground  of.  pregnancy  by  another. 

II.     But  precisely  the  same  rules  of  evidence  obtain  in 
such  a  case  as  when  it  is  sought  to  prove  that  a 

macy  of  issue:      child  COnccived  during  wedlock  is  not  the  off- 
presumption  .  , 

sprmg  of  the  husband.     Bom  in  wedlock  the 
presumption  of  the  legitimacy  of  the  child  obtains,  even 
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though  this  happen  so  soon  after  marriage  as  to  render  it  cer- 
tain that  it  was  the  result  of  coition  prior  thereto.  State  v. 
Shoemaker^  62  Iowa,  343.  In  other  words,  antenuptial  con- 
ception does  not  weaken  the  presumption  of  legitimacy 
arising  from  postnuptial  birth.  Dennison  v.  Page,  29  Pa. 
420  (72  Am.  Dec.  644)  ;  Wilson  v.  Bahh,  18  S.  C.  59 ;  Zach- 
mann  v.  Zachmann,  201  111.  380  (66  N.  E.  256,  94  Am.  St. 
Eep.  180) ;  8  Ency.  of  Evidence,  166.  And,  when  there 
has  been  antenuptial  coition  and  the  husband  has  married 
under  the  supposition  that  his  wife's  pregnancy  was  by 
himself,  evidence  of  nonaccess  must  be  of  the  same  con- 
clusive character  exacted  to  bastardize  a  child  conceived 
during  wedlock.  In  Dennison  v.  Page,  29  Pa.  420  (72 
Am.  Dec.  644),  the  court,  after  reviewing  many  decisions, 
said:  "Whether  it  was  begotten  in  or  out  of  wedlock, 
where  the  marriage  precedes  the  birth,  the  presimiption  of 
paternity  is  the  same,  and  the  like  evidence  is  required  to 
bastardize  the  issue.  That  evidence  is  proof  of  nonaccess, 
where  the  husband,  or  he  who  subsequently  becomes  such, 
has  access  to  the  mother  of  the  child,  the  presumption  that 
he  is  its  father  is  conclusive.''  See,  also.  State  v.  Romaine, 
supra.  Anciently  this  could  not  be  done,  save  by  showing 
that  the  husband  was  impotent  or  beyond  the  four  seas,  but 
the  modem  doctrine  is  in  accord  with  the  conclusion  an- 
nounced in  Hargrave  v.  Hargrave,  9  Beav.  552,  that  this 
presumption  may  be  rebutted  by  showing  (1)  the  husband 
incompetent;  (2)  that  he  was  entirely  absent  so  as  to  have 
no  access  to  the  mother;  (3)  or  entirely  absent  at  the  period 
during  which  the  child,  in  the  course  of  nature,  must  have 
been  begotten;  (4)  and  present  only  imder  circumstances 
which  afford  clear  and  satisfactory  .proof  that  there  was  no 
sexual  intercourse.  Woodward  v.  Blue,  107  N.  C.  407  (12 
S.  E.  453, 10  L.  E.  A.  662,  and  note,  22  Am.  St.  Rep.  897)  ; 
Scanlon  v.  Walshe,  81  Md.  118  (31  Atl.  498,  48  Am.  St 
Eep.  488) ;  Goss  v.  Froman,  89  Ky.  318  (12  S.  W.  387,  8 
L*  R  A.  102). 
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The  parties  to  this  action  had  lived  near  neighbors, 
and  been  acquainted  with  each  other  for  many  years,  and 
there  is  nothing  in  the  record  indicating  that  he  might  not 
$.  Same-  cvi-         ^^^^  ^^^  ^^®  father  of  the  child,  save  her 
dcnce.  q.^j^  declarations  contained  in  the  affidavit. 

Anciently  such  declarations,  as  appears  from  Prof.  Wig- 
more's  work  on  Evidence  (volume  3,  section  2063),  were 
received  in  evidence.  But  in  Goodright  v.  Moss.,  Cowp. 
591,  Lord  Mansfield  declared  that  "  the  law  of  England  is 
clear  that  the  declarations  of  a  father  or  mother  cannot  be 
admitted  to  bastardize  the  issue  bom  after  marriage. 
.  .  .  It  is  a  rule  founded  in  decency,  morality,  and  policy 
that  they  shall  not  be  permitted  to  say  after  marriage  that 
they  had  had  no  connection,  and  therefore  the  offspring  is 
spurious,  more  especially  the  mother,  who  is  the  offending 
party.''  Since,  then,  the  current  of  authority  in  England  as 
well  as  in  this  coimtry  has  been  in  harmony  with  the  rule  as 
thus  stated,  regardless  of  statutory  provisions,  obviating  in- 
competency on  the  ground  of  interest.  Egbert  v.  Greenwalt, 
44  Mich,  245  (6  N.  W.  654,  38  Am.  Eep.  260)  ;  Tioga 
County  V.  South  Creek  Township,  75  Pa.  436;  Boyhin  v. 
BoyJcin,  70  K  C.  262  (16  Am.  Eep.  776) ;  Kelley  v.  Proc- 
tor, 41  N.  H.  139 ;  Chamberlain  v.  People,  23  N.  Y.  88  (80 
Am.  Dec  255) ;  Rahehe  v.  Boer,  115  Mich.  328  (73  N.  W. 
242,  69  Am.  St.  Rep.  567),  and  extended  note  collecting 
cases.  Estate  of  Mills,  137  Cal.  298  (70  Pac.  91,  92  Am. 
St.  Eep.  175),  where  the  court  observed,  with  reference  to 
the  statute  concerning  interest,  that  "  it  was  not  in- 
tended to  abrogate  the  rules  of  evidence  founded  upon  the 
reason  and  experience  of  ages.  Nor  was  it  intended  to  break 
down  a  rule  founded  on  decency,  morality,  and  public  pol- 
icy.'* In  so  holdinir  we  have  not  overlooked  the  protest  of 
Prof.  Wigmore  in  his  valuable  work  on  Evidence  (section 
2063),  but  are  not  persuaded  that  he,  rather  than  the  great 
array  of  decisions  cited  in  his  notes  supporting  the  rule  as 
stated  by  Lord  Mansfield  and  all  other  text-writers,  is  correct. 
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The  rule,  as  we  think,  is  founded  on  sound  public  policy, 
and,  being  in  accord  with  the  current  of  authority,  should  be 
adhered  to.  Declarations,  as  well  as  the  evidence  of  either 
husband  or  wife  as  to  access  or  nonaccess,  are  excluded  when- 
ever the  issue  of  legitimacy  is  involved,  and  this  includes 
cases  of  antenuptial  conception.  The  first  ruling  on  this 
latter  phase  of  the  inquiry  was  by  Sir  John  Romilly,  Master 
of  the  Eolls,  in  1856  (Anon  v.  Anon,  23  Beav.  273),  and  it 
has  been  approved  by  the  consensus  of  judicial  opinion  since. 
Estate  of  Mills,  supra;  State  v,  Wilson,  32  N.  C.  131 ;  Tioga 
County  V.  South  Creeh  Twp.,  75  Pa.  433 ;  Parker  v.  Way,  15 
N.  H.  45. 

Some  question  is  raised  as  to  whether  the  rule  should 
be  applied  in  other  than  causes  in  which  the  question  of 
legitimacy  only  is  involved.  In  Prof.  Wigmore's  notes  it  is 
said  to  obtain  in  all  cases,  and  an  examination  of  the  authori- 
ties sustains  this  view.  Thus  in  Parker  v.  Way,  supra,  such 
evidence  was  held  to  be  inadmissible  in  an  action  on  a  prom- 
issory note ;  in  Tioga  Cotmty  v,  South  Creek  Twp.,  supra,  to 
determine  the  settlement  of  a  pauper;  in  State  v.  Wilson, 
supra,  in  bastardy  proceeding;  in  Commonwealth  v.  Shep- 
herd, 6  Bin.  (Pa.)  288  (6  Am.  Dec.  449),  an  indictment  for 
fornication  resulting  in  the  birth  of  a  bastard ;  in  Rabeke  v. 
Baer,  supra,  an  action  for  seduction;  in  Simon  v.  State,  31 
Tex.  Cr.  E.  186  (20  S.  W.  399,  716,  37  Am.  St.  Rep.  802), 
an  indictment  for  incest ;  in  Egbert  v.  Greenwalt,  supra,  an 
action  for  criminal  conversation;  in  Tate  v.  Penne,  7  Mart. 
N".  S.  (La.)  548,  suit  for  the  possession  of  slaves;  in  Cross  v. 
Cross,  3  Paige  (N.  Y.)  139  (23  Am.  Dec.  778),  passing  on 
the  custody  of  children  in  a  suit  for  divorce ;  in  Chamberlain 
V.  People,  23  N.  Y.  85  (80  Am.  Dec.  255),  an  indictment 
for  perjury  committed  in  a  suit  for  divorce  on  the  ground 
of  adultery.  In  Corson  v,  Corson,  44  N.  H.  587,  such  evi- 
dence was  held  not  to  be  admissible  in  a  suit  for  divorce  on 
the  ground  of  adultery.  It  is  safe  to  say,  then,  in  the  light 
of  authority,  that  neither  the  declarations  nor  the  testimony 
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of  either  spouse  may  be  received  in  evidence  to  prove  access 
or  nonaccess  to  the  other.  This  does  not  mean  that  a  spouse 
may  not  give  testimony  having  a  tendency  to  show  the  off- 
spring to  have  been  begotten  by  a  third  person,  and  under 
the  decisions  to  which  attention  has  been  directed,  the  wife's 
evidence  of  illicit  connection  with  any  person  other  than  her 
husband  and  her  admissions  concerning  the  same  are  held  to 
be  admissible.  That  which  in  the  interest  of  society  and 
common  decency  is  excluded  is  the  testimony  or  declarations 
of  either  spouse  of  access  or  nonaccess  as  bearing  on  the 
inquiry  whether  the  husband  and  wife  have  had  sexual  inter- 
course during  the  period  involved  in  controversy.  This  suit 
for  divorce  is  based  on  the  charge  that  defendant,  when 
married,  was  with  child  by  another  than  plaintiff,  and,  as  it 
was  bom  in  wedlock,  the  declarations  of  defendant,  contained 
in  the  affidavit,  tending  to  show  nonaccess  of  her  husband 
during  the  period  when,  in  the  course  of  nature,  it  must 
have  been  conceived,  were  inadmissible,  and  on  objection 
thereto  should  have  been  excluded.  If,  however,  the  obj-ec- 
tion  may  not  have  been  sufficiently  specific,  a  point  not  raised 
in  argument,  her  statements  with  reference  to  nonaccess  are 
entirely  uncorroborated,  which,  according  to  the  early  Eng- 
lish authorities  ruling  that  such  evidence  might  be  received, 
is  held  to  be  essential.  Rex  v.  Reading,  Lee  Teup  Hard- 
wick,  79 ;  Rex  v.  Rooh,  1  Wils.  340 ;  Rex  v.  Luffe,  8  East, 
193.  See  3  Wigmore,  Ev.,  sections  20,  63,  and  notes.  So 
that  in  any  event  the  petition  should  have  been  dismissed. — 
Reversed. 
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137     ^  A.  LiKDBEBo,  Appellee,  v.  Oma  E.  Thomas  and  Clarence 

144    67o|  L.  Thomas,  executrix  and  executor,  respectively,  of  the 

last  will  and  testament  of  Lot  Thomas,  deceased,  Ap- 
pellants. S.  C.  Bbadpord,  C.  J.  Parker,  Sheriff, 
German  Savings  Bank  of  Davenport,  Iowa,  and 
Charles  N.  Voss,  Appellees. 

Injunction:    restraint  op  judgments:    bond.    It  is  only  where  it 

1  is  sought  to  restrain  the  enforcement  of  a  judgment  because 
of  its  alleged  invalidity  that  the  injunction  bond  must  be  con- 
ditioned to  pay  the  judgment  if  upheld;  the  statute  does  not 
apply  where  the  only  relief  demanded  is  the  restraint  of  a 
judgment  against  particular  property,  which  can  be  granted 
without  impairing  the  validity  of  the  judgment. 

Judgments:    limitation  of  effect.    A  decree  limiting  its  effect  to 

2  property  described  therein,  for  the  evident  purpose  of  avoiding 
the  incumbrance  of  other  land  of  the  judgment  defendant,  will 
not  prevent  its  collection  from  other  property. 

Judgments:    action   to  restrain   enforcement:    form.    A   suit  in 

3  equity  may  be  maintained  to  enjoin  enforcement  and  cancel  a 
decree,  on  the  ground  that  it  is  void  as  against  plaintiff  and 
his  property,  and  is  not  required  to  be  entitled  as  in  the  orig- 
inal action. 

Same:    Although  a  judgment  may  have  been  entered  without  ju- 

4  risdiction  relief  will  not  be  granted  against  it  if  the  judgment 
plaintiff  has  a  valid  claim  on  which  it  was  rendered  to  which 
there  is  no  defense. 

Jurisdiction:    notice  of  suit.    The  acceptance  of  service  of  notice 

5  and  appearance  in  the  action  by  an  attorney  who  has  no  au- 
thority to  act  in  the  premises  does  not  confer  jurisdiction,  and 
a  judgment  based  thereon  is  invalid. 

Deeds:    when    a    mortgage:    bona   Ude   purchaser:    constructive 

6  notice,  a  deed  given  as  security  with  a  separate  contract 
for  reconveyance  upon  payment  of  the  loan  amounts  to  a  mort- 
gage, although  the  deed  operates  to  pass  the  legal  title,  atid  a 
record  of  the  deed  is  constructive  notice  of  the  rights  of  the 
grantee:  but  a  subsequent  purchaser  from  the  same  grantor,  in 
the  absence  of  investigation,  is  not  thereby  charged  with  notice 
of  the  rights  of  a  third  party  under  an  assignment  of  the  un- 
recorded contract  of  reconveyance. 
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Appeal  from  Buena  Vista  District  Court. —  Hon.  A.   D. 
Bailie^  Judge. 

Thubsday,  Januaby  16,  1908. 

S.  C.  Beadfobd  owned  section  27  in  township  92,  range 
35,  in  Buena  Vista  county,  with  a  mortgage  of  $6,000  to  the 
Bankers'  Life  Association  of  Des  Moines,  Iowa,  on  the  south 
half  and  a  like  mortgage  on  the  north  half.  March  18, 1901, 
to  secure  the  payment  of  $10,000,  he  executed  a  conveyance 
of  the  entire  section  to  Chas.  N.  Voss,  who  entered  into  an 
agreement  to  reconvey  upon  the  payment  of  that  amount 
with  interest.  May  1st  of  the  same  year  Bradford  bor- 
rowed $10,000  of  Lot  Thomas,  and,  to  secure  the  same, 
assigned  to  him  the  agreement  with  Voss,  and  took  a  like 
agreement  from  Thomas.  In  the  summer  of  1901  Bradford 
contracted  a  sale  of  the  south  half  of  the  section  to  one  Shult, 
with  condition  that  same  be  conveyed  to  him  upon  payment 
of  the  consideration.  Shult  assigned  this  contract  to  Lind- 
berg,  who  paid  Bradford  $5,590,  and  executed  to  him  six 
promissory  notes,  five  of  $500  each  and  one  of  $3,100,  and 
received  from  Bradford  a  warranty  deed  to  the  land.  Neither 
the  contract  nor  the  assignment  thereof  to  Thomas  nor  the 
agreement  of  the  latter  was  filed  for  record.  Subsequently 
Lindberg  paid  $700  to  Bradford,  who  surfendered  one  of 
the  above  notes  and  indorsed  $200  on  another,  which  was 
transferred  to  the  Des  Moines  Savings  Bank.  The  other 
notes  have  been  retained  by  Bradford.  In  the  fall  of  1904 
Thomas  began  suit  to  foreclose  his  claim  against  this  land, 
and  on  January  4,  1905,  a  decree  was  entered  finding  the 
amount  due  Voss  to  be  $11,211.30,  and  that  Bradford  then 
owed  Thomas  $8,697.93,  for  which  judgment  was  rendered 
against  Bradford  and  the  land  ordered  sold  to  satisfy  the 
same,  and  that  Voss  convey  the  title  by  special  warranty 
deed  to  the  purchaser  upon  the  payment  of  the  amount  owing 
him,  and  that  such  judgment  be  not  a  lien  on  or  enforced 
Vou  137  Iav— 4 
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against  any  other  land  Bradford  owned  or  might  acquire. 
Thomas  died  testate  in  the  spring  of  1905,  and  on  July 
17th  thereafter  his  executors  caused  execution  to  issue  and 
be  placed  in  the  hands  of  the  sheriff,  C.  J.  Parker,  who  was 
about  to  sell  the  land  to  satisfy  an  impaid  balance  of 
$4,350.22  of  said  judgment,  when  this  action  was  begun, 
praying  that  the  sale  be  enjoined,  that  the  decree  be  set 
aside  as  null  and  void,  and  that  Bradford  be  perpetually 
enjoined  from  disposing  of  the  notes  given  him  by  plaintiff. 
Upon  hearing,  the  district  court  held  the  decree  to  have 
been  entered  against  lindberg  and  wife  without  jurisdiction 
and  the  proof  of  defensive  matter  to  be  such  as  to  entitle 
them  to  a  new  trial.  The  executors  and  plaintiff  appeal; 
that  of  the  former  being  first  perfected. —  Affirmed  on  exec- 
utors' appeal  and  reversed  on  plaintiff's  appeal. 

Mack  &  Delandj  for  appellants. 

A.  L,  Whitney  and  Milchrist  &  Scott,  for  plaintiffs,  ap- 
pellees. 

F.  H.  Helsell,  for  appellees,  German  Savings  Bank  and 
Charles  N.  Voss. 

F.  F.  Faville,  for  appellee,  S.  C.  Bradford. 

TiAT>D,   C.  J. —  The  sheriff  was  enjoined  by  the  tem- . 
porary  writ  of  injunction  from  selling  the  land  in  controversy 
under  the  special  execution,  and  Bradford  was  restrained 
1.  Injunction:      ^om  disposing  of  the  promissory  notes  exe- 
[uSrat!^        cuted  to  him  by  1;he  plaintiff  in  part  payment 
^^^'  thereof.     Prior  to  the  issuance  of  the  writ 

plaintiff  filed  a  bond  "conditioned  for  the  payment  of  all 
damages  which  may  be  adjudged  against  petitioner  by  rea- 
son of  injunction,"  as  required  by  section  4363  of  the 
Code.  The  executors  moved  for  dissolution  of  the  writ  on 
the  ground  that  the  additional  requirements  of  section  4365 
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had  not  been  observed,  and  that,  in  event  the  motion  should 
be  overruled,  a  new  bond  with  penalty  and  condition  as  ex- 
acted by  the  last-mentioned  section  be  ordered.  The  court 
sustained  the  motion  in  so  far  as  to  require  another  bond 
conditioned  that  plaintiff  "  comply  with  the  final  order  and 
judgment  of  the  court  entered  in  the  proceedings  sought  to 
be  enjoined  in  so  far  as  he  is  concerned."  The  additional 
bond  was  filed  within  the  time  fixed,  but  the  appellants  argue 
that  the  penalty  should  have  been  double  the  amount  of  the 
judgment  and  conditioned  for  its  payment.  This  might  be 
so  were  the  judgment  against  Bradford,  contained  in  the 
decree  of  January  4,  1905,  on  which  the  execution  issued 
assailed;  but  all  the  relief  sought  may  be  granted  without 
impairing  its  validity.  Its  enforcement  otherwise  than 
against  this  land  was  not  enjoined.  Section  4365  of  the 
Code  does  not  contemplate  the  execution  of  a  bond  like  that 
suggested  in  such  a  case.  The  section  provides  that  "  in  an 
action  to  enjoin  the  proceedings  in  a  civil  action,  or  on  a 
judgment  or  final  order,  the  bond  must  be  further  conditioned 
to  pay  such  judgment,  or  comply  with  such  final  order  if  the 
injunction  is  not  mftde  perpetual,  or  to  pay  any  judgment 
that  may  be  ultimately  recovered  against  the  party  obtaining 
the  injunction  on  the  cause  of  action  enjoined."  It  is  only 
when  the  collection  of  the  judgment  because  invalid  is  en- 
joined that  the  bond  should  be  conditioned  for  its  payment 
if  upheld.  But  appellants  say  that,  by  the  terms  of  the 
decree,  its  enforcement  is  limited  to  this  property.  If  so, 
this  was  by  the  voluntary  act  of  the  judgment  plaintiff,  and 
cannot  be  permitted  to  prejudicially  affect  the  procedure  by 
one  interested  in  the  premises,  and  not  a  party  to  the  ar- 
rangement. In  other  words,  the  parties  to  a  judgment  or 
decree  cannot,  by  arranging  that  it  shall  be  enforced  against 
no  property  other  than  a  particular  tract,  compel  a  person 
interested  therein,  in  order  to  restrain  the  sale  of  the  latter 
thereunder,  to  execute  a  bond  conditioned  for  the  payment 
of  the  judgment,  when  but  for  said  arrangement  he  might 
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have  temporary  relief  by  the  execution  of  a  bond  conditioned 
for  the  payment  of  damages  only. 

Were  it  otherwise,  however,  the  property  against  which 

this  judgment  might  be  enforced  is  not  limited  to  this  land. 

The  decree  provides  that  "  the  judgment  sjiall  be  and  hereby 

is  limited  in  its  effect  and  operation  to  the 

2.  Judgments: 

"riffc*?."  premises  herein  before  described,  and  shall 

not  operate  to  affect  in  any  manner  any  other 
real  estate  that  said  S.  C.  Bradford  may  now  or  hereafter 
own  or  in  which  he  may  have  an  interest."  This  did  not 
interfere  with  its  enforcement  against  personal  property,  and 
it  is  by  no  means  certain  that  it  would  prevent  an  independent 
levy  of  execution  on  other  land.  The  evident  design  was  to 
avoid  incumbering  other  lands  of  the  judgment  defendant 
with  the  lien  of  the  judgment,  and  not  to  prevent  its  collec- 
tion from  other  property.     The  ruling  was  correct, 

II.  A  general  demurrer  to  the  petition  was  overruled. 
This  is  said  to  have  been  erroneous,  in  that  the  petition, 
though  filed  within  one  year  after  the  entry  of  the  original 

8.  Judgments:        decree,  was  not  filed  in  the  same  cause  or  en- 
action to  •11.1  ..T.  n        • 

restrain  en-        titled  as  lu  the  oriffinal  action.    Sections  4091, 

torcement:  *=*  ' 

form,  4094,  Code.     Counsel  rely  on  Johnson,  Lane 

&  Co.  V.  Nash'Wright  Co.,  121  Iowa,  173,  but  in  that  case  the 
court  had  no  jurisdiction,  and  the  judgment  was  assailed  on 
the  ground  of  fraud  in  its  procurement.  The  sections  cited 
have  no  concern  with  judgments  or  decrees  void  for  want  of 
jurisdiction.  Leonard  v.  Capital  Ins.  Co.,  101  Iowa,  482. 
Such  entries  may  be  assailed  at  any  time  and  by  any  one  in- 
terested. Rea  p.  Rea,  123  Iowa,  241.  This  is  not  an  appli- 
cation for  new  trial  under  the  statutes  cited  but  a  suit  in 
equity  to  enjoin  the  enforcement  and  cancel  a  decree  on  the 
ground  that  it  is  void  as  against  plaintiff  and  his  land.  That 
such  an  action  may  be  maintained  in  equity  is  too  well  settled 
for  discussion.  Henhle  v.  Holmes,  97  Iowa,  695;  Iowa 
Union  Tel.  Co.  v.  Boylan,  86  Iowa,  90 ;  Gerrish  v.  Hunt,  66 
Iowa,  682;  Parsons  v.  Nutting,  45  Iowa,  404;  Bryami  v. 
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Williams,  21  Iowa,  329.  These  authorities  are  equally  con- 
clusive in  holding  that,  though  the  decree  may 
have  been  entered  without  jurisdiction,  relief 
will  not  be  granted  against  it  if  the  judgment  plaintiff  has  a 
valid  claim  whereon  it  was  rendered  and  to  which  there  is  no 
defense. 

in.  Notice  of  the  suit  by  Thomas  was  never  served  on 
Lindberg  or  his  wife.  Their  names  were  signed  to  an  ac- 
knowledgment of  service  by  an  attorney  who  also  entered  an 
appearance  for  them.  They  were  defaulted 
**  notil?o?iSit!  ^^  failing  to  answer,  and  decree  entered  ac- 
cordingly. The  evidence  as  to  whether  the- 
attorney  acted  with  authority  was  in  sharp  conflict.  No  use- 
fid  purpose  will  be  served  by  reviewing  it  The  circum- 
stances proven  tend  to  corroborate  plaintiff's  testimony,  and, 
in  view  of  the  trial  court's  superior  opportunities  in  passing 
upon  the  credibility  of  the  witnesses,  we  are  not  inclined  to 
interfere  with  its  finding  that  no  authority  was  given  and 
the  decree  was  entered  without  jurisdiction  over  plaintiff  or 
his  wife. 

IV.     In  determining  whether  Thomas  had  or  his  exec- 
utors in  his  stead  have  a  valid  claim  to  the  relief  against  the 
land  as  awarded  in  the  decree  one  of  two  inquiries  must  be 
6  Deeds-  when      a^^swercd :     (1)  Was  Lindberg  in  buying  of 
l^M^e^puT-     Bradford  charged  with  notice  of  the  claim  of 
cjuw^^con-       Thomas,  and  (2)  Did  Thomas  recognize  the 
"'*^^*'  authority  of  Bradford  to  sell,  the  land,  and 

.  receive  the  proceeds  or  ratify  what  he  did  by  accepting  the 
benefits  thereof  and  taking  new  security  ?  Only  the  first  of 
these  issues  need  be  considered.  Lindberg's  good  faith  is 
not  questioned,  nor  is  payment  of  value  by  him  the  subject 
of  any  controversy.  In  receiving  the  deed  from  Bradford, 
he  was  without  actual  notice  of  the  j^rior  conveyance  of  the 
latter  to  Voss,  though  charged  with  constructive  notice  by 
the  record  of  that  conveyance.  This  deed,  though  absolute 
in  form,  was  executed  to  secure  the  payment  of  $10,000  in 
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money  for  which  Bradford  gave  his  note  to  Voss,  and  at  the 
same  time  Voss  executed  a  contract  of  sale  to  Bradford  by 
the  terms  of  which  the  former  agreed  to  reconvey  the  land 
to  him  upon  the  payment  of  the  amount  loaned,  with  accrued 
interest.  This  agreement  was  not  recorded,  nor  was  the 
assignment  thereof  to  Thomas  to  secure  a  like  amount  owing 
by  Bradford  to  him,  nor  was  a  like  contract  to  Thomas  to 
reassign  or  convey  the  land  to  Bradford  recorded. 

The  precise  point  at  issue  is  whether  the  record  of  the 
deed  to  Voss  imparted  constructive  notice  of  that  transaction 
only,  or  of  that  and  what  was  done  with  the  outstanding 
contract  of  sale  executed  by  Voss  at  the  same  time.  Of 
course,  a  purchaser  of  Voss  might  have  relied  pn  the  record 
of  the  deed  to  him  without  looking  farther.  But  plaintiff 
claims  through  a  deed  from  Bradford  when  the  latter  owned 
the  equitable  title  to  the  land  subject  to  both  the  claims  of 
Voss  and  Thomas.  In  some  of  the  States  the  conveyance  of 
the  land  by  deed,  though  absolute  in  form,  as  security,  is 
construed  to  be  a  mortgage  only,  and  not  to  pass  the  fee,  but 
in  this  State  the  legal  title  passes,  and  the  borrower,  in  order 
to  protect  himself,  must  exercise  the  right  of  redemption 
within  the  period  of  the  statute  of  limitations.  Richards  v. 
Crawford,  50  Iowa,  494.  As  between  Bradford  and  Voss, 
the  deed  and  note  of  the  former,  with  the  contract  of  the 
latter,  constituted  a  mortgage  as  is  conceded  by  the  parties, 
but  differing  froni  an  ordinary  mortgage  in  that,  whereas  title 
in  the  latter  remains  in  the  grantor,  title  passed  to  Voss 
under  the  deed.  Brush  v.  Peterson,  54  Iowa,  243.  See 
Bigler  v.  Jack,  114  Iowa,  667.  In  the  absence  of  inquiry, 
Lindberg  had  constructive  notice  that  the  highest  title  was 
in  Voss,  and  not  Bradford,  his  grantor.  And,  this  being  so, 
he  must  be  held  to  have  taken  with  notice  of  any  interest  or 
claim  of  Voss  less  than  an  absolute  ownership  of  land ;  i.  e., 
that  he  held  it  as  security  for  the  payment  of  a  loan.  Clem- 
ons  V.  Elder,  9  Iowa,  272;  Kennard  v.  Mabry,  78  Tex.  151 
(14  S.  W.  272)  ;  Marstonv.  Williams,  45  Minn.  116  (47  N. 
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W.  644,  22  Am.  St.  Eep.  719).  But  it  does  not  follow  that 
from  the  record  of  the  deed  to  Voss,  Lindberg  was  also  charged 
with  notice  of  the  interest  of  some  third  party  not  appearing 
of  record.  It  is  against  the  grantee  in  said  deed  only  that 
the  purchaser  of  the  grantor  is  precluded  from  posing  as  an 
innocent  purchaser.  See  Switz  v.  Black,  45  Iowa,  597 ;  Mil- 
ler V.  Ware,  31  Iowa,  524.  Section  2925  of  the  Code  pro- 
vides that  "  no  instrument  affecting  real  estate  is  of  any 
validity  against  subsequent  purchasers  for  a  valuable  consid- 
eration, without  notice,  imless  recorded  in  the  ofiSce  of  the 
recorder  of  the  coimty  in  which  the  same  lies,  as  hereinafter 
provided."  And  section  2936  declares  that  upon  an  instru- 
ment being  filed  with  the  county  recorder  and  the  indorse- 
ment thereon  of  the  time  this  was  done,  and  being  indexed 
in  the  index  book,  "  from  that  time  such  entries  shall  furnish 
constructive  notice  to  all  persons  of  the  rights  of  the  grantees 
conferred  by  such  instruments."  The  rights  of  the  grantee, 
Voss,  were  those  of  a  mortgagee  as  defined  by  the  instruments 
executed  at  the  time  of  the  conveyance,  and  Lindberg  under 
this  section  must  be  held  to  have  had  knowledge  of  the  rights 
conferred  thereby,  and,  in  taking  the  conveyance  from  Brad- 
ford he  was  acquiring  the  land  subject  thereto. 

It  does  not  follow,  however,  that  he  was  also  charged 
thereby  with  notice  of  the  assignment  of  the  contract  to 
Thomas  which  had  not  been  recorded.  The  record  of  the 
deed  cannot  be  held  to  impart  other  information  save  of  the 
transaction  between  Voss  and  Bradford.  True,  Voss  was 
advised  of  such  assignment,  but  this  was  not  suggested  by 
the  record,  and  though  he  might,  he  was  not  bound  to  reveal 
this  fact  upon  inquiry.  As  no  investigation  was  made  by 
Lindberg,  he  can  be  held  to  have  known  only  that  which 
would  have  been  ascertained  by  such  inquiries  as  the  record 
would  have  suggested  to  an  ordinarily  prudent  man  (Shoe- 
make  v.  Smith,  80  Iowa,  655),  and  surely  the  mere  circum- 
stance that  the  contract  was  assignable  would  not  have  led  him 
to  inquire  of  Voss,  who  neither  had  possession  of  the  contract 
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nor  could  assign  itj  whether  Bradford  had  parted  with  it. 
The  assignment  to  Thomas  was  an  instrument  affecting  real 
estate,  and,  to  he  of  any  validity  as  to  a  subsequent  purchaser 
without  notice  like  Lindberg,  must  have  been  recorded.  As 
every  man  is  presumed  to  know  the  law,  he  must  be  assumed 
to  have  understood  that  the  contract  was  assignable,  but  from 
that  fact  he  was  no  more  reqtiired  to  enter  upon  an  investiga- 
tion as  to  whether  the  right  to  assign  had  been  exercised  by 
Bradford  than  to  make  a  like  investigation  as  to  whether 
Voss  had  conveyed  the  land  to  some  one  else.  To  hold 
otherwise  would  be  tantamount  to  adjudging  the  record  of 
the  deed,  not  only  notice  of  Voss'  interest  in  the  land  but 
that  of  third  parties  as  well.  The  case  differs  from  Security 
Savings  &  Trust  Co,  v.  Loewenberg,  38  Or.  159  (62  Pac. 
647),  in  that  all  the  claims,  though  for  others,  were  held  by 
the  company  taking  title,  and  the  court  decided  that  a  sub- 
sequent purchaser  was  charged  with  notice  of  all  claims  so 
held  by  it,  even  though  some  of  them  had  been  acquired  sub- 
sequent to  the  original  transaction.  Manifestly  no  notice 
of  a  higher  claim  than  that  of  the  original  deed  could  have 
been  affected  by  placing  the  subsequent  transactions  of  record, 
for  this  imported  notice  of  the  greatest  interest  possible.  1 
Jones  on  Mortgages,  section  513.  Here  the  appellant  con- 
cedes that  he  was  charged  with  notice  of  whatever  claims  Voss 
had  and  therefore  of  the  existence  of  his  contract  to  convey  to 
Bradford,  but  contends  that  knowledge  that  said  contract  had 
been  delivered  to  Bradford  did  not  charge  him  with  notice, 
also,  that  it  had  been  assigned  by  Bradford  to  Thomas.  Cer- 
tainly Lindberg  can  be  put  in  no  worse  position  than  he 
would  have  been  in  had  the  contract  been  recorded.  Had 
this  been  done,  he  might  have  dealt  with  Bradford  on  the 
basis  that  he  still  retained  it,  as  the  assignment  to  Thomas 
had  not  been  recorded.  No  one  would  contend  that  he  must 
have  made  inquiry  aliunde  the  record  to  ascertain  if  Brad-, 
ford  still  held  it.  If  not,  then  he  was  not  bound  to  do  so 
when,  though  not  recorded,  he  was  charged  with  notice  of  its 
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existence  from  the  record  of  the  deed  to  Voss.  The  result 
is  that,  in  so  far  as  Thomas'  claim  is  concerned,  Lindberg 
was  an  innocent  purchaser,  and  had  a  perfect  defense  to  the 
action  begun  by  Thomas.  Decree  should  have  been  entered 
granting  appropriate  relief  with  respect  to  the  notes  of  Brad- 
ford and  canceling  the  decree  entered  in  favor  of  Thomas,  in 
so  far  as  it  awards  relief  against  plaintiff  or  the  land. —  Af- 
firmed on  the  appeal  of  the  executors,  and  reversed  on  plain- 
tiffs appeal 


Susan  E.  Busbt,  Appellee,  v.  E.  C.  Busbt  bt  al..  Appel- 
lants. 

Wills:    ESTATE  DEVISED.    A  dcvisc  of  property  to  testator's  widow, 

1  conditioned  only  against  remarriage,  carries  the  absolute  title. 

Same:    trust  fund.    The  bequest  of  a  fund  in  trust  for  testator's 

2  widow,  without  condition  except  remarriage,  passes  title  to  the 
fund  itself  though  only  the  income  is  to  be  paid  over  to  her; 
and  this  would  be  true  were  the  bequest  in  form  of  words  of 
the  income  alone. 

Same:    coDicn:    change    of    donee's    interest.    A    codicil    which 

3  merely  directs  the  manner  in  which  a  devise  in  trust  for  the 
widow  shall  be  secured  does  not  have  the  effect  to  change  the 
absolute  bequest  of  the  fund  into  a  life  interest  therein. 

EstoppeL    An  estoppel  cannot  arise  as  against  either  of  several 

4  parties  where  all  were  mutually  and  innocently  mistaken. 

Same:    pleadings.    An  objection  that  matter  pleaded  as  an  estop- 

5  pel  is  immaterial  to  the  rights  of  the  parties  is  sufficient  to 
sustain  a  motion  to  strike  the  same,  where  the  alleged  plea 
contained  no  matter  out  of  which  an  estoppel  could  arise. 

Appeal  from  Lirm  District  Court. —  Hon.  B.  H.  Millbb, 

Judge. 

Thuesdat,  Jai^^uabt  16, 1908. 

Action  in  equity  to  construe  the  provisions  of  an  instru- 
ment of  will,  and  for  general  equitable  relief.     Trial  was 
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had  and  a  decree  entered,  to  which  defendants  took  exception, 
and  they  appeal. —  Affirmed. 

W.  F.  Fitzgerald,  for  appellants. 

Vorts  &  Haas,  for  appellee. 

Bishop,  J. —  It  was  conceded  on  the  trial  that  George 
Busby,  late  of  Linn  county,  died  testate,  and  that  his  will  was 
duly  admitted  to  probate  in  April,  1899;  that  he  left  sur- 
viving him  plaintiff,  his  widow,  and  among  other  heirs  at 
law  the  defendants  B.  C,  Irwin,  and  Roy  Busby,  sons  by  a 
former  wife.  The  will  was  executed  in  the  year  1888,  and 
in  the  first  paragraph  thereof  the  homestead,  consisting  of 
two  lots  in  Marion,  with  buildings,  etc.,  is  devised  by  the 
testator  to  his  wife,  and  in  the  paragraph  there  are  no  words 
of  limitation.  In  the  second  paragraph  there  is  a  bequest  of 
$3,000  to  his  wife,  and  payment  thereof  is  directed  to  be 
made  at  the  expiration  of  one  year  after  his  death.  The 
third  paragraph  reads  as  follows :  "  I  also  give  and  bequeath 
to  my  said  wife  the  sum  of  five  thousand  dollars,  to  be  held 
and  guarded  as  in  trust  for  my  said  wife  by  my  executors, 
and  invested  by  them  as  more  particularly  herein  set  out,  and 
the  use  or  income  of  the  same  paid  to  her  as  she  may  need  for 
her  support,"  The  fourth  paragraph  is  in  these  words: 
"  These  bequests  above  made  in  the  first,  second  and  third 
provisions  of  this  my  will  is  on  the  express  conditions  and 
only  to  be  paid  to  her  or  title  passing,  on  her  remaining  my 
widow,  and  in  case  of  her  remarriage  said  property  is  to  re- 
vert to  my  children,  B.  C,  Irwin,  and  Eoy  Busby,  real  estate 
as  well  as  the  several  sums  above  named.'^  In  the  succeeding 
paragraphs,  5  to  8,  inclusive,  specific  beqyests  are  made  to 
various  persons.  In  the  ninth  paragraph  it  is  said :  "  The 
remainder  of  my  property  of  every  kind  and  description  after 
the  above  mentioned  sums  have  been  provided  for,  I  give  and 
bequeath  to  my  three  sons  B.  C,  Irwin  and  Eoy  Busby, 
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however,  upon  the  following  conditions  and  terms,  that  is  to 
say,  that  the  business  as  now  carried  on  under  the  firm  name 
of  Busby  &  Son  as  dealers  in  lumber,  etc,  shall  be  continued 
by  the  formation  of  a  stock  company  .  .  .  the  capital 
stock  to  be  not  less  than  fifteen  thousand  dollars,  said  sum 
to  be  made  up  in  this  manner,  the  five  thousand  dollars  di- 
rected to  be  invested  or  held  in  trust  for  my  said  wife  as 
named  in  the  third  paragraph  of  this  my  will,  shall  be  in- 
vested for  her  share  or  use,  and  she  is  to  be  the  owner  to  that 
extent;  the  remaining  ten  thousand  dollars  to  be  taken  out 
of  the  respective  shares  of  my  three  sons  above  named,"etc. 
In  the  eleventh  paragraph  it  is  provided  that  the  profits  and 
losses  of  the  stock  company  shall  be  received  or  borne,  as  the 
case  may  be,  in  proportion  to  the  amount  invested ;  "  that  is 
by  my  said  wife  on  her  five  thousand  dollars  investment,  and 
my  said  sons  on  their  investment/'  In  a  codicil  executed  in 
the  year  1889  it  is  recited  by  the  testator  that,  having  sold 
out  his  lumber  interests,  "  I  desire  to  make  a  change  in  my 
will  in  the  following  manner:  (1)  My  wish  and  desire  is,  and 
I  hereby  direct,  that  the  interests  and  shares  as  by  me  ex- 
pressed heretofore  shall  be  the  same  in  dollars  and  cents 
except  now  that  the  Knowlton  farm  I  give  to  my  sons  Irwin 
and  Koy'Busby  to  be  charged  to  them  at  the  rate  of  forty 
dollars  per  acre;  2.  That  the  said  five  thousand  dollars  I 
heretofore  gave  to  my  wife,  shall  remain  on  the  said  Knowl-. 
ton  farm  as  a  lien  in  her  favor,  to  draw  interest  at  six  per 
cent,  that  is  to  say,  that  this  sum  is  set  apart  to  her,  of  which 
she  takes  and  to  have  the  use  and  income  therefrom  only  as 
long  as  she  remains  my  widow,''  etc.  In  a  further  codicil 
executed  in  1895  the  provisions  of  the  original  will  having 
relation  to  the  formation  of  a  stock  company  are  revoked, 
and  there  are  some  changes  made  in  the  specific  devises  other 
than  those  made  to  his  wife. 

In  her  petition  plaintiff,  who  has  remained  the  widow  of 
the  testator,  George  Busby,  sets  forth  that  a  controversy  has 
arisen  between  herself  and  the  defendants  concerning  their 
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respective  rights  under  the  will,  and  particularly  as  to  the 
nature  and  extent  of  the  interests  granted  to  her  by  the  first 
and  third  paragraphs  of  that  instrument ;  and  it  is  her  con- 
tention that,  in  virtue  of  the  first  paragraph,  she  became  the 
owner  of  the  homestead  property  in  fee,  and  in  virtue  of  the 
third  paragraph  that  the  sum  of  $5,000  set  apart  and  secured 
by  lien  on  the  Knowlton  farm  became  her  property  in  absolute 
right  The  defendants  in  answer  deny  that  plaintiff  has 
more  than  a  life  estate,  and  allege  that  this  is  conditioned 
upon  her  remaining  the  widow  of  the  testator.  It  is 
then  alleged  as  a  further  and  special  defense  that,  after 
the  probate  of  the  will,  all  parties  interested  in  the  es- 
tate construed  and  understood  the  terms  of  the  will  to 
give  to  plaintiff  a  life  estate  only,  and  during  the  time 
of  sucb  understanding  the  defendants  B.  C.  Busby  and  Eoy 
Busby  purchased  of  the  defendant  Irwin  Busby  his  entire 
interest  in  said  estate,  including  the  remainder  interest  in  the 
homestead  property  and  the  legacy  of  $5,000,  "  all  of  which 
was  based  on  the  fact  that  plaintiff  had  only  such  life  estate, 
and  she  acquiesced  in  the  same,  and  the  rights  of  the  said  de- 
fendants B.  C.  and  Roy  Busby  then  became  vested  and  fixed, 
and  plaintiff  became  estopped,''  etc.  On  motion  of  plaintiff, 
the  special  defense  so  pleaded  was  stricken  out  as  incom- 
petent and  iiomaterial.  The  case  was  then  submitted  to  the 
court  upon  the  will  and  the  record  of  the  probate  thereof. 
The  decree  entered  adjudged  plaintiff  to  be  the  owner  of  the 
homestead  in  fee,  subject  only  to  the  condition  that  she  re- 
main unmarried,  and  the  bequest  of  the  third  paragraph  was 
adjudged  to  be  of  an  equitable  ownership,  subject  to  the  same 
conditions  as  to  remarriage,  and  to  the  further  condition 
that  the  money  should  be  held  in  trust,  the  income 
thereof  only  to  be  paid  over  to  plaintiff  during  life,  but  on 
her  death  the  trust  fund  to  go  to  her  heirs  or  legatees. 

I.  Giving  attention  to  b^n  with  to  the  devise  of  the 
homestead,  we  entertain  no  doubt  of  the  correctness  of  the 
conclusion  expressed  in  the  decree.     We  are  accustomed  to 
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say  that  in  giving  construction  to  a  will,  the  intention  of  the 
1.  Wills:  €8tatc     ^estator,   as   discloscd  by  the   language   em- 
deviscd.  ployed  in  framing  the  instrument,  must  be  ac- 

cepted as  the  polar  star.  Beading  the  first  paragraph  of  the 
will  by  itself,  no  one  can  doubt  but  that  an  estate  in  fee  is 
devised.  There  are  no  words  of  qualification.  Passing  on 
to  the  fourth  paragraph,  it  will  be  observed  that  the  only  con- 
dition or  qualification  to  which  the  devise  is  made  subject  is 
that  the  devisee  shall  remain  the  widow  of  the  testator.  And 
there  is  no  gift  over  to  take  effect  upon  her  death.  It  is  only, 
"  in  case  of  her  remarriage,  said  property  is  to  revert  to  my 
children.^'  This  being  the  only  condition  imposed  upon  the 
title,  it  does  not  remain  for  the  courts  to  go  beyond  and  im-.. 
pose  further  conditions.  So,  also,  to  hold  that  less  than  an 
absolute  title  was  intended  to  be  devised  would  be  to  attribute 
to  the  testator  an  intention  looking  to  intestacy  on  the  hap- 
pening of  his  death  as  far  as  such  property  was  concerned. 
This  is  true  because  under  the  fourth  paragraph  the  gift  over 
was  intended  to  have  force  only  in  case  of  remarriage.  And 
under  the  ninth  paragraph  the  devise  to  his  three  sons,  the 
defendants  in  this  case,  is  only  of  the  property  remaining 
after  the  specific  devises  —  including  those  to  the  widow  — 
shall  have  been  carved  out  of  the  estate.  The  voice  of  au- 
thority is  against  the  presumption  of  partial  intestacy  by 
intention ;  and  where  possible  such  construction  will  be  given 
a  will  presented  as  to  work  disposition  of  the  entire  estate. 
The  cases  in  which  the  rule  is  announced  are  generously  col- 
lected in  30  Am.  &  Eng.  Ency.  (2d  Ed.)  668.  Now,  it  is 
well  settled  in  the  authorities  that  a  devise  by  a  testator  to  his 
widow,  conditioned  only  against  remarriage,  carries  title  — 
in  fee  if  real  estate,  and  absolute  if  personal  property  — 
which  is  descendible  to  her  heirs  on  her  death,  the  condition 
having  been  faithfully  observed.  Becker  v.  Becker,  206  111. 
63  (69  K  E.  49) ;  Redding  v.  Rice,  171  Pa.  301  (33  Atl. 
330) ;  Squier  v.  Harvey,  16  E.  I.  226  (14  Atl.  862) ;  1  Tln- 
derhill  on  Wills,  sections  506-507. 
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II.  The  bequest  to  the  widow,  as  provided  for  in  the 
third  paragraph  of  the  will,  is  also  without  limitation  or  con- 
dition expressed,  save  the  condition  against  remarriage  found 

2  Same- trust  ^^  ^^^  Succeeding  paragraph.  It  will  be  ob- 
fund.  served  that  the  bequest  is  of  the  fund  directed 

to  be  placed  in  trust,  although  no  more  is  to  be  paid  over  to 
the  widow  than  the  income  to  be  derived  therefrom.  And 
the  evident  purpose  was  to  tie  up  the  fund,  so  that,  on  breach 
of  the  condition,  it  would  be  available  for  use  in  satisfaction 
of  the  gift  over  to  the  sons.  But,  subject  to  the  condition  of 
remarriage,  the  gift  must  be  taken  as  absolute  within  the 
intention  of  the  testator.  We  should  be  required  to  so  hold, 
even  though  the  bequest  in  form  of  words  was  only  of  the  use 
or  income  of  the  fund.  "  The  bequest  of  the  interest,  income, 
or  produce  of  a  fund  to  one  .  .  .  without  limit  as  to 
continuance  or  time  is  a  bequest  of  the  corpus  of  the  fund 
itself ;  and  this  effect  will  be  given  by  construction,  whether 
the  gift  be  made  directly  to  the  legatee  or  through  a  trustee's 
intervention.  This  holds  especially  true  where  the  will 
makes  no  gift  over,  for  a  partial  intestacy  should  not  be 
presumed.''     Schouler  on  Wills,  section  507. 

III.  Counsel  for  appellants  seem  to  think,  however, 
that  the  character  of  the  bequest  as  evidenced  by  the  third 
paragraph  of  the  will  became  changed  into  a  mere  life  inter- 

3  Same-  codicil'  ®^*  ^^  virtuc  of  the  codicils  subsequently  exe- 
donef's?n-  cutcd.  In  our  view  this  contention  is  without 
tcrcst  force.     In  the  codicil  executed  in  1889  it  is 

expressly  declared  in  the  first  paragraph  that  the  instrument 
shall  not  be  given  force  to  work  a  change  in  the  interests  or 
shares  provided  for  in  the  original  will,  while  the  second 
paragraph  goes  no  farther  than  to  direct  in  what  manner  the 
trust  fund  shall  be  secured,  and  the  codicil  executed  in  1895 
does  not  in  terms  or  by  implication  express  an  intention  to 
change  the  bequest  in  favor  of  the  widow  as  contained  in  the 
original  will.  The  words  of  revocation  have  relation  only  to 
the  provisions  of  the  original  will  respecting  the  manner  and 
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form  of  the  conduct  of  the  business  established  by  the  testator, 
and  which  business  at  the  time  of  the  execution  of  the  codicil 
had  been  abandoned. 

IV.  It  is  insisted  that  the  striking  out  from  the  answer 
the  special  defense  set  up  was  error.  Our  conclusion  is  to 
the  contrary.  Taken  at  the  best,  the  allegation  goes  no 
4  EsTopp  farther  than  to  assert  that  upon  first  reading 

of  the  will  both  plaintiff  and  defendants  took 
the  view  that  thereby  a  life  interest  or  estate  only  was  devised 
to  plaintiff,  that,  acting  upon  such  understanding,  the  de- 
fendants B.  C.  and  Koy  Busby  made  purchase  of  the  inter- 
ests of  their  brother.  There  is  no  allegation  that  the  under- 
standing of  defendants  was  induced  by  anything  said  or  done 
by  plaintiff.  It  is  not  alleged  upon  what  defendants  relied  or 
were  induced  in  making  their  purchase ;  and  it  is  not  alleged 
that  plaintiff  had  knowledge  that  any  such  purchase  was  in 
contemplation  or  had  been  made.  In  short,  the  parties  were 
simply  mistaken  —  mutually  and  innocently  —  as  to  their 
legal  rights  under  the  will.  Out  of  this  it  was  clearly  not 
possible  for  an  estoppel  to  arise.  16  Cyc.  733,  and  cases  in 
note. 

But  counsel  further  insist  that  the  ruling  upon  the  mo- 
tion was  error  for  that  no  sufficient  ground  was  assigned. 
Addressing  ourselves  to  the  argument  as  made,  it  was  com- 
6  Same-  plead-      P^te^^t,   of  courso,    for   defendants   to  plead 
ings.  matter  in  estoppel.     But  the  trouble  is  that 

no  matter  out  of  which  an  estoppel  could  arise  was  pleaded. 
The  matter  as  pleaded  was  therefore  improperly  brought  into 
the  record,  and,  being  in,  was  subject  to  be  stricken  on  mo- 
tion. As  we  view  the  situation,  it  was  enough  to  characterize 
the  matter  pleaded  as  immaterial  to  any  right  of  the  parties. 
But,  in  any  event,  it  does  not  remain  for  defendants  to  wage 
a  querulous  assault  upon  the  particular  grounds  assigned.  If 
matter  existed  upon  which  they  might  rely  as  constituting  an 
estoppel,  they  should  have  taken  leave  to  amend,  but  this  they 
did  not  see  fit  to  do.     Quite  different  might  be  the  situation 
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hud  the  pleading  stated  matter  constituting  in  law  a  de- 
fense, but  imperfect  as  to  form  or  manner  of  statement,  or 
without  sufficient  fulness  to  enable  plaintiff  to  reply  thereto. 
What  we  have  said  foregoing  disposes  of  the  case,  and  it 
follows  therefrom  that  the  decree  appealed  from  should  be, 
and  it  is,  affirmed. 


1 1^  5^  Mary  Kilmartin  v.  Chicago,  B.  &  Q.  Ey.  Co.,  Appellant. 

Personal  injury:    release  from  liability.    A  release  from  liability 

1  for  personal  injury  is  conclusive   unless  it  is  shown  to  have- 
been  procured  by  fraud. 

Same:    fraudulent    statements.     Ordinarily    a    physician's    state- 

2  ment  that  a  personal  injury  will  be  cured  within  a  certain  time 
is  so  much  a  matter  of  opinion  that  a  fraudulent  purpose  in 
making  tlie  statement  cannot  be  predicated  on  the  mere  fact 
that  recovery  does  not  result  as  soon  as  anticipated.  In  the 
instant  case  the  statements  of  a  railway  physician  are  held 
insufficient  to  cons^titute  a  fraudulent  inducement  to  a  settle- 
ment and  release  of  the  company  from  liability. 

Same.    The  settlement  of  a  railway  claim  agent  with  an  injured 

3  party  before  he  has  had  time  to  realize  what  he  has  suffered,  or 
is  liable  to  suffer,  may  be  looked  upon  with  suspicion;  but 
in  the  instant  case  no  evidence  of  fraud  or  imposition  is  shown. 

Same.    A  woman  of  mature  years  and  in  full  possession  of  all  her 

4  mental  faculties  is  competent  to  settle  and  release  a  claim  for 
personal  injury;  and  where  neither  want  of  capacity  nor  fraud 
is  shown  in  the  settlement  the  question  of  its  validity  is  not 
for  the  jury. 

Appeal  from  Dubuque  District  Court, —  Hon.  M.  C.  Mat- 
thews, Judge. 

Thubsday,  January  16,  1908. 

Action  to  recover  damages  for  injuries  received  by 
plaintiff  while  being  transported  as  a  passenger  by  the  de- 
fendant railroad.  Verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. —  Reversed. 
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Woodward  &  Lees,  J,  W,  Kintzinger,  and  Longueville 
&  Longueville,  for  appellant. 

Henry  Michel  and  William  Graham,  for  appellee. 

McClain,  J. —  Plaintiff^  while  riding  as  a  passenger  in 
a  car  of  defendant,  had  her  legs  scalded  below  the  knees,  by 
steam  from  a  bursting  steam-heating  pipe  beside  the  seat  oc- 
cupied by  her,  and  thus  suffered  the  injuries  for  which  she 
seeks  to  recover  damages.  No  complaint  is  made  as  to  the  suffi- 
ciency of  the  evidence,  nor  the  correctness  of  the  instructions 
under  which  the  jury  found  negligence  on  the  part  of  the  de- 
fendant resulting  in  plaintiff's  injuries;  but  defendant 
pleaded  a  settlement,  which  the  plaintiff  sought  to  impeach 
by  allegation  and  proof  that  such  settlement  was  procured  by 
false  and  fraudulent  representations  misleading  and  deceiv- 
ing plaintiff  with  reference  to  the  extent  of  her  injuries  with 
the  purpose  and  design  of  inducing  her  to  receive  a  less 
amount  by  way  of  compensation  than  that  to  which  she  was 
reasonably  entitled  under  the  circumstances.  The  sole  ques- 
tion for  determination,  although  presented  in  various  ways,  is 
whether  there  was  sufficient  evidence  to  support  a  finding  by 
the  jury  that  the  settlement  was  procured  by  false  and  fraudu- 
lent representations  on  the  part  of  the  employes  of  defendant. 

The  settlement  was  evidenced  by  a  writing,  signed  by 
plaintiff  after  being  read  over  to  her,  in  which  it  is  recited 
that  in  consideration  of  the  payment  of  $50,  the  receipt  of 
which  is  acknowledged,  the  defendant  was  released  and  for- 
ever discharged  "  of  and  from  all  debts,  suits,  causes  of  action, 
claims,  and  demands,  whatsoever  either  at  law  or  in  equity, 
which  I  [plaintiff]  now  have,  or  to  which  I  may  hereafter 
become  entitled,  on  account  of  the  circumstances  above  set 
out  [personal  injuries  sustained  by  reason  of  the  bursting 
of  the  steam  pipe  above  sufficiently  recited],  including  dam- 
ages not  yet  ascertained  or  developed,  if  any  there  shall  be, 
as  well  as  those  now  known." 

Vol.  137  Ia.— 5 
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The  circumstances  attending  the  execution  of  this  in- 
strument of  release,  as  the  evidence  for  plaintiff  tended  to 
show  them  to  have  been,  were  briefly  as  follows :  The  injury 
to  plaintiff  was  received  while  she  was  a  passenger  on  de- 
fendant's train  between  Beardstown  and  Monmouth,  111.,  her 
destination  being  Dubuque,  in  this  State.  At  Monmouth 
plaintiff  left  the  train,  and  was  met  in  the  station  by  a  physi- 
cian, summoned  by  the  defendant's  agent,  who  had  been  ad- 
vised by  the  conductor  of  the  accident  to  plaintiff.  By  the 
direction  of  the  agent,  on  plaintiff's  request,  she  was  taken  to 
a  hotel  where  the  physician  dressed  her  wounds  and  gave  her 
some  medicine.  This  was  on  the  afternoon  of  the  6th  of 
October.  The  same  physician  visited  plaintiff  the  next  day 
in  the  forenoon,  again  dressing  the  wounds,  and  was  consulted 
as  to  whether  she  could  proceed  forthwith  to  her  destination. 
He  advised  her  that  while  it  would  be  better  for  her  to  wait 
another  day,  still,  in  view  of  her  desire  to  reach  home  and 
allay  the  anxiety  of  her  relatives,  she  might  proceed  with 
safety.  In  response  to  questions  asked  by  her,  the  physician 
said  that  it  would  take  the  wounds  ten  days  to  heal,  and  that 
she  was  suffering  more  from  shock  than  from  the  bums,  which 
he  said  were  superficial.  In  the  afternoon  plaintiff  was 
visited  by  the  claim  agent  of  defendant,  who  had  been  ad- 
vised by  telegram  the  preceding  day  as  to  the  accident,  and 
had  come  promptly  to  Monmouth  by  train.  This  agent  was 
accompanied  by  the  local  agent  of  the  defendant.  After  two 
interviews,  in  which  the  extent  of  plaintiff's  injuries  was  dis- 
cussed, and  the  opinion  was  expressed  by  the  claim  agent  that 
the  bums  were  superficial  and  would  be  healed  in  ten  days  the 
claim  agent  induced  the  plaintiff  to  settle  for  $50,  and  sign 
the  written  release  on  the  receipt  of  that  amount,  which  was 
paid,  telling-  her  at  the  same  time  he  was  only  authorized  to 
pay  her  $40,  but  that  he  would  give  her  the  remaining  $10 
out  of  his  own  pocket. 

The  false  and  fraudulent  representations  relied  upon  to 
defeat  this  settlement  were  the  false  statements  of  the  physi- 
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cian  and  the  claim  agent  that  the  bums  were  superficial  and 
would  heal  in  ten  days;  whereas,  in  fact,  they  were  more 
serious  than  as  represented,  and  did  not  heal  for  more  than 
two  months  and  left  permanent  scars,  which  continued  to  be 
more  or  less  troublesome  to  plaintiff  imtil  the  trial  of  the 
case,  which  was  about  eighteen  months  after  the  injury.  The 
circumstances  under  which  the  settlement  was  made,  plain- 
tiff still  being  nervous  and  excited  as  a  result  of  the  injury, 
and  without  other  advice  than  that  of  her  niece  who  was  about 
eighteen  years  of  age,  and  the  further  fact  that  plaintiff,  a 
farmer's  wife  without  much  experience  in  traveling  by  rail- 
road, was  incompetent  to  transact  such  business  and  incapable 
of  appreciating  her  own  rights,  and,  in  general,  the  in- 
adequacy of  the  compensation  paid,  are  insisted  upon  also 
as  reasons  why  the  settlement  should  not  be  allowed  to  stand. 
No  complaint  is  made  of  the  instructions,  so  far  as  the  jury 
was  advised,  that  the  settlement  and  release  constituted  a 
complete  defense,  unless  obtained  by  fraud,  deceit,  and  mis- 
representation of  the  agent  or  the  physician,  and  that  the 
buxden  was  on  the  plaintiff  to  show  such  fraud,  deceit,  and 
misrepresentation.  As  no  conspiracy  to  defraud  the  plain- 
tiff is  alleged  or  shown,  we  may  properly  consider  separately 
the  different  facts  and  circumstances  relied  upon  in  deter- 
mining whether  there  were  false  and  fraudulent  representa- 
tions, and  whether  the  plaintiff  was  so  far  incapacitated  from 
or  incapable  of  understanding  the  nature  and  consequences  of 
the  settlement  as  that  she  should  be  relieved  from  the  binding 
effect  thereof. 

There  is  no  contention  on  the  'part  of  plaintiff  that  she 
did  not  understand  the  nature  and  effect  of  the  instrument 
of  settlement  and  release  which  she  signed,  and  in  considera- 
tion of  which  the  full  amount  therein  was  paid 

1.    PSSSONALIN-  r^        t  •  i  .  , 

ju«y:  release     to  her.     Such  a  WTittcu  release  is  conclusive, 

from  liability.  ^  ^ 

unless  impeached  by  proof  that  it  was  pro- 
cured by  false  and.  fraudulent  representations  on  which  the 
party  relied  in  making  such  settlement.     Wallace  v.  Chicago, 
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St.  P.,  M.  &  0.  B.  Co.,  67  Iowa,  547 ;  Johnson  v.  Chicago, 
R.I&P.  R.  Co.,  107  Iowa,  1 ;  Chicago  City  B.  Co.,  v.  Uhter, 
212  HI.  174,  (72  K  E.  195.)  The.  burden  of  proof  is  on 
the  party  seeking  to  impeach  the  settlement.  Johnson  v. 
Berdo,  131  Iowa,  524;  Bowe  v.  Orand  Trunk  B.  Co.,  16 
Upper  Can.  Com.  PL  500. 

The  only  fraudulent  representation  which  plaintiff  relies 

upon  is  that  of  the  physician  called  to  attend  her  and  of  the 

claim  agent  with  whom  the  settlement  was  made  that  her  in- 

iuries  were  superficial,  and  that  she  would 

2.  Same:  fraud-        ^l   „  i  ^  .  ^  i 

uicnt  state-  fully  rccovcr  therefrom  m  ten  days ;  whereas, 
in  fact,  she  suffered  therefrom  for  more  than 
two  months,  and  still  had  trouble  from  the  resulting  scars  at 
the  time  of  the  trial.  It  seems  that  in  general  representations 
as  to  how  soon  the  injuries  will  be  cured  are  so  much  a 
matter  of  opinion  that  a  statement  with  reference  thereto  is 
not  shown  to  be  fraudulent  by  the  mere  fact  that  recovery 
does  not  result  so  soon  as  anticipated.  Homuth  v.  Metro- 
polian Street  B.  Co.,  129  Mo.  629  (31  S.  W.  903)  ;  Doty  v. 
Chicago,  St.  P.  &  K.  C.  B.  Co.,  49  Minn.  499  (52  N.  W. 
135).  If  the  statement  to  induce  the  settlement  is  that  the 
injuries  are  trivial  and  temporary,  and  such  representation  is 
fraudulent,  the  settlement  may  be  disregarded.  Hirschfield 
V.  London,  B.  &  S.  C.  B.  Co.,  2  Q.  B.  D.  1.  And  we  may 
concede  for  the  purposes  of  this  case,  at  least,  that  the  physi- 
cian called  by  the  station  agent  to  treat  the  plaintiff  at  Mon- 
mouth was  defendant's  representative  in  such  sense  that  any 
false  or  fraudulent  representations  made  by  him  to  plaintiff 
as  to  the  nature  of  her  injuries  were  the  false  and  fraudulent 
representations  of  the  defendant.  The  difficulty  is  that  the 
statements  of  the  physician  and  of  the  defendant's  claim 
agent  are  not  shown  to  have  been  either  false  or  fraudulent. 
There  is  not  the  slightest  indication  in  the  evidence  that 
what  the  physician  said  to  plaintiff  was  with  a  fraudulent 
purpose  of  enabling  the  claim  agent  to  subsequently  effect  a 
settlement  on  the  false  assumption  that  the  plaintiff's  bums 
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would  be  cured  in  ten  days.  It  appears  from  plaintiffs 
own  testimony  that  the  conversation  related  to  the  question 
whether  plaintiff  could  safely  proceed  at  once  on  her  journey, 
and  that  the  physician,  although  advising  another  day's  de- 
lay, assured  her  that  as  she  was  withoiit  fever  or  other  indi- 
cation of  serious  consequences  she  might  in  his  judgment 
safely  proceed  at  once,  this  assurance  being  coupled  with  a 
direction  that  she  procure  further  medical  treatment  on 
reaching  Dubuque.  The  fact  that  plaintiff  did  not  recover 
within  ten  days,  the  time  suggested  by  the  physician,  is  ex- 
plained quite  as  satisfactorily  by  the  proof  of  plaintiff's  sub- 
sequent conduct  as  on  the  theory  that  the  statement  was 
intentionally  false.  After  the  settlement  she  left  Monmouth 
late  at  night,  reached  Dubuque  the  next  morning  at  two 
o'clock,  waited  in  the  station  until  seven  or  eight  o'clock, 
then  went  to  the  house  of  a  friend,  where  she  spent  the  day 
in  bed,  and  on  the  evening  of  that  day  drove  about  twenty 
miles  into  the  country  in  an  open  rig,  spending  the  balance 
of  the  night  with  a  neighbor,  and  arriving  at  her  own  home 
on  the  evening  of  the  day  following.  She  procured  no  med- 
ical advice  or  assistance  at  Dubuque,  for  the  reason,  as  she 
says,  that  she  thought  if  her  injuries  would  be  healed  in  ten 
days  she  did  not  need  the  services  of  a  physician.  After 
reaching  home  she  treated  her  injuries  with  liniment  until 
some  time  in  November,  when  she  called  a  physician,  who 
found  suppuration  of  the  wounds,  and  treated  her  therefor 
until  in  December,  when  the  wounds  had  healed,  leaving  a 
scar,  which  her  physician  testifies  was  little  more  than  super- 
ficial, and  showed  no  traces  of  any  continuing  diseased  con- 
dition. There  is  no  indication  in  plaintiff's  evidence  that 
her  wounds  would  not  have  been  completely  healed  within 
ten  days  had  they  been  properly  treated.  The  mere  fact 
therefore  that  plaintiffs  injuries  were  not  in  fact  healed 
within  ten  days  does  not  tend  to  show  that  the  statement  of 
the  physician  that  he  thought  they  would  probably  be  healed 
within  that  time,  coupled  with  the  injunction  to  have  them 
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again  treated  by  a  physician  on  reaching  Dubuque,  was  false 
and  fraudulent,  nor  that  the  settlement  made  by  the  claim 
agent  on  the  assimiption  that  they  were  temporary  in  char- 
acter was  procured  by  fraud. 

It  may  be  suspected  that  the  statement  of  the  claim 
agent  that  he  was  limited  in  his  offer  of  settlement  with  the 
defendant  to  $40,  and  that  he  would  pay  the  remaining  $10 
out  of  his  own  pocket,  was  a  subterfuge  to  in- 
duce a  settlement  for  a  small  sum;  but  there 
is  no  evidence  of  this  fact,  nor  does  plaintiff  claim  in  her 
testimony  that  this  statement  had  the  slightest  effect  upon 
her  by  way  of  inducing  her  to  enter  into  this  settlement.  She 
testifies  to  statements  made  to  the  claim  agent  at  the  time  of 
the  settlement  indicating  her  belief  that  he  and  all  other 
parties  concerned  were  robbers,  and  "  very  small "  in  the 
matter  of  the  allowance,  but  wholly  fails  to  indicate  that  her 
consent  to  the  settlement  with  the  claim  agent  was  induced 
by  his  offer  to  pay  $10  out  of  his  own  pocket.  The  inade- 
quacy of  the  consideration  was  not  such  as  to  raise  any 
presumption  of  fraud.  If  the  wounds  were  superficial,  and 
would  probably  be  healed  in  ten  days  without  any  loss  of 
time  or  considerable  expense  for  medical  treatment,  the  com- 
pensation accepted  might  well  have  been  regarded  as  reason- 
ably adequate.  There  is  no  evidence  whatever  that  plaintiff 
was  not  at  the  time  of  the  settlement  in  such  mental  condition 
as  to  be  capable  of  entering  into  a  valid  contract.  She  had 
been  nervous  and  excited  after  the  injury,  but  she  had  had 
a  good  night's  rest,  according  to  her  own  testimony  and  that 
of  her  niece,  she  had  not  been  given  any  medicine  during  the 
forenoon  of  the  day  of  the  settlement,  and  could  not  therefore 
have  been  suffering  from  any  stupefaction  as  the  result  of 
any  medicine,  and  her  account  of  her  long  conversation  on 
the  subject,  with  an  interval  for  reflection  after  the  claim 
agent  called  upon  her,  dispels  any  thought  of  undue  imposi- 
tion. Settlements  made  with  an  injured  party  by  a  claim 
agent  of  a  railroad,  who  is  rushed  to  the  scene,  and  who  deals 
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with  the  injured  person  before  he  has  had  time  to  realize 
what  he  has  suffered,  or  is  likely  to  suffer,  and  without  op- 
portunity for  consultation,  may  well  be  looked  upon  with 
suspicion ;  but  in  this  case  we  think  there  is  no  evidence  of 
fraud  or  imposition. 

The  suggestion  by  the  counsel  for  appellee  as  to  the  in- 
capacity of  a  farmer's  wife,  not  familiar  with  railroad  acci- 
dents, to  settle  a  claim  for  injuries  received  by  her  in  such 
accident,  are  scarcely  entitled  to  serious  con- 
sideration. Persons  of  mature  years,  in  the 
full  possession  of  their  mental  faculties,  are  supposed  to  be 
able  to  enter  into  a  binding  contract  with  reference  to  the 
compensation  which  they  will  accept  for  an  injury  suffered. 
In  this  state,  at  least,  women,  both  married  and  single,  are 
presumed  to  be  able  to  contract  as  fully  and  effectually  as 
other  persons.  In  view  of  the  legislation  which  places  mar- 
ried women  with  reference  to  their  property  rights  on  the 
same  basis  with  other  persons,  it  will  not  do  to  assume  that 
they  are  mentally  incompetent.  We  may  appropriately  cite 
in  this  connection  cases  in  which  women  have  been  held  to 
possess  the  same  constitutional  rights  as  men  with  reference 
to  making  contracts  and  pursuing  employments.  People  v. 
Williams,  61  Misc.  Eep.  383  (100  K  Y.  Supp.  837;  s.  c, 
on  appeal,  116  App.  Div.  379,  101  N.  Y.  Supp.  362); 
Ritchie  v.  People,  155  111.  98  (40  N.  E.  454,  29  L.  E.  A. 
79,  46  Am.  St  Eep.  315) ;  Ex  parte  Leach,  134  Ind.  665 
(34  N.  E.  641,  21  L.  E.  A.  701).  On  the  evidence  offered 
to  show  false  and  fraudulent  representations  and  want  of 
capacity  to  execute  the  instrument  of  release,  it  was  error  to 
submit  to  the  jury  the  issue  whether  the  release  was  binding 
on  the  plaintiff.  Penn  R.  Co.  v.  Shay,  82  Pa.  198. 
The  judgment  of  the  trial  court  is  reversed. 
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D.  D.  Shinnick  v.  City  of  Makshalltown,  Appellant. 

Municipal  corporations:  liability  for  street  obstructions:  Ultra 
vires.  Where  a  police  officer  places  an  obstruction  in  a  public 
street  at  the  direction  of  the  mayor  his  act  is  that  of  the  city, 
and  it  cannot  escape  liability  for  an  injury  to  a  traveler  caused 
thereby,  either  on  the  ground  that  it  is  not  liable  for  the  act 
of  the  officer,  or  that  his  act  was  ultra  vires. 

Appeal  from  Marshall  District  Court. —  Hon.^Obbd  Cas- 
well, Judge. 

Thubsday,  January  16,  1908. 

Suit  to  recover  damages  for  a  personal  injury.  Trial 
and  verdict,  and  judgment  for  the  plaintiff.  The  defendant 
appeals. —  Affirmed. 

B.  L.  Burritt,  for  appellant. 

Anthony  C.  Daly,  for  appellee. 

Shebwin,  J. —  One  of  the  defendant's  police  ofiScers 
was  directed  by  its  mayor  to  place  a  rope  across  one  of  its 
principal  streets  for  the  purpose  of  stopping  travel  at  that 
particular  point.  The  rope  was  stretched  across  the  street 
at  about  four  o'clock  in  the  afternoon,  and  at  about  seven 
o'clock  the  next  morning  the  plaintiff  ran  into  the  same,  and 
was  injured. 

The  appellant's  argument  is  directed  to  the  single  point 
that  it  is  not  liable  for  the  act  of  the  police  officer,  even 
though  he  was  acting  under  the  mayor's  instructions.  The 
appellant  cannot  escape  liability  on  the  ground  alleged,  how- 
ever. The  rope  was  placed  there  by  the  direction  of  the 
mayor,  who  was  the  executive  officer  of  the  city.  If  placed 
there  without  authority,  as  contended  by  appellant,  it  con- 
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stituted  a  nuisance,  and  it  was  the  duty  of  the  defendant  to 
abate  it.  It  became  chargeable  with  notice  of  the  nuisance, 
if  not  responsible  therefor,  when  it  was  erected,  because 
notice  to  its  chief  executive  officer  was  notice  to  it.  Cook  v. 
City  of  Anamosa,  66  Iowa,  427.  Escape  from  liability 
cannot  be  predicated  on  the  plea  of  ultra  vires,  for  the  city 
was  bound  to  keep  its  streets  free  from  nuisances.  Stanley 
V.  Davenport,  54  Iowa,  463 ;  Wheeler  v.  City  of  Ft.  Dodge, 
131  Iowa,  566.  The  appellant  relies  on  Caldwell  v.  City  of 
Boone,  51  Iowa,  687,  and  Waller  v.  City  of  Dubuque,  69 
Iowa,  541,  to  sustain  its  contention  that  no  liability  exists  in 
this  case,  but  these  cases  are  not  controlling.  Neither  one 
relates  to  the  care  of  streets  or  to  nuisances  erected  therein. 
The  judgment  is  affirmed. 


The.  Montrose  Savings  Bank,  Appellant,  v.  PBriEB  J. 

CULUSSEN. 

Negotiable  instruments:    good  faith  purchase:    evidencb.    All  the 

1  facts  and  circumstances  surrounding  the  transfer  of  a  note  are 
competent  on  the  question  of  its  good  faith  purchase,  and  when 
they  are  such  as  to  discredit  the  holder's  claim  of  purchase  in 
due  course  the  question  of  good  faith  is  for  the  jury. 

Instructions:    to  be  construed  as  a  whole.    The  court's  instruc- 

2  tions  must  be  construed  as  a  whole  and  if  they  are  not  mis- 
leading when  so  considered,  and  they  announce  correct  proposi- 
tions of  law,  a  reversal  will  not  be  ordered  because  a  single 
paragraph  deals  with  but  part  of  the  propositions  presented. 

Negotiable  instruments:    Bona  fide  purchaser.    A  bank  by  merely 

3  giving  the  payee  credit  for  the  amount  of  a  note  does  not  be- 
come a  purchaser  for  value,  but  by  the  assumption  of  a  legal 
obligation  to  another  on  the  strength  of  the  deposit  it  becomes 
a  bona  fide  holder. 


Appeal  from  Buena  Vista  District  Court, —  Hon.  A.  D. 
Bailie,  Judge. 
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Thubsday,  Januaby  16,  1908. 

Suit  on  a  promissory  note.  Trial  to  a  jury,  and  ver- 
dict and  judgment  for  the  defendant.  The  plaintiff  appeals. 
—  Reversed. 

Edson  &  Moulton,  for  appellant 

F.  F.  Faville,  for  appellee. 

Shebwin,  J. —  This  suit  is  based  on  an  ordinary  prom- 
issory note  made  payable  to  Lewis  Haas  and  transferred  to 
the  plaintiff  by  assignment.  The  defenses  thereto  are  four- 
fold. It  is  alleged  that  the  note  was  never  legally  delivered 
to  the  payee,  and  because  thereof  that  his  title  to  the  same 
was  defective,  and  that  plaintiff  took  the  note  with  knowledge 
of  such  defect ;  that  the  note  was  without  consideration,  and 
that  it  was  transferred  to  the  plaintiff  fraudulently  and  in 
pursuance  of  a  conspiracy  between  the  payee  and  the  plain- 
tiff. After  all  of  the  evidence  was  in,  the  appellant  moved 
for  a  directed  verdict.  The  motion  was  overruled,  and  this 
ruling  is  now  strenuously  challenged  on  the  ground  that  it 
was  shown  without  conflict  that  the  plaintiff  was  a  holder  in 
due  course  under  the  provisions  of  Code  Supp.  1902,  section 
3060a52. 

This  contention  is  based  on  the  fact  that  the  plaintiff's 

cashier  testified  in  chief  that  the  bank  bought  the  note  in 

due  course  and  for  value.     Such  testimony,  however,  was 

not  conclusive.     On  his  cross-examination  he 

instruments:    testified  to  facts  from  which  the  jury  may 

good  faith  J      */  J 

purchase:  well  havo  fouud  that  such  was  not  the  case. 

evidence. 

While  it  is  the  rule  that  bad  faith  is  not 
proven  by  evidence  of  negligence,  nor  by  evidence  of  circum- 
stances which  would  put  an  ordinarily  prudent  man  on 
inquiry  concerning  the  making  of  the  note  (Lehman  v.  Press, 
106  Iowa,  389),  it  is  also  true  that  it  may  be  proven  by  facts 
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and  circumstances  {Bank  v.  Crosley,  86  Iowa,  633 ;  Haggard 
V.  Petterson,  107  Iowa,  417).  The  facts  and  circumstances 
surrounding  the  transfer  of  the  note  to  the  plaintiff,  as  dis- 
closed by  the  cross-examination  of  its  cashier,  together  with 
the  evidence  touching  the  payee^s  title  thereto,  were  suflScient 
to  take  the  case  to  the  jury  on  the  question  of  a  good-faith 
purchase.  Positive  testimony  that  the  purchase  or  transfer 
was  in  due  course  does  not  necessarily  destroy  the  force  and 
effect  of  facts  and  circumstances  tending  to  show  otherwise. 
There  was  no  question  as  to  the  defendants  execution 
of  the  note,  and  the  only  question  the  trial  court  submitted 
to  the  jury  was  whether  Haas'  title  to  said  note  was  defective. 
The   instructions   on   this   subject   are   com- 

2.  iNsntucTioMs:         ,    .       ,      -  -  .  i  •  ^  i     ii 

to  be  construed  plamcd  of  for  various  reasons,  which  we  shall 

as  a  whole.         *  ^  '  ^ 

now  consider.  In  its  seventh  instruction  the 
court  directed  the  jury,  in  substance,  that  the  plaintiff  could 
not  recover  on  the  note,  unless  it  was  found  that  it  was  a 
bona  fide  holder  or  good-faith  purchaser  thereof  before  due 
for  a  valuable  consideration.  The  instruction  is  assailed  on 
the  ground  that  it  assumed  the  establishment  of  the  defense 
pleaded,  and  directed  a  recovery,  regardless  thereof,  upon  a 
finding  that  the  plaintiff  was  not  a  good-faith  holder.  Taken 
alone,  the  instruction  is  undoubtedly  erroneous.  It  is  the 
rule,  however,  that  the  instructions  shall  be  considered  as  a 
whole;  and  if,  when  so  considered,  they  are  not  misleading, 
and  announce  correct  propositions  of  law,  there  will  not  be  a 
reversal  because  a  single  paragraph  thereof  deals  with  but 
a  part  of  the  propositions  presented.  We  think  the  entire 
charge  fairly  advised  the  jury  that  the  defense  must  be  es- 
tablished in  order  to  defeat  recovery  on  the  note,  and  that 
the  instruction  in  question  was  not  misleading.  The  criti- 
cism of  instruction  eight  is  answered  by  instruction  fifteen 
wherein  the  jury  was  told  that  the  burden  was  upon  the 
defendant  to  prove  a  defective  title  in  Haas.  The  court 
instructed  that,  even  if  Haas  had  a  good  title  to  the  note, 
the  plaintiff  could  not  recover  unless  it  was  found  to  be  a 
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purchaser  in  good  faith,  and  in  this  we  think  there  was  error. 
The  only  defense  was  a  defective  title  in  Haas,  and,  if  that 
failed,  it  matters  not  Avhether  the  plaintiff  was  a  bona  fide 
purchaser  or  not.  Had  the  note  remained  in  the  hands  of 
Haas,  and  had  the  suit  been  brought  by  him,  it  is  clear  that 
a  finding  that  his  title  thereto  was  perfect  would  have  en- 
titled him  to  a  recovery  under  the  issue  made  by  the  de- 
fendant, and,  if  this  is  true,  it  must  follow  that  the  plaintiff 
occupies  the  same  position. 

The  evidence  showed  that  the  amount  of  the  note  was 
placed  to  the  credit  of  Haas  in  the  appellant  bank,  and  that 
soon  thereafter,  and  on  the  strength  of  the  credit  the  bank 
8  Nbgotiablb  obligated  itself  to  honor  a  check  drawn  on 
ITf^ndJ'''^''  Haas  for  $1,000.  Notwithstanding  this  last 
purchaser.  transaction,  it  is  claimed  by  the  appellee  that 
appellant  paid  nothing  for  the  note  until  after  it  had  notice 
of  its  infirmities.  The  giving  of  credit  alone  would  create 
the  relation  of  debtor  and  creditor  between  the  bank  and 
Haas,  and  nothing  more,  and  the  bank  would  not  thereby 
become  a  bona  fide  holder  within  the  meaning  of  the  law. 
City  Deposit  Bank  v.  Green,  130  Iowa,  384.  But  if  it  was 
true  that  the  bank  had  assumed  a  legal  obligation  to  another 
on  the  faith  of  the  deposit  or  credit,  it  became  thereby  a  pur- 
chaser for  value.  Leach  v.  Hill,  106  Iowa,  171.  The  court 
was  therefore  in  error  in  failing  to  so  instruct. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 


A.  G.  HowAED  AND  Mrs.  M.  P.  Bkayton,  Appellants,  v. 
"^  John  Kelly  and  August  C.  Doehler,  Appellees. 

Execution  sales:    redemption.     Strict  redemption  from  an  execu- 

1    tion  sale  can  only  be  made  as  provided  by  statute,  that  is  by 

paying  the  amount  to  the  clerk  and  filing  a  sworn  statement 

of  the  nature  and  amount  of  the  redemption  lienholder's  claim; 

so  that  mere  payment  of  the  amount  necessary  to  redeem  by 
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the  lienholder  to  the  attorney  of  the  purchaser  at  the  execution 
sale  is  not  a  statutory  redemption. 

Same:  assignment  of  certificate  of  sale:  authority  of  attorney. 
2  The  attorney  for  one  who  has,  through  judgment  and  execution 
sale,  acquired  for  his  client  a  sheriff's  certificate  to  the  prop- 
erty has  no  implied  authority  to  accept  the  amount  represented 
thereby  from  a  lienholder,  when  the  certificate  is  in  the  hands 
of  his  client,  and  bind  his  client  to  a  transfer  of  the  certicate: 
in  order  to  defeat  the  efficacy  of  the  certificate  in  the  hands  of 
the  purchaser  there  must  be  either  a  statutory  redemption,  or 
a  binding  agreement  to  transfer  the  same. 

Appeal  from  Allamakee  District  Court. —  Hon.  A.  N.  Hob- 
son,  Judge. 

Thursday,   Januaby   16,   1908. 

Suit  in  equity  to  quiet  plaintiffs'  title  in  and  to  certain 
real  estate,  and  to  have  a  sheriff's  deed  thereon  issued  to 
defendants  declared  void  and  of  no  effect.  The  trial  court 
dismissed  plaintiffs'  petition,  and  they  appeal. —  Affirmed, 

H.  H.  Stilwelly  for  appellants. 

H.  E.  Taylor  and  D.  J.  Murphy,  for  appellees. 

Deemes,  J. —  C.  O.  Howard  at  one  time  owned  the 
property  in  controversy  upon  which  defendant  Kelly  had  a 
mechanic's  lien  for  labor  performed  thereon.  Howard  sold 
the  property  to  Gustave  and  William  Doehler,  taking  a 
mortgage  of  $4,000  thereon  to  secure  that  much  of  the  pur- 
chase price.  The  Doehlers  became  bankrupt,  and  action  is 
now  pending  to  foreclose  the  mortgage.  Kelly  foreclosed 
his  mechanic's  lien,  making  C.  O.  Howard  and  the  Doehlers 
parties  defendant  to  the  action,  and  secured  judgment  and 
decree  in  the  year  1904.  In  August  of  the  year  1904  the 
property  was  sold  at  execution  sale  under  the  foreclosure 
decree,  and  a  certificate  of  purchase  was  issued  to  Kelly,  who 
placed  the  same  for  safe-keeping  in  the  hands  of  his  attor- 
ney, one  J.  P.  Conway,  Esq.     Howard  died  intestate  in 
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September  of  the  year  1904,  and  plaintiffs  are  his  successors 
and  heirs  at  law.  In  April  of  the  year  1905  plaintiffs, 
through  their  attorney  (Stilwell)  paid  to  Conway,  as  Kelly's 
attorney,  the  amount  necessary  to  redeem  the  property,  he 
(Conway)  agreeing  to  have  the  certificate  of  purchase  as- 
signed and  delivered  to  Stilwell.  Conway  notified  Kelly 
of  the  receipt  of  the  money,  and  asked  him  for  an  assignment 
of  the  certificate  that  he  might  comply  with  his  agreement, 
but  Kelly  refused  to  accept  the  money  and  to  assign  the  cer- 
tificate. No  further  attempt  at  redemiption  was  made,  and 
Kelly  assigned  his  certificate  to  defendant  Doehler,  who  in 
due  season  obtained  a  sheriff's  deed  to  the  property,  and  it  is 
this  deed  which  plaintiffs  seek  to  have  set  aside.  The  record 
presents  but  two  questions  for  our  consideration :  First,  did 
the  payment  of  the  money  to  Conway  operate  as  a  statutory 
redemption  from  the  sale?  and,  second,  did  the  transaction 
amount  to  a  payment  of  the  amoimt  due  Kelly  as  repre- 
sented by  the  certificate  of  sale  ? 

It  is  elementary  that  strict  redemption  may  be  made 
only  as  prescribed  by  statute.  Logan  v.  McKinley,  70  Neb. 
406  (101  N.  W.  992).  By  section  4056  of  the  Code  it  is 
provided  that  redemption  by  a  lienholder  shall 
s^wTrc-''  be  by  paying  into  the  clerk's  ofiSce  the  amount 
*"**  °°'  necessary  to  effect  the  same,  and  filing  an  af- 

fidavit stating  the  nature  of  his  lien  and  the  amount  due 
thereon.  It  will  be  observed  that  Howard  was  simply  a 
lienholder  at  the  time  the  foreclosure  decree  was  entered 
and  the  sale  had,  and  that  the  Doehlers  were  the  then  owners 
of  the  property.  Stilwell  did  not  follow  this  statute  in  his 
attempt  to  redeem,  but  paid  the  money  to  Kelly's  attorney  in 
the  foreclosure  proceeding,  and  no  affidavit  was  filed  for  or 
on  behalf  of  Howard  as  the  statute  requires.  Manifestly 
there  was  no  statutory  redemption.  Jack  v.  Cold,  114  Iowa, 
349. 

There  being  no  statutory  redemption,  it  is  clear  that 
defendant  Kelly's  rights  are  not  to  be  extinguished,  unless 
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♦what  was  done  amounted  to  a  payment  to  him  of  the  amount 

due  as  represented  by  the  certificate  of  sale. 

mcntofccr-       Couwav  had  no  implied  authority  as  an  at- 

tificate  of  sale:  <•        tt-  ti 

authority  of  tomcy  foT  Kelly  to  sell  and  assign  the  cer- 
tificate of  purchase  to  another.  His  authority, 
if  he  had  any,  was  to  collect  the  amount  due  as  represented 
by  the  certificate.  Section  4058  provides  for  an  assignment 
of  the  certificate  by  the  holder  when  redemption  is  made 
under  the  statute,  but  not  otherwise,  thus  leaving  the  matter 
of  the  transfer  thereof  subject  to  assignment  by  agreement  or 
contract  Having  no  authority  to  make  a  contract  for  the 
sale  of  the  certificate  on  behalf  of  his  client,  Conway's  act 
in  receiving  the  money  is  not  binding  upon  defendants,  un- 
less we  find  implied  authority  upon  his  part  to  accept  the 
same  as  payment  of  the  amount  represented  thereby. 
Doubtless  an  attorney  has  implied  autliority  to  accept  pay- 
ment of  a  judgment  obtained  by  him  for  and  on  behalf  of 
his  client;  but  when  that  judgment  is  satisfied  as  it  was  in 
this  case,  by  a  sale  of  the  property,  and  the  amount  thereof 
is  represented  by  a  new  form  of  lien,  which  is  in  itself  the 
subject  of  contract,  and  which  gives  new  and  added  rights 
and  privileges,  no  implied  authority  exists  in  the  attorney 
procuring  the  judgment  with  reference  thereto.  In  order 
to  defeat  the  certificate,  or  to  destroy  its  efficiency,  the  statute 
with  reference  to  redemption  must  be  followed,  or  it  must  be 
transferred  by  contract  or  agreement  to  another  who  suc- 
ceeds to  the  rights  of  the  original  holder.  The  original 
judgment  becomes  functus  officio,  and  the  holder  thereof  is 
given  new  rights  and  privileges  which  did  not  pertain  either 
to  the  original  claim  or  to  the  judgment  thereon.  Eeduced 
to  its  final  analysis,  the  question  is:  May  the  attorney  for 
one  who  has,  through  judgment  and  execution  sale,  acquired 
a  sheriffs  certificate  of  sale,  accept  in  payment  the  amount 
of  money  represented  thereby,  when  that  certificate  is  in  the 
hands  of  his  client,  who  was  the  purchaser  at  the  execution 
sale? 
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In  the  case  before  us,  while  the  certificate  was  in  the 
hands  of  the  attorney,  it  was  left  with  him  for  safe-keeping, 
and  the  situation  is  no  different  than  it  would  have  been 
had  it  been  in  the  hands  of  the  client.  The  parties  who 
seek  to  take  advantage  of  the  payment  in  the  instant  case 
wefe  not  the  owners  of  the  land,  but  lienholders  who  had  no 
other  rights  in  the  premises  save  to  redeem  from  the  sale. 
This  makes  the  case  much  easier  of  solution  than  if  it  were 
the  owners  of  the  land  who  were  insisting  upon  the  propo- 
sition that  the  transaction  amounted  to  a  payment  of  their 
debt.  A  lienholder  has  no  right  as  against  the  holder  of 
a  certificate  of  sale,  save  as  the  statute  gives  him  the  privi- 
lege of  redeeming ;  and,  in  order  to  secure  this  privilege,  he 
must  follow  the  statute.  This,  of  course,  plaintiffs'  attorney 
was  bound  to  know.  With  this  knowledge  he,  instead  of 
following  the  statute  with  reference  to  redemption,  paid  the 
money  to  the  attorney  for  the  certificate  holder,  who  pro- 
cured the  foreclosure  judgment.  Thq^attomey  had  no  au- 
thority, of  course,  to  assign  the  certificate  or  to  make  a  con- 
tract to  do  so,  and  the  lienholder  had  no  right,  save  as  the 
statute  gave  it,  to  pay  the  amount  represented  by  the  cer- 
tificate of  sale.  A  kindred  question  was  presented  to  the 
Supreme  Court  of  Minnesota,  and  that  court  held  in  Wil- 
liams V.  Grundysen,  53  Minn.  346  (55  N.  W.  557),  that 
after  a  foreclosure  sale  and  the  issuance  of  the  proper  evi- 
dences thereof  the  attorney  in  the  foreclosure  action  had  no 
authority  to  receive  the  money  represented  thereby.  And 
in  Cottrell  v.  Wheeler,  89  Iowa,  754,  we  held  that  an  at- 
torney had  no  implied  authority  to  sell  a  judgment  obtained 
by  him.  None  of  the  cases  cited  by  appellants'  counsel  run 
counter  to  the  views  here  expressed,  save  Erwin  v.  Blake, 
8  Pet  (TJ.  S.)  25  (8  L.  Ed.  852),  and  what  is  there  said 
apparently  to  the  contrary  is  clearly  dictum.  Moreover,  in 
that  case  there  was  no  attempt  at  redemption  by  a  lienholder. 
Appellants'  counsel  argue  that,  as  the  original  judgment  was 
against  Howard,  he  and  his  successors  had  the  right  to  pay 
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it  off,  as  well  as  to  redeem  from  the  sale.  The  fallacy  in 
this  lies  in  assumption  that  the  judgment  was  in  existence 
when  the  money  was  paid  to  Conway.  That  is  not  true  in 
fact.  The  judgment  had  been  satisfied  by  the  sale  of  the 
property  and  Howard's  liability  thereunder  had  become  ex- 
tinguished. The  only  right  he  held  after  the  sale  was  to 
redeem. 

The  decree  of  the  district  court  is  right,   and  it  is 
ajjirmed. 


Calvin  Clabk  v.  The  Johnson  County  Telephone  Com- 
pany, Appellant. 

Master  and  servant:    assumption  of  risk:    instruction.    Where  a 

1  servant  in  an  action  for  injuries  alleges  generally  that  the  risk 
assumed  by  him  was  not  of  such  dangers  as  were  incident  to 
his  employment,  which  is  met  by  a  general  denial,  the  question 
of  assumption  of  risk  is  sufficiently  presented  by  an  instruction 
that  such  risks  are  those  which  as  a  matter  of  law  are  neces- 
sarily incident  to  the  employment,  and  reasonably  incident  to 
a  discharge  of  the  servant's  duties. 

Same.    An  instruction  that  the  burden  is  on  the  employer  to  show 

2  assumption  of  risks  incident  to  the  employment,  and  in  the 
same  connection  that  the  master  must  furnish  a  reasonably 
safe  place  for  the  servant  to  work,  is  held  misleading;  as  tend- 
ing to  confuse  the  distinction  between  an  assumption  of  the 
obvious  risks  of  the  employment  with  the  assumption  of  those 
risks  incurred  by  continuing  the  service  with  knowledge  that 
the  master  had  failed  to  take  proper  precaution  for  the  serv- 
ant's safety. 

Appeal  from  Johnson  District  Court. —  Hon.  O.  A.  Bying- 

TON,  Judge. 

Fbiday,  January  17,  1908. 

Action  to  recover  damages  for  personal  injuries  suf- 
fered by  plaintiff  while  in  the  employ  of  the  defendant  en- 
gaged in  repairing  defendant's  telephone  line.  Verdict  and 
judgment  for  plaintiff.     Defendant  appeals. —  Reversed. 

Vou  137  Ia.— 6 
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Milton  Bemley  and  Clark  &  Byers,  for  appellant. 

Baldwin  &  Fairchild,  for  appellee. 

McClain,  J. —  As  a  result  of  a  sleet  storm  which  oc- 
curred January  19,  1904,  defendant's  lines  of  telephone 
wires  in  Iowa  City  became  heavily  coated  with  ice,  badly 
broken  and  dangerous  as  well  to  the  public  using  the  streets 
as  to  the  employes  of  the  company  in  making  the  necessary  re- 
pairs. Plaintiff,  a  young  man  nineteen  years  of  age,  with 
some  experience  in  constructing  rural  telephone  lines,  but  not 
in  repairing  or  reconstructing  lines  under  the  unusual  con- 
ditions existing,  and  who  had  during  some  months  previous 
been  in  the  employ  of  the  defendant  as  "  trouble  man,"  was 
directed  by  the  superintendent  to  work  as  one  of  a  gang  of 
laborers  under  the  direction  of  one  Leedom  as  foreman  in 
repairing  the  damage  done  to  the  defendant's  lines  by  the 
storm,  and  on  January  21st  he  proceeded  with  other  em- 
ployes under  the  direction  of  Leedom  to  the  comer  of  Bur- 
lington and  Linn  streets,  where  a  "  lead  "  of  wires  running 
south  on  the  west  side  of  Linn  street  was  conducted  to  the 
eastward  along  the  south  side  of  Burlington  street,  extend- 
ing on  the  latter  street  a  distance  of  more  than  a  mile. 
Plaintiff  and  two  other  employes,  under  the  direction  of 
Leedom,  went  up  three  separate  poles  on  Burlington  street 
to  cut  the  wires  on  the  lower  two  cross-arms ;  the  poles  each 
having  four  cross-arms,  each  cross-arm  carrying  twelve  wires. 
A  part  of  this  "  lead  "  of  wires  consisted  of  two  messenger 
wires  and  a  cable  supported  on  one  of  them.  Leedom  di- 
rected these  employes  to  cut  the  wires  one  at  a  time  al- 
ternately on  each  side  of  the  cross-arms,  with  a  view  of 
preventing  a  greater  tension  on  one  side  of  the  pole  than 
on  the  other,  and  assured  plaintiff  that  in  performing  the 
work  in  this  manner  he  would  be  entirely  safe.  The  em- 
ploye who  had  climbed  up  the  one  of  these  three  poles  which 
was    farthest    to    the    west    commenced    cutting   first,    and 
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after  plaintiff  had  cut  a  few  wires  from  his  pole,  it,  with  two 
poles  west  of  it,  broke  off  some  distance  from  the  ground, 
falling  to  the  eastward.  It  seems  that  some  of  the  telephone 
wires  were  already  broken  down  between  the  poles  on  which 
the  employes  were  cutting  wires,  and  the  pole  at  which  the 
"  lead ''  of  wires  was  conducted  last  from  the  west  side  of 
Linn  street,  which  pole,  being  securely  supported  by  guy 
wires,  did  not  fall.  The  evidence  tended  to  show  that  the 
breaking  of  the  poles  on  which  the  employes  were  working 
was  due  to  the  tension  of  the  wires  to  the  eastward  heavily 
loaded  as  they  were  with  ice,  which  caused  the  messenger 
wires  to  break  west  of  the  pole  on  which  plaintiff  was  work- 
ing. The  pole  next  east  of  the  one  on  which  plaintiff 
was  at  work  did  not  break,  but  its  top  was  pulled  over  to 
the  east  The  breaking  of  the  pole  on  which  the  plaintiff 
was  at  work  caused  him  to  be  precipitated  to. the  ground, 
and  by  reason  of  the  fall  he  sustained  severe  injuries  for 
which  he  seeks  to  recover  damages.  Plaintiff  alleged,  and 
his  evidence  tended  to  prove,  that  under  the  conditions  it 
was  dangerous  to  work  upon  the  pole  on  which  he  was  work- 
ing and  under  existing  conditions,  not  by  reason  of  the 
weight  resting  on  each  pole,  but  by  reason  of  the  tension  on 
the  pole  caused  by  the  strain  of  the  wirjes  running  eastward ; 
.and  that  this  danger  was  such  that  in  the  exercise  of  or- 
dinary care  the  foreman  of  the  work  should  have  appre^ 
ciated  it,  and  provided  against  it  by  "lacing"  the  poles 
before  proceeding  to  cut  the  wires.  The  "lacing''  would 
have  consisted  in  attaching  guy  wires  to  the  poles  so  as  to 
prevent  their  being  broken  by  the  strain.  This  "  lacing  " 
would  have  required  the  employes  to  climb  the  poles;  but, 
if  the  operation  had  been  carried  out  before  any  of  the 
wires  had  been  cut,  it  would  have  been  less  dangerous  than 
to  climb  the  poles  and  cut  the  wires  without  such  "  lacing.'' 
It  is  claimed  for  plaintiff  that  he  was  not  aware  of  the  danger 
incident  to  the  cutting  the  wires  from  the  poles  without 
such  additional  supports  being  furnished;  and  that,  there- 
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fore,  he  did  not  assume  the  risk  of  such  employment,  and 
was  not  guilty  of  contributory  negligence.  The  defendant 
specially  alleged  that  plaintiff  knew  the  conditions  of  the 
place  where  and  the  manner  in  which  he  was  performing 
the  service  for  the  defendant  at  the  time  of  his  alleged  in- 
juries, and  that  with  full  knowledge  of  all  the  conditions 
and  the  dangers  incident  to  the  performance  of  the  work, 
he  undertook  the  service,  and  by  continuing  in  the  employ- 
ment and  in  the  performance  of  the  work  with  such  knowl- 
edge on  his  part  he  assumed  all  risk  incident  to  such  em- 
ployment in  the  condition  in  which  the  poles,  wires,  and 
appliances  then  were.  There  was  also  a  general  denial  of 
the  averments  of  plaintiffs  petition. 

It  is  conceded  that  plaintiff  assumed  the  risk  incident 

to  his  employment  so  far  as  such  risk  was  known  to  him  or 

should  have  been  appreciated  by  him  in  the  exercise  of 

reasonable  care,  and  that  the  question  whether 

servant:  as-      his  injurics  resulted  from  the  risk  thus  as- 
sumption of  .111  i-i.-i-i 

risk:  in-  sumcd  was  raiscd  by  the  general  denial  m  de- 

struction. •'         ® 

fendant's  answer.  One  complaint  made  of 
the  instructions  is  that  this  issue  was  not  submitted  to  the 
jury,  but  we  think  this  complant  is  without  foundation. 
The  court  specifically  told  the  jury  to  consider  the  subject 
of  assumed  risk,  meaning  the  "  risks  which  the  law  holds 
that  an  employe  assumes  which  are  necessarily  incident  to 
an  employment  involving  danger,"  and  the  jury  were  fur- 
ther told  in  the  same  instruction  that  "  a  person  engaged 
in  any  occupation  assumes  such  risks  as  are  reasonably  in- 
cident to  the  proper  discharge  of  his  ordinary  duties  .  .  . 
of  which  he  is  aware  or  which  he  reasonably  ought  to  appre- 
hend." As  the  general  denial  did  not,  of  course,  call  specific 
attention  to  the  assumption  of  risk  incident  to  plaintiffs 
employment,  and  as  the  petition  negatived  such  assumption 
of  risk  only  in  a  general  way  by  alleging  that  the  conditions 
and  the  dangers  involved  were  not  known  to  the  plaintiff,  but 
should  have  been  known  to  the  defendant,  we  do  not  think 
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that  it  was  necessary  to  more  specifically  submit  the  issue 
as  to  plaintiflf's  assumption  of  the  risk  of  his  employment. 
If  the  jury  paid  attention  to  the  language  of  the  instruction 
as  above  quoted,  they  must  have  considered  whether  the  in- 
jury was  the  result  of  risks  incident  to  the  proper  discharge 
of  plaintiff's  duties  as  an  employe,  and  they  were  told 
that  ^'  if  you  find  that  plaintiff  has  established  that  he  did 
not  or  reasonably  should  not  apprehend  "  the  increased  dan- 
ger due  to  the  strain  upon  the  pole  resulting  from  the  cut- 
ting of  the  wires  under  the  conditions  existing  at  the  time 
of  the  injury,  "  and  that  the  foreman,  Leedom,  did  know 
or  should  have  known  the  same,  and  should  have  known  that 
plaintiff  did  not  apprehend  it,  then  it  would  be  the  legal 
duty  of  said  foreman  to  warn  plaintiff  of  such  danger  be- 
fore sending  him  up  the  pole,  and  failure  to  do  so  would 
constitute  n^ligence.'^  The  real  issue  arising  under  the  gen- 
eral denial  with  reference  to  the  allegations  of  the  petition 
as  to  want  of  knowledge  by  plaintiff  of  the  dangers  due  ip 
the  strain  on  the  pole  was  as  to  whether  defendant  was 
negligent  in  not  warning  the  plaintiff  thereof.  If  there 
was  no  negligence  on  the  part  of  defendant  in  this  respect, 
then  the  general  assumption  of  risk  of  the  employment  was 
immaterial.  We  think  the  instruction  sufficiently  covered 
this  question.  So  far  as  we  can  discover,  this  court  has 
never  held  that  as  distinct  from  contributory  negligence, 
assumption  of  risk  must  be  specifically  negatived  by  the 
plaintiff  in  his  allegations  and  evidence.  In  attempting  to 
establish  defendant's  negligence  in  not  giving  him  warning, 
it  may  be  necessary  for  him  to  show  that,  without  such  warn- 
ing, he  was  not  bound  as  a  reasonably  prudent  person  to  ap- 
preciate the  danger  from  which  his  injury  resulted,  but  the  is- 
sue, after  all,  is  as  to  whether  defendant  was  negligent  for 
without  allegation  and  proof  of  negligence  in  failing  to  give 
warning  there  would  be  no  issue  in  this  respect. 

The  chief  complaint  on  the  part  of  appellant  is,  how- 
ever, that  in  the  same  instruction  in  which  the  general  rule 
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as  to  assumption  of  risks  reasonably  incident  to  the  employ- 
ment was  stated,  the  jury  was  further  told  that  "  it 
is  also  the  duty  of  the  master  to  provide  a 
reasonably  safe  place  in  which  to  work;  that 
is,  it  must  be  as  reasonably  safe  as  the  character  of  the 
work  will  permit.  Now,  the  defendant  has  interposed  as 
a  defense  that  the  plaintiff  assumed  all  the  risks  which  were 
naturally  incident  to  the  employment,  and  the  burden  is  upon 
the  defendant  to  establish  such  defense."  It  is  argued  that 
by  this  language  confusion  would  naturally  arise  in  the 
minds  of  the  jurors  between  the  assumption  of  risk  of 
the  employment  and  the  specific  assumption  of  risk  by  the 
plaintiff  in  continuing  in  the  employment  with  knowledge 
that  defendant  had  failed  to  take  proper  precautions  for  his 
safety  by  providing  against  the  danger  of  the  pole  being 
strained  to  the  eastward.  That  there  is  a  distinction  between 
the  assumption  of  risks  of  such  character  that  no  warning 
thereof  by  the  defendant  is  necessary  and  the  assumption  of 
risk  resulting  from  the  negligence  of  the  defendant  in  failing 
to  provide  against  the  dangers  of  the  place  in  which  the  em- 
ploye is  put  to  work  is  fully  recognized  and  clearly  stated  in 
Martin  v.  Des  Moines  Edison  Light  Co.,  131  Iowa,  724  (a 
case  decided  since  the  trial  of  the  present  case  in  the  lower 
court),  where  this  language  is  used :  "  If  the  servant  brings 
an  action  against  his  master,  alleging  negligence,  and  succeeds 
only  in  proving  that  the  injury  he  has  sustained  was  the 
result  of  some  risk  naturally  incident  to  his  employment, 
he  fails  to  recover  because  he  has  failed  to  prove  negligence. 
The  very  expression,  ^  risks  naturally  incident  to  or  inherent 
in  the  employment,'  exclude  ex  vi  termini  the  idea  of  negli- 
gence ;  while  ^  negligence,'  as  applied  to  the  master,  conveys 
with  equal  certainty  the  idea  of  a  risk  not  incident  to  or 
inherent  in  the  employment,  but  arising  from  the  failure  of 
the  master  to  exercise  the  degree  of  care  which  the  law  re- 
quires of  him  for  the  safety  of  the  servant.  Now,  generally 
speaking,   the  law  never  holds  the  servant  to  take  upon 
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himself  the  risk  of  injury  from  such  failure  of  duty  on  the 
master's  part,  but  to  this  proposition  there  is  a  well-recog- 
nized exception.  While  the  servant  in  entering  upon  and 
exercising  the  employment  may  rightfully  take  it  for  granted 
that  the  master^s  duty  with  reference  to  his  safety  has  been 
and  will  continue  to  be  performed,  yet  if  he  knows  that  the 
master  is,  in  fact,  negligent  in  any  respect,  or  if  such  negli- 
gence is  so  patent  or  obvious  that  as  a  person  of  ordinary 
capacity  he  ought  to  know  it  and  appreciate  the  danger  there- 
from, and  with  such  knowledge  he  continues  in  the  service 
without  any  promise  on  the  part  of  the  master  to  remedy 
or  remove  the  defect,  then  he  is  said  to  have  ^  assumed  the 
risk'  of  the  master's  negligence  and  cannot  recover  for 
injury  resulting  to  himself  therefrbm."  We  think  that  in 
the  present  case,  as  in  the  case  just  cited,  there  was  a  failure 
on  the  part  of  the  trial  court  to  distinguish  between  these  two 
forms  of  assumption  of  risk ;  and  that  the  direction  to  the 
jury  that  "  the  burden  is  upon  the  defendant  to  establish 
such  defense"  was  calculated  to  mislead  the  jury  into  the 
belief  that  some  burden  rested  upon  the  defendant  to  show 
that  plaintiff  assumed  the  risks  of  the  employment  so  far 
as  they  should  have  been  known  to  him  as  a  reasonably 
prudent  man  under  the  circumstances  in  order  to  require 
defendant  to  give  him  warning  thereof.  As  said  in  the 
case  last  cited :  "  The  instruction  clearly  places  upon  the 
defendant  the  burden  of  establishing  the  assumption  by  the 
deceased  of  the  risks  ordinarily  incident  to  the  employment 
in  which  he  was  engaged,  although  in  the  preceding  and  the 
same  instruction  the  jury  was  properly  told  that  the  de- 
ceased is  held  to  have  assumed  such  risks  as  a  matter  of 
law.  The  error  of  the  instruction  in  the  form  here  pre- 
sented is  clearly  of  a  prejudicial  character." 

Many  other  alleged  errors  in  the  giving  of  instructions 
are  relied  upon  for  appellant,  but,  as  it  seems  to  us,  none  of 
these  are  well  taken.  The  phraseology  of  the  instructions 
is  not  in  all  respects  free  from  reasonable  grounds  of  criti- 
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cism,  but,  as  the  instructions  will  not  probably  be  given  in 
the  same  form  on  another  trial,  we  do  not  think  it  necessary 
to  review  them  further. 

For  the  error  pointed  out,  the  judgment  is  reversed. 


Daniel  S.  Mackay  et  al,,  Appellants,  v,  Hancock  County 
ET  AL.,  Appellees. 

Drainage:    petition:    description   of  lands.    It   is   not   necessary 

1  that  a  petition  for  the  establishment  of  a  drainage  district  con- 
tain an  accurate  description  of  all  the  lands  to  be  effected 
thereby,  as  this  question  is  to  be  determined  upon  the  engi- 
neer's survey  and  report. 

Same:    estoppel.    Landowners  who  appear  to  a  petition  for  the 

2  establishment  of  a  drainage  district  and  enter  a  general  pro- 
test, but  make  no  objection  that  their  lands  are  not  accurately 
described  in  the  petition,  cannot  thereafter  object  to  includ- 
ing their  lands  in  the  district  because  of  such  inaccurate  de- 
scription. 

Same:    constitutional  law.    A  landowner  who  has  had  notice  of 

3  the  proceedings  to  establish  a  drainage  district,  that  it  was 
proposed  to  assess  his  property  for  its  proportion  of  the  cost 
of  improvement  and  who  saw  the  work  progress  without  objec- 
tion, is  thereafter  estopped  to  question  the  constitutionality  of 
the  statute  under  which  the  proceedings  were  had. 

Appeal  from  Hancock  District  Court. —  Hon.  Cliffoed  P. 
Smith,  Judge. 

Fbiday,  Jaituaby  17,  1908. 

Action  in  equity  to  enjoin  the  collection  of  an  assess- 
ment made  to  pay  the  cost  of  the  construction  of  a  ditch, 
and  to  set  aside  and  cancel  such  assessment.  On  trial  plain- 
tiffs' petition  was  dismissed  as  without  merit,  and  they 
appeal. —  Afjfinned, 

Ripley  &  Warner,  for  appellants. 
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/.  E.  Wichman  and  John  Hammill,  for  appellees. 

Bishop,  J. —  In  May,  1901,  a  petition  addressed  to  the 
board  of  supervisors  of  Hancock  county,  signed  by  more  than 
one  hundred  residents  and  voters  of  said  county,  was  filed 
in  the  office  of  the  county  auditor  of  that  county,  setting 
forth  that  certain  described  lands  in  said  county  were  sub- 
ject to  overflow;  that  such  lands  were  too  wet  for  cultiva- 
tion, and  constituted  a  menace  to  the  public  health ;  that  the 
public  health,  convenience,  and  welfare  would  be  promoted 
by  the  drainage  thereof.  The  prayer  of  the  petition  was  that 
steps  be  taken  by  the  board  as  provided  for  in  chapter  2, 
title  10,  of  the  Code,  for  the  ditching  and  drainage  of  "  said 
body  and  district  of  lands."  The/ lands  described  in  said 
petition  did  not  include  by  direct  description  any  of  the 
lands  owned  by  these  plaintiffs.  Acting  on  the  petition, 
and  pursuant  to  Code,  section  1952,  the  county  auditor  at 
once  appointed  an  engineer  to  examine  the  body  of  lands 
described  in  the  petition  so  filed,  and  thereafter  the  engineer 
filed  his  report  showing  location  of  proposd  ditches,  the  es- 
timated cost  of  construction,  etc.,  together  with  a  profile  and 
plat  as  required  by  law.  Said  report  also  contained  a  classi- 
fication of  the  various  tracts  of  land,  and  this  included  the 
lands  owned  by  plaintiffs  as  lands  to  be  benefited.  Being 
non-residents,  notice  was  given  plaintiffs  by  publication  in  a 
newspaper  of  the  county,  and  such  notice  designated  the  time 
when  the  petition  would  come  on  for  hearing  before  the  board 
of  supervisors.  A  remonstrance,  signed  by  plaintiff,  D.  S. 
Mackay,  was  filed  with  the  auditor,  in  which  it  was  as- 
serted that  the  lands  described  in  the  petition  for  the  drain 
were  not  wet  or  subject  to  overflow,  were  not  a  menace  to 
public  health,  etc.,  and  asking  that  the  prayer  of  the  peti- 
tion be  denied.  The  petition  coming  on  for  hearing  before 
the  board  of  supervisors,  a  finding  was  made  to  the  effect 
that- the  public  health,  etc.,  would  be  promoted  by  draining 
the  body  of  lands  described  in  the  petition,  and  including 
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those  added  thereto  by  the  engineer  as  lands  to  be  benefited, 
and  thereupon  a  resolution  was  adopted  establishing  a  drain- 
age district  in  accordance  with  the  maps,  etc.,  of  the  engineer, 
which  district  included  the  lands  of  plaintiffs.  Following 
this  a  commission  was  appointed  to  assess  benefits  upon  the 
lands  in  the  district,  and  it  was  to  restrain  the  collection 
of  the  assessment  made  that  this  suit  was  brought. 

In  the  petition  two  grounds  for  relief  are  counted  upon : 
(1)  That  the  inclusion  of  plaintiffs'  lands  in  the  district 
was  without  authority  of  law,  because  such  lands  were  not 
mentioned  or  described  in  the  petition  filed  with  the  county 
auditor  asking  that  the  district  be  organized;  (2)  the  statute 
under  which  the  proceedings  were  instituted  and  had  is  un- 
constitutionaL  The  answer  sets  out  the  proceedings  had, 
and  insists  upon  the  regularity  and  sufficiency  thereof.  And 
in  a  separate  division  pleads  an  estoppel  based  upon  the  fact 
of  the  remonstrance  filed,  and  the  further  fact  that,  although 
well  aware  of  the  proceedings  and  of  the  progress  of  the 
work  done  thereunder,  plaintiffs  made  no  objection,  nor  did 
they  take  any  steps  to  test  the  question  of  whether  their 
lands  were  properly  included  in  the  district  until  by  this 
action  which  was  not  commenced  until  after  the  improve- 
ment had  been  completed,  and  bonds  had  been  issued  and 
sold  as  authorized  by  law.  And  such  are  the  matters  dis- 
cussed in  argument. 

The  matters  of  contention  presented  by  plaintiffs  can 
be  disposed  of  in  brief.     To  begin  with,  it  is  not  within 
the  spirit  of  the  law  that  the  petition  filed  must  contain  an 
1  Drainage •         accuratc  description  of  the  lands  to  be  af- 
soriptlonor       fected,  and  that  no  less  and  no  more  can  be 
lands.  selected  to  constitute  the  district.     The  mat- 

ter of  the  exact  boundary  is  to  be  determined  upon  the  en- 
gineer's survey  and  report  This  view  has  support  in  the 
following  cases:  Butts  v.  Monona  County,  100  Iowa,  74; 
Oliver  v.  Monona  County,  117  Iowa,  43 ;  In  re  Bradley,  117 
Iowa,  472. 
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Moreover,  plaintifiEs  appeared  to  the  published  notice, 
and,  while  entering  a  general  protest  against  the  establish- 
ment of  the  drainage  district  as  unnecessary,  no  complaint 
^  c  was  made  that  their  lands  were  not  included 

2.  Sams:  es- 
toppel. ]yy  specific  description  in  the  petition.     It  is 

true  that  the  remonstrance  was  signed  only  by  D.  S.  Mackay, 
but  the  wording  of  the  document  is  in  the  plural,  and  it  is 
alleged  in  the  answer  that  he  appeared,  not  only  for  him- 
self, but  for  his  co-owners  by  authority,  and  this  was  not 
denied  in  a  reply,  nor  is  it  questioned  in  argument  This 
being  the  case,  it  would  seem  on  principle  that  plaintiffs  are 
not  in  position  to  deny  jurisdiction.  Molyneaux  v.  Moly- 
neaux,  130  Iowa,  100. 

The  constitutional  question  presented  is  ruled  by  our 
recent  case  Thompson  v.  Mitchell,  133  Iowa,  527.  Here 
as  in  that  case  plaintiffs  did  have  notice,  and  knew  that  it 
8  Samk-  con-  ^^^  proposed  to  assess  their  property  to  aid  in 
stittitioiiai  law.  paying  the  cost  of  the  improvement.  More- 
over, D.  S.  Mackay  was  on  the  groimd  with  more  or  less 
frequency,  and  saw  the  work  progressing.  And  no  ques- 
tion as  now  presented  was  raised  until  after  the  improvement 
had  been  completed. 

The  questions  presented  require  no  further  discussion. 

The  decree  was  right ;  and  it  is  affirmed. 


The  State  of  Iowa,  Appellee,  v.  W.  IsT.  Kbhb,  Appellant. 

Criminal  law:    retrial:    transcript  at  expense  of  county.    Where 

1  there  is  a  retrial  after  reversal  upon  substantially  the  same 
evidence,  which  is  available  to  defendant,  the  county  ought  not 
to  be  burdened  with  the  expense  of  a  second  transcript. 

Same:    bill   of   exceptions.    The    statute   making   the    shorthand 

2  notes  and  their  extension  a  bill  of  exceptions  does  not  deprive 
the  court  of  the  right  to  settle  and  approve  a  bill  of  exceptions 
according  to  the  former  practice. 
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Appeal  from  Linn  District  Court. —  Hon.  Milo  P.  Smith, 

Judge. 

Friday,  January  17,  1908. 

Thb  opinion  states  the  facts. —  Afjfirmed. 

Don  Barnes  and  Barnes  &  Chamberlain,  for  appellant. 

H.  W.  Byers,  Attorney  General,  and  C  W.  Lyon,  As- 
istani  Attorney  General,  for  the  State. 

Weaver,  J. —  Defendant,  having  been  convicted  of  the 
crime  of  burglary,  appealed  to  this  court,  where  the  judg- 
ment against  him  was  reversed  because  of  an  error  in  a  para- 
graph of  the  trial  court's  charge  to  the  jury.  State  v.  Kehr, 
133  Iowa,  35.  On  a  retrial  upon  substantially  the  same 
evidence  defendant  was  again  convicted,  and  has  again  ap- 
pealed. Preparatory  to  presenting  this  last  appeal  appel- 
lant made  application  for  an  order  for  a  transcript  of  the 
record  at  the  expense  of  the  county,  supported  by  a  show- 
ing sufficient  in  form  under  the  ruling  upheld  by  a  majority 
of  this  court  in  State  v.  Robhins,  106  Iowa,  692 ;  State  v. 
Wright,  111  Iowa,  621 ;  State  v.  Gray,  116  Iowa,  231 ;  State 
V.  Height,  117  Iowa,  650,  and  other  cases  since  decided  in- 
volving the  same  question.  The  order  was  denied  by  the 
court  for  reasons  stated  as  follows :  "  The  application  of  the 
defendant  for  an  order  for  a  transcript  of  the  evidence  at 
the  expense  of  Linn  county  is  denied,  for  the  reason  that 
the  cause  was  tried  once  before  on  exactly  the  same  evidence 
that  it  was  this  time,  and  thereon  judgment  of  imprison- 
ment in  the  penitentiary  for  twenty  years  was  rendered. 
He  appealed  to  the  Supreme  Court,  and  the  case  was  re- 
versed on  a  single  error  in  an  instruction  to  the  jury,  which 
error  was  in  characterizing  a  piece  of  evidence  *  a  strong 
circumstance  against  defendant.'  The  error  was  cured  on 
the  last  trial  by  omitting  the  word  ^  strong '  from  the  in- 
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Btructions,  and,  the  entire  record  having  been  otherwise  ap- 
proved by  the  Supreme  Court,  no  reason  (exists)  for  the 
county  paying  for  another  transcript." 

Assuming,  as  we  must,  the  correctness  of  the  statement 
of  the  court  that  the  second  trial  was  upon  the  same  evidence 
on  which  the  former  conviction  was  had,  there  was  no  error 
in  denying  the  application.  This  is  not,  as  counsel  con- 
strue it,  a  ruling  that  the  defendant  is  not  entitled  to  prose- 
cute an  appeal  from  the  second  conviction.  It  is  simply  a 
holding  that,  if  the  evidence  is  fairly  available  to  the  de- 
fendant without  the  expense  of  a  transcript,  the  county  ought 
not  to  be  burdened  with  the  duty  of  furnishing  it.  It  may 
be  true,  as  suggested  by  counsel,  that  defendant  would  not 
be  allowed  to  submit  this  appeal  on  the  record  made  use 
of  in  the  former  appeal,  at  least  without  some  order  of  the 
court  allowing  him  so  to  do,  but  with  that  record  in  exist- 
ence it  was  a  very  easy  thing  for  counsel  to  frame  a  bill  of 
exceptions  embodying  all  of  the  pertinent  evidence  and  rul- 
ings complained  of,  and  have  it  settled,  signed,  and  filed. 
This  would  have  effectually  preserved  the  record  in  a  form 
to  be  used  in  presenting  the  case  to  this  court,  and  the  neces- 
sity of  extending  the  shorthand  notes  would  have  thereby 
been  obviated. 

The  statute  lately  adopted,  which  makes  the  shorthand 
notes  and  their  extension  a  bill  of  exceptions,  does  not  either 
in  terms  or  by  implication  take  away  the  authority  of  the 
trial  court  to  approve  and  settle  a  bill  of  exceptions  in  ac- 
cordance with  the  former  practice. 

No  error  appears  in  the  ruling,  and  the  judgment  ap- 
pealed from  is  affirmed. 


State  of  Iowa.  v.  Wesley  Shaffek,  Appellant. 

Criminal  law:    transcript  at  expense  of  county  :     appeal.     An  or- 
1    der  denying  a  defendant  a  transcript  of  the  evidence  at  the 
expense  of  the  county  is  appealable. 
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Same:  voluntary  conveyance  of  property:  evidence.  A  dcfend- 
2  ant  possessed  of  ample  means,  but  who  jnst  prior  to  the  trial 
voluntarily  conveyed  his  property  to  his  wife  and  children,  is 
not  entitled  to  a  transcript  at  the  expense  of  the  county.  Evi- 
dence held  insufficient  to  show  that  the  conveyance  was  in 
good  faith. 

Appeal  from  Linn  District  Court, —  Hon.  Milo  P.  Smith, 

Judge. 

Fkibay,  January  17,  1908. 

Defendant,  having  been  convicted  of  murder  in  the 
first  degree,  perfected  his  appeal  to  this  court,  and  then  ap- 
plied to  the  district  court  for  a  transcript  of  the  evidence 
adduced  on  the  trial  at  the  expense  of  the  county.  In  sup- 
port thereof  was  his  affidavit  to  the  effect  that  he  was  with- 
out money  or  means  of  any  kind.  On  the  other  hand,  the 
State  filed  the  affidavit  of  the  county  attorney,  denying  that 
the  defendant  was  without  means,  and  stating  that  at  the  time 
of  his  arrest  he  was  owner  of  forty-six  acres  of  land,  forty 
of  which  was  exempt  from  execution,  of  the  value  of  $3,500, 
and  considerable  personal  property,  and  that  thereafter, 
August  13,  1906,  he  executed  a  voluntary  conveyance  thereof 
to  one  Green  as  trustee,  with  direction  to  sell  the  same, 
and,  after  paying  a  small  indebtedness,  divide  the  remainder 
among  his  children,  and  that  none  of  said  real  estate  had 
been  sold.  Thereupon  the  attorney  appointed  to  defend 
in  the  district  court  filed  an  affidavit  that  he  had  made 
thorough  investigation  of  the  facts,  and  that  as  he  had  been 
informed,  and  verily  believed,  the  property  in  great  part 
had  been  earned  by  the  wife  and  children  of  defendant,  and 
was  considered  the  property  of  his  wife ;  "  that  defendant's 
wife  had  continually  worked  on  the  farm  and  conducted 
the  same  and  earned  the  same,  and  the  same  was  always 
considered  by  herself  and  by  the  defendant  as  her  property ; 
that  at  the  time  of  his  said  arrest  his  children  and  sons  de- 
manded that  he  convey  the  said  property  to  the  said  chil- 
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dren  as  the  heirs  of  their  said  mother,  and,  the  same  being 
in  fact  and  in  law  the  property  of  the  said  heirs,  he  did, 
therefore,  make  such  deed,  and  for  that  reason  and  purpose 
only;  that  he  was  and  is  unable  to  regain  said  property, 
a3  the  same  is  not  his  property;  that  he  has  no  property 
whatsoever  as  alleged  in  his  original  affidavit ;  that  said  forty 
acres  so  standing  in  his  name  was  not  worth  the  sum  of 
$3,500,  but  not  to  exceed  $2,400,  and  was  not  fully  paid 
for.  He  further  says  that  said  property  is  not  available 
to  this  defendant,  and  that  he  is  unable  to  procure  one  cent 
of  it  from  the  said  Green.''  The  transcript  of  a  justice  of  the 
peace  showing  that  information  was  filed  and  defendant 
waived  preliminary  examination  August  8,  1906,  and  the 
deed  to  Green,  were  introduced  in  evidence.  The  court  en- 
tered an  order  refusing  a  transcript  at  the  county's  expense. 
The  defendant  appeals. —  Afjfirmed. 

Don  Barnes  and  Barnes  &  Chamberlain,  for  appellant. 

H.  W.  Byers,  Attorney  General,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Ladd,  C.  J.—t  The  rule  may  be  regarded  as  settled  in  this 
State,  though  by  a  divided  court,  that  any  person  convicted 
of  crime  who  has  taken  an  appeal  to  this  court,  and  is  with- 
out means  to  pay  therefor,   unless  he  has 
transcript  at  *    voluutarily  placcd  himself  in  that  situation, 

expense  of  ,  .  i     i  i     <•  i  i  • 

countv:  13  entitled  to  appeal  from  an  order  denying 

a  transcript  of  the  evidence  adduced  upon  his 

trial  at  the  expense  of  the  county.     State  v.  Robbtns,  106 

Iowa,  692 ;  State  v.  Wright,  111  Iowa,  622 ;  State  v.  Stiedley, 

133  Iowa,  31 ;  State  v.  Goodsell,  136  la.,  445. 

The  defendant,  when  arrested,  was  possessed  of  ample 
means  with  which  to  make  defense,  but  within  five  days  there- 
after conveyed  all  his  property  to  a  trustee,  with  authority 
to  "  control  the  same,  and  if  necessary,  sell  both  the  personal 
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and  real  property  for  the  payment  of  just  debts,  including 
2.  Samk:  voiun-     the  uote  referred  to  in  the  body  of  this  deed 
anceof  ($300  owing  of  purchase  price),  using  for 

evidence*  such    purposcs    the    personal    property    first, 

and,  if  that  be  not  sufficient,  the  real  estate  or  so  much 
thereof  as  may  be  necessary  to  complete  said  payments," 
the  surplus  to  be  divided  among  his  children,  share  and  share 
alike.  This  deed  was  not  made  because  of  any  legal  obliga- 
tion so  to  do;  but,  if  the  information  of  his  attorney  is  to 
be  relied  on,  it  was  because  the  wife  and  children  had 
earned  the  property.  How  this  was  accomplished  is  not 
explained,  and,  for  all  that  appears,  it  was  by  the  rendition 
of  such  services  as  were  owing  the  husband  and  father  by 
virtue  of  that  relationship.  Moreover,  the  affidavit  is  on 
information,  without  giving  the  source,  and  is  mere  hear- 
say. The  showing  was  not  sufficient  to  indicate  a  moral  con- 
sideration even,  and  the  deed  must  be  regarded  as  purely 
voluntary.  As  the  property,  after  the  satisfaction  of  all 
debts,  was  worth  between  $2,000  and  $3,500,  we  have  to 
inquire  whether  a  person  who  has  voluntarily  dispossessed 
himself  of  the  means  necessary  for  his  defense  is  in  a 
situation  to  invoke  the  benefit  of  the  statute,  providing  that, 
if  he  "  shall  satisfy  a  judge  of  the  district  court  from  which 
the  appeal  is  taken  that  he  is  imable  to  pay  for  a  transcript 
of  the  evidence,  such  judge  may  order  the  same  made  at  the 
expense  of  the  county  where  said  defendant  was  tried." 

Such  is  the  benevolence  of  the  law  that  a  pauper  even 
cannot  for  want  of  funds  be  deprived  of  the  same  review 
of  the  proceedings  against  him  in  the  court  of  last  resort . 
as  is  accorded  his  more  fortimate  neighbor;  and  this  to  the 
end  that  justice  shall  ever  be  administered  "  equally  to  the 
rich  and  the  poor."  But  this  does  not  mean  that  one  who 
voluntarily  makes  of  himself  a  pauper,  and  thereby  pur- 
posely deprives  himself  of  the  means  necessary  to  meet  the 
expenses  of  his  defense,  can  avail  himself  of  this  gratuity. 
Doing  80  subsequent  to  formal  accusation  is  indicative  of 
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bad  faith,  and,  when  unexplained,  is  evidence  of  the  fraudu- 
lent purpose  of  avoiding  his  own  proper  expenses  by  saddling 
them  on  the  county.  Ordinarily  good  faith  on  the  part  of 
such  an  applicant  is  to  be  presumed  and  the  statute  proceeds 
on  this  theory;  but  it  does  not  follow  that  the  beneficence 
provided  for  the  protection  of  the  indigent  can  be  made  to 
serve  as  a  reward  for  trickery  and  fraud  in  becoming  such. 
If  possessed  of  means  ample  to  meet  the  expenses  of  con- 
ducting his  defense  subsequent  to  the  formal  accusation  in 
court,  this  condition  is  presumed  to  continue  until  the  con- 
trary appears,  and  is  not  met  by  proof  of  a  purely  voluntary 
transfer  thereof  under  circumstances  indicating  bad  faith 
with  the  State.  The  law  abhors  fraud,  and  will  not  bestow 
its  boimty  even  for  the  protection  of  one  accused  of  crime, 
unless  the  applicant  comes  into  court  with  clean  hands. 
He  may  be  without  present  means,  but,  if  so,  the  record  is 
such  as  to  warrant  the  conclusion  that  he  voluntarily  put 
himself  in  that  situation  for  the  very  purpose  of  casting  the 
burden  of  his  defense  on  the  county,  and,  this  being  so,  the 
court  rightly  adjudged  that  such  conduct  estopped  him  from 
claiming  the  benefit  of  the  statute,  and  that  he  ought  not  to 
be  assisted  at  the  expense  of  the  public. —  Afjfirmed. 


M.  A.  Selby  v.  J.  B.  Matson,  Appellant. 

Contracts:    liquidated     damages:    penalty:    burden      of     proof. 

1  Where  a  contract  by  its  terms  clearly  fixes  the  amount  which 
shall  be  recovered  by  either  party  in  case  of  breach  it  may  be 
relied  upon  as  governing  the  measure  of  recovery,  unless  from 
a  consideration  of  the  entire  agreement,  the  situation  of  the 
parties  and  the  circumstances  surrounding  the  transaction  it 
appears,  notwithstanding  the  words  employed,  that  a  penalty 
was  intended;  but  the  burden  of  showing  that  such  a  provision 
was  not  for  liquidated  damages  is  upon  the  one  so  claiming. 

Land  contract:    rescission.    Where  a  party  orally  agrees  to  buy  a 

2  certain  piece  of  land,  but  a  substitution  for  part  of  that  bar- 
gained for  is  made  in  the  written  contract  without  his  knowl- 

VOL.  137  lA*— 7 
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edge,  he  may  rescind  without  showing  the  substituted  land  to 
be  of  less  value  than  that  bargained  for. 

Same:    mutual  mistake.    A  contract  for  the  purchase  of  land  may 

3  be  rescinded  on  the  ground  of  mutual  mistake  in  the  descrip- 
tion of  the  premises  without  showing  knowledge  of  the  mis- 
take on  the  part  of  the  vendor;  although  to  constitute  fraud 
knowledge  is  essential. 

Same.    Where  the  vendor  points  out  several  tracts  as  constituting 

4  a  farm,  the  vendee  may  rely  thereon,  unless  informed  or  other- 
wise put  on  inquiry. 

Appeal  from  Marshall  District  Court. —  Hon.  Obed  Cas- 
well, Judge. 

Satubday,  Janctary  18,  1908. 

Action  for  damages  on  failure  to  perform  contract  for 
exchange  of  properties  resulted  in  judgment  as  prayed.  The 
defendant  appeals. —  Reversed. 

Boardman  &  Lawrence,  for  appellant 

John  A.  Chiiher  and  Bin  ford  &  Farher,  for  appellee. 

Ladd,  C.  J. —  Plaintiff  owned  two  hundred  and  thirty- 
five  acres  of  land  in  Madison  county,  and  on  February  6, 
1905,  entered  into  a  written  agreement  with  defendant,  by 
the  terms  of  which  this  land  was  to  be  conveyed  to  the  lat- 
ter at  the  price  of  $20,000,  which  defendant  was  to  pay  by 
assuming  a  first  mortgage  of  $6,000,  by  satisfying  a  second 
mortgage  of  $3,200,  by  conveying  to  plaintiff  four  lots  with 
buildings  thereon  in  State  Center  at  $4,000,  a  stock  of  farm 
implements  at  invoice  price  without  freight  or  discount, 
other  personal  property  at  $325  or  $375,  depending  on  team 
selected,  and  plumbing,  tinners'  and  pump  tools  at  prices 
to  be  agreed  upon.  The  difference  was  to  be  paid  in  cash 
by  March  1,  1905,  at  which  time  the  contract  was  to  be  car- 
ried out,  time  being  of  its  essence.  It  was  stipulated  "  be- 
tween the  parties  hereto  that  the  measure  of  damages  for 
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noncompliance  with  the  terms  of  this  contract  shall  be  $1,- 
000,  and  that  the  party  ready,  willing,  and  oflFering  to  comply 
herewith,  at  the  time  and  in  the  spirit  hereof,  shall  have  a 
claim  for  damages  against  the  party  failing  or  refusing  to 
comply  herewith  at  the  time  and  in  the  spirit  hereof  in 
the  said  sum  of  $1,000,  which  sum  may  be  recovered  in 
the  district  court,  by  an  action  therefor,  with  attorney  fees 
and  costs  of  action."  The  defendant  had  been  at  the  farm 
the  day  the  contract  was  made,  and  again  examined  it  about 
February  20th,  when  he  notified  plaintiff  that  twenty  acres 
of  land  described  in  the  contract  was  not  that  pointed  out 
to  him  by  plaintiff,  and  that  he  declined  to  accept  same,  but 
would  take  that  shown  him.  The  plaintiff  was  ready,  will- 
ing, and  able  to  execute  his  part  of  the  agreement  as  writ- 
ten and  so  notified  defendant,  who  failed  to  perform.  In 
this  action,  recovery  of  the  sum  named  as  damages  is  sought. 
The  defenses  interposed  are  (1)  that  the  amount  named  was 
intended  to  limit  the  amount  to  be  recovered  as  actual  dam- 
ages ;  (2)  that  the  sum  named  should  be  treated  as  a  penalty ; 
(3)  that  the  land  was  not  of  a  quality  represented,  and  for 
this  reason  defendant  had  the  right  to  rescind;  and  (4) 
that  he  had  such  right  for  that  plaintiff  had  pointed  out  two 
himdred  and  thirty-five  acres  of  land  cleared  of  timber  lying 
in  one  body  as  constituting  the  farm  exchanged,  whereas 
twenty  acres  thereof  lay  at  some  distance  and  was  covered 
with  timber  —  that  is,  he  exhibited  one  tract,  and  caused 
the  description  of  another  to  be  inserted  and  tendered  per- 
formance by  conveying  the  latter.  Errors  are  assigned  in 
rulings  arising  on  the  first  two  and  last  issues  only. 

I.     The  language  of  the  stipulation  for  damages  ex- 
cludes the  thought  that  the  sum  named  was  intended  to  limit 
the  amount  which  might  be  recovered  as  actual 
liquidated*        damages.     In  no  more  definite  and  accurate 

dsimaites:  pen- 

aity:  burden      usc  of  words  could  the  parties  have  said  dam- 

of  proof.  ,  ^ 

ages  should  be  paid  by  the  party  failing  to 
perform   and   the  precise   amount   which  should   constitute 
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the  damages  to  be  paid.  First,  $1,000  is  stipulated  as  "  the 
measure  of  damages;"  second,  a  claim  for  that  amount  is 
given;  and,  third,  such  party  may  recover  this  amount  in 
court.  Manifestly,  the  clause  on  its  face  purports  to  fix 
upon  the  amount  of  damages  as  liquidated,  and  should  be 
so  construed,  imless,  in  looking  into  the  nature  of  the  con- 
tract, the  situation  of  the  parties  and  circumstances  sur- 
rounding the  transaction,  we  shall  conclude  that,  notwith- 
standing the  words  employed,  a  penalty  was  intended. 
When  the  stipulation  on  its  face  purports  to  designate  liqui- 
dated damages,  the  burden  of  proof  to  show  that  such  was 
not  the  design  in  making  it  is  always  on  the  party  so  con- 
tending. Kelly  V.  Ferjervary,  111  Iowa,  693.  This  be- 
ing so,  it  is  apparent  that  in  order  to  recover  on  a  condi- 
tion broken  it  is  not  necessary  to  plead  or  prove  actual  dam- 
ages. The  complainant  may  rely  on  the  contract  as  fixing 
both  the  fact  that  damages  will  result  from  the  breach  and 
the  extent  thereof.  Degrajf  v.  Wtckham,  89  Iowa,  720; 
AJilers  V.  Harrison,  131  Iowa,  289.  Thus  if  the  damages 
stipulated  are  excessive  and  out  of  all  proportion  with  those 
actually  suffered,  this  is  regarded  as  an  indication  that  the 
amount  named  was  intended  as  a  penalty,  and  especially 
so  where  the  damages  resulting  from  the  breach  are  not 
difficult  of  ascertainment.  Sanford  v.  First  Nat.  Bank,  94: 
Iowa,  680. 

No  evidence  was  introduced  bearing  on  this  phase  of 
the  case,  and  the  sum  named  was  not  disproportionate  with 
the  values  involved  in  the  deal,  nor  was  it  inconsistent  with 
the  nature  of  the  contract  or  the  circumstances  of  the  transac- 
tion. Both  parties  appear  to  have  been  men  of  affairs,  and 
seem  to  have  intended  by  exacting  ample  indemnity  in  event 
of  a  breach  of  the  agreement  to  cover  loss  of  time  as  well 
as  the  benefit  to  be  derived  from  the  bargain  had  it  been 
carried  out,  and  if,  incidentally,  this  had  a  tendency  to  render 
compliance  therewith  more  certain  this  was  not  objectionable 
on  that  account  alone.     They  had  the  right  so  to  stipulate^ 
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and,  having  done  so,  it  is  not  for  the  courts  by  force  of 
construction,  unaided  by  extrinsic  facts,  to  read  into  the 
agreement  a  meaning  the  language  does  not  warrant,  and 
thereby' relieve  either  of  the  burden  he  has  voluntarily  as- 
sumed. The  rule  is  established  by  the  decisions  cited  that 
in  this  State  the  intention  of  the  parties  when  ascertained 
will  be  given  effect,  and  in  the  light  of  the  record  before  us 
no  ground  appears  for  holding  that  in  this  case  it  was  other 
than  that  clearly  manifested  by  the  language  of  the  con- 
tract The  district  court  rightly  instructed  the  jury  to 
allow  plaintiff  $1,000  or  return  a  verdict  for  the  defendant. 
II.  The  evidence  adduced  by  defendant  tended  to 
show  that  plaintiff,  prior  to  the  execution  of  the  contract, 
pointed  out  the  land  he  proposed  to  exchange  as  being  five 
t.  Lamdcoh-  forty's  and  thirty-five  acres  of  another  forty, 

dssion.  and  that  defendant  entered  into  the  contract 

relying  thereon,  and  supposing  that  the  land  exhibited  to 
him  was  that  for  which  he  was  exchanging,  whereas,  in  fact, 
a  part  of  it  consisted  of  a  five-acre  wood  lot,  and  another  of 
fifteen  acres  covered  with  timber,  situated  at  a  considerable 
distance  from  the  other  land,  and  was  not  shown  him.  In 
submitting  the  issue  thus  raised  to  the  jury,  the  court  in- 
structed that,  in  order  to  return  a  verdict  for  defendant, 
it  must  be  found  that  the  land  described  in  the  contract 
(including  the  two  tracts  of  twenty  acres)  was  less  valuable 
than  the  farm  as  shown  defendant  This  was  error.  The 
relative  values  of  the  tracts  shown  and  those  described  were 
entirely  immaterial.  The  defendant  had  a  right  to  have 
the  thing  —  the  particular  land  for  which  he  traded  —  and 
plaintiff  could  not  substitute  other  tracts  even  though  of 
equal  value.  One  who  has  agreed  to  exchange  a  horse  can- 
not substitute  a  mule  instead,  even  though  of  equal  value. 
Had  the  contract  been  executed,  and  defendant  claimed  dam- 
ages resulting  from  the  deceit  alleged,  then  he  must  have 
shown  that  the  change  was  to  his  detriment.  He  elected  to 
rescind,  however,  and  the  right  to  be  relieved  from  the  ob- 
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ligation,  if  induced  by  fraud,  did  not  depend  on  relative 
values,  but  solely  upon  whether  he  was  to  get  under  the  terms 
of  the  contract  what  he  was  led  to  believe  he  was  trading 
for.  If  not^  no  argument  is  required  to  enforce  the  state- 
ment that  he  was  entitled  to  rescind. 

III.  Appellant  also  complains  of  an  instruction  ex- 
acting a  finding  that  plaintiff  knowingly  misrepresented  the 
location  of  part  of  the  farm.  Relief  by  way  of  rescission 
8  Same-  mu-  ^^^^  ^®  granted  in  equity  without  proof  of 
tuai  mistake,  scienter,  but  on  the  ground  of  mutual  mis- 
take. Smith  V.  Bricker,  86  Iowa,  285.  To  constitute  fraud, 
however,  knowledge  is  essential.  Boddy  v.  Henry,  113 
Iowa,  462.  Plaintiff  is  presumed  to  have  known  the  loca- 
tion of  his  land,  and  the  jury  might  well  have  been  so  in- 
formed. 

So,  too,  if  plaintiff  pointed  out  the  several  tracts  mak- 
ing up  the  farm,  defendant  had  the  right  to  rely  thereon, 
unless  informed  or  put.  on  inquiry  to  the  contrary.  Mc- 
gibbons  v.  Wilder,  78  Iowa,  531.  What  has 
been  said  disposes  of  other  rulings  to  which 
exceptions  were  saved. —  Reversed, 


Marshall    County,    Appellant,    v.    W.    R.    Lippincott, 
Guardian  of  the  Estate  of  Michael  Carmody,  Insane. 

Insane  persons:  support.  A  board  of  supervisors  has  power  under 
the  statute  to  enter  into  a  contract  whereby  the  labor  of  an 
insane  person,  kept  at  the  county  poor  farm,  shall  be  accepted 
in  partial  satisfaction  of  his  support  and  care. 

Appeal  from  Marshall  District  Court. —  Hon.  Obed  Cas- 
well, Judge. 

Fbidat,  May  10,  1907. 

Rehearing  Denied  Monday,  January  20,  1908. 
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Action  to  establish  a  claim  for  the  care  and  main- 
tenance of  Michael  Carmody,  an  insane  person  who  has  been 
kept  by  the  coimty  at  its  poor  farm  since  1878.  The  county 
was  allowed  its  claim  in  the  sum  of  $120  and  no  more,  and 
appeals. —  Affirmed. 

F.  E.  Northup,  J.  L,  Carney,  0.  W.  Bumham,  and 
Joseph  H.  Egermayer,  for  appellant. 

B.  W.  Hargrave  and  C.  H.  Van  Law,  for  appellee. 

Shebwin,  J. —  Michael  Carmody  is  the  son  of  Peter 
Carmody,  deceased,  who  by  will  left  in  trust  the  sum  of 
$600  to  be  invested,  and  the  income  from  which  was  to  be 
applied  to  the  maintenance  ^of  Michael  Carmody,  who  was 
adjudged  insane  and  confined  in  the  state  asylum  in  1857, 
where  he  remained  until  1878,  when  he  was  transferred 
from  the  state  hospital  to  the  Marshall  county  poor  farm, 
where  he  has  since  continuously  resided.  Peter  Carmody, 
his  father,  died  some  time  subsequent  to  the  5th  of  July, 
1878,  leaving  a  will,  one  clause  of  which  provided  as  fol- 
lows :  "  To  the  executor  of  this  my  last  will,  who  will  be 
named  hereafter,  the  simi  of  $600  in  trust  for  my  son 
Michael  Carmody,  the  same  to  be  invested  in  some  safe  way, 
and  the  annual  interest  to  be  used  for  the  maintenance  of 
said  Michael  Carmody.  And  the  said  Thomas  Carmody 
shall  assume  the  care  of  the  said  Michael  Carmody  as  one 
of  the  conditions  of  this  will,  and  at  the  decease  of  the  said 
Michael  Carmody,  the  said  Thomas  Carmody  or  his  heirs 
shall  inherit  the  said  Michael's  portion."  This  action  was 
brought  to  subject  the  earnings  of  the  fund  in  question  to 
the  expense  of  the  county  for  boarding  and  lodging  Michael 
Carmody  since  1878,  when  he  was  transferred  from  the 
state  hospital  to  the  county  poor  farm.  The  defense  inter- 
posed is  that  Michael  Carmody  was  but  slightly  insane,  and 
was  always  a  harmless  patient,  capable  of  performing  the 
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labor  of  an  able-bodied  man,  and^  such  being  the  case,  the 
trustee  of  the  fund  entered  into  an  agreement  with  the  board 
of  supervisors  of  the  plaintiff  county  whereby  the  trustee 
was  to  furnish  clothing  and  tobacco  for  his  ward,  and  the 
county  was  to  accept  the  labor  he  was  able  to  do  in  full 
payment  for  his  board  and  lodging.  The  statute  of  limita- 
tions was  also  pleaded.  There  is  evidence  tending  to  show 
that  an  arrangement  was  made  with  the  board  of  supervisors 
of  the  plaintiff  county  many  years  ago  substantially  as 
pleaded  by  the  defendant,  and  that  it  had  been  carried  out 
by  subsequent  boards  and  by  the  trustee  of  the  fund  until 
in  1906,  when  the  arrangement  was  terminated  by  action  of 
the  board.  From  this  evidence,  the  trial  court  found  that 
such  an  arrangement  had  been  made,  and  refused  the  plain- 
tiff recovery  on  its  claim  for  any  time  pror  to  1905. 

We  think  the  fact  finding  is  justified  by  the  evidence, 
and  hence  the  only  question  left  for  our  determination  is  the 
legal  one,  whether  the  board  of  supervisors  had  authority 
under  the  statute  to  make  such  an  arrangement  or  agree- 
ment with  the  trustee  of  the  fund  in  question.  Under  chap- 
ter 62,  Acts  26th  General  Assembly,  the  estates  of  all  in- 
sane or  idiotic  persons  are  made  liable  to  the  county  which 
furnishes  treatment  to  such  insane  or  idiotic  person  "  for 
the  reasonable  value  thereof,"  which  value  shall  be  deter- 
mined in  the  first  instance  by  the  board  of  supervisors.  When 
the  Code  of  1897  was  adopted,  the  statute  was  changed  in 
this  respect.  It  provides  that  the  estate  shall  be  liable  to 
the  county  for  the  reasonable  expense  of  such  care,  or  so 
much  of  such  expense  as  may  be  determined  by  the  board 
of  supervisors.  This  provision  in  the  Code  of  1897  is  prac- 
ticaUy  a  re-enactment  of  the  last  clause  of  section  1433  of 
the  Code  of  1873.  That  section  provided  for  a  charge 
against  the  estates  of  insane  persons,  and  the  section  fur- 
ther provided  that  the  board  of  supervisors  might  relieve 
the  relatives  of  such  insane  persons  from  any  part  or  all 
of  the  burden  imposed  by  the  other  provisions  of  the  sec- 
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tion.  It  will  be  observed  that  under  section  1433  the  board 
of  supervisors  only  had  power  to  relieve  the  relatives  or  rela- 
tives' estates  of  this  charge,  while  under  section  2297  of  the 
Code  of  1897  the  board  of  supervisors  may  determine 
whether  the  estates  of  persons  legally  bound  for  their  sup- 
port shall  be  charged  with  the  full  amount  of  such  support. 
From  an  examination  of  these  various  statutes,  it  is  appar- 
ent that  it  was  the  legislative  intent  to  give  to  boards  of 
supervisors  authority  to  relieve  these  estates  from  full  charges 
for  the  care  of  the  insane. 

The  purpose  of  the  Legislature  was  undoubtedly  to  en- 
able an  equitable  adjustment  of  charges  based  upon  condi- 
tions which  were  known  to  the  county  authorities;  for  in- 
stance, if  a  patient  required  but  little  attention  and  was 
able  to  perform  as  much  manual  labor  as  a  person  of  sound 
mind,  there  is  no  sound  reason  why  his  estate  or  his  rela- 
tives should  be  charged  the  full  amount  of  the  expense  of 
keeping  him  in  the  asylum,  if,  in  fact,  he  has  performed 
work  for  the  county  which  necessarily  had  to  be  done,  and 
which  was  greater  than  the  work  necessary  for  his  physical 
well-being.  If  the  county  required  the  services  of  able- 
bodied  men  for  work  in  and  around  its  poor  farm,  and  any 
of  the  insane  inmates  were  capable  of  doing  such  work  and 
did  in  fact  do  it  for  the  beniefit  of  the  county  rather  than 
for  the  benefit  of  the  patient's  health,  we  see  no  reason  why 
the  county  may  not  make  at  least  partial  compensation  for 
such  labor  by  an  agreement  through  its  board  of  supervisors. 
That  it  may  be  done  under  the  present  statute  there  can  be 
no  question,  and  we  are  of  the  opinion  that  such  an  ar- 
rangement could  be  made  under  former  statutes.  It  is  true 
that  Code  (section  2244)  provides  that  persons  admitted 
to  the  poorhouse  may  be  required  to  do  "  such  reasonable 
and  moderate  labor  as  may  be  suited  to  their  ages  and  bodily 
strength,  the  proceeds  of  which  shall  be  appropriated  to 
the  use  of ,  the  poorhouse  in  such  manner  as  the  board  may 
determine."     But  this  provision  evidently  was  not  intended 
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to  apply  to  insane  patients  with  estates  sufficient  to  pay  for 
their  care  and  keeping  any  further  than  the  requirement  of 
labor  was  necessary  for  the  health  of  the  patient.  In  other 
words,  the  Legislature  did  not  intend  to  take  all  of  the 
work  of  an  able-bodied  insane  patient  or  to  put  him  in  the 
place  of  an  ordinary  farm  hand,  and  in  addition  thereto 
charge  his  estate  for  the  cost  of  his  keeping.  The  section 
must,  therefore,  be  construed  in  connection  with  the  other 
sections  of  the  statute  to  which  we  have  already  referred, 
and,  when  so  construed,  we  think  there  is  no  difficulty  in 
finding  the  legislative  intent. 

A  point  is  made  on  the  particular  wording  of  Code,  sec- 
tion 2297,  and  chapter  52,  Acts  26th  General  Assembly. 
Under  the  latter  act,  the  estate  is  made  liable  for  the  reason- 
able value  of  treatment,  etc.,  while  under  section  2297  the 
estate  is  made  liable  for  the  reasonable  expense;  the 
word  "expense"  being  used  in  the  present  Code  in 
place  of  the  word  "value"  used  in  chapter  52. 
We  do  not  deem  this  change  material  in  view  of  our 
conclusion,  because  the  record  shows  as  a  matter  of  fact 
that  the  cost  or  the  actual  expense  is  the  same  as  the  reason- 
able value.  Under  a  Massachusetts  statute  very  similar  in 
wording  to  our  present  Code,  the  Supreme  Court  of  that 
State  held  in  City  of  Taunton  v.  Talbot,  186  Mass.  341 
(71  "N.  E.  785),  that,  where  an  inmate  of  an  almshouse 
rendered  services  therein  which  diminshed  the  general  ex- 
penditure to  an  amount  equal  to  the  cost  of  his  support,  no 
expense  was  shown  to  have  been  incurred  for  his  support^ 
and  hence  no  recovery  therefor  could  be  had. 

The  judgment  is  affirmed. 
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Nab^cy  Reed  and  Maky  M.  Reed  v.  The  City  of  Cedab 
Rapids  and  W.  N.  Dearborn,  Appellants,  and  The 
City  of  Cedab  Rapids,  Appellant,  v.  Nancy  Reed 
and  Maby  M.  Reed  and  John  A.  Reed. 

Municipal  corporations:    construction  of  sewers:    notice:    waiver 

1  OF  defect.  While  it  is  the  general  rule  that  proceedings  for  the 
special  assessment  of  property  must  be  in  strict  compliance 
with  the  statute,  still  there  may  be  a  waiver  of  defects  and 
irregularities  which  do  not  mislead  the  property  owner,  so  that 
the  tax  will  not  be  invalidated  thereby;  as  where  there  was  a 
defective  description  of  the  proposed  location  of  sewers  which 
would  have  been  fatal  to  the  jurisdiction  of  the  council,  had  not 
the  objecting  property  owners  appeared  and  objected  to  the 
location  of  the  sewer  and  assessments  on  entirely  different 
grounds. 

Same:    fiung  of  plat  and  schedule.    Where  the  plat  and  schedule 

2  for  the  construction  of  a  sewer  was  properly  filed  in  the  office 
of  the  city  recorder,  although  subsequently  removed  to  the 
city  engineer's  office  in  the  same  building  where  it  remained 
subject  to  inspection  during  the  further  progress  of  the  work, 
the  statute  relating  to  filing  the  same  was  sufficiently  complied 
with;  especially  as  no  prejudice  was  shown  arising  from  such 
removal. 

Same.    When  the   plat  and   schedule   for   the   construction   of  a 

3  sewer,  as  filed  with  the  city  recorder,  contains  all  the  require- 
ments of  the  statute  there  is  no  necessity  of  filing  a  duplicate 
of  the  same  after  the  work  is  completed. 

Constitutional  law:    due  process.    The  failure  of  the  statute  to  fix 

4  a  certain  time  for  the  hearing  of  objections  to  the  construction 
of  a  sewer  and  levy  of  an  assessment  therefor  by  the  city 
council  is  not  fatal  to  its  constitutionality,  in  that  it  permits 
the  taking  of  property  without  due  process  of  law;  the  right  of 
appeal  to  the  district  court  is  sufficient  to  meet  the  constitu- 
tional requirement  of  due  process. 

Special    assessment:    benefits.    In    determining    the    benefits    to 

5  property  by  the  construction  of  a  sewer  it  is  proper  to  consider 
the  frontage,  and  this  will  not  constitute  an  assessment  by 
the  old  front  foot  rule  rather  than  according  to  the  benefits 
conferred 
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Same.    Where  provision  was  made   to  extend  water  service  co- 
6    extensive  with  a  constructed  sewer  it  is  proper,  in  determining 
the  benefits  of  the  sewer,  to  compute  the  same  on  the  basis  of 
a  complete  water  service. 

Appeal  from  Linn  District  Court. —  Hon.  Wm.  G.  Thomp- 
son, Judge. 

Fbiday,  May  17,  1907. 

Reheaeing  Denied  Monday,  January  20,  1908. 

The  first  of  these  cases  is  an  action  in  equity  brought 
by  Nancy  Reed  and  Mary  M.  Reed  to  restrain  the  city  of 
Cedar  Rapids  from  levying  an  assessment  against  the  plain- 
tiffs' property  for  the  proposed  construction  of  a  sewer,  and 
also  to  restrain  the  appellant  Dearborn  from  accepting  sewer 
certificates  for  any  sewer  that  might  be  constructed,  or 
from  disposing  of  such  certificates,  and  asking  that  plain- 
tiffs' title  to  said  property  be  quieted  against  any  claim 
for  any  assessment  made  or  any  certificates  issued,  or  against 
any  claim  or  alleged  lien  against  the  property  of  plaintiffs 
by  reason  of  said  sewers.  The  second  of  the  cases  was  an 
appeal  by  John  A.  Reed,  Mary  M.  Reed,  and  Nancy  Reed 
from  the  action  of  the  city  council  of  the  city  of  Cedar 
Rapids  in  levying  assessments  against  their  property  by 
reason  of  the  construction  of  the  same  sewers  that  were  in- 
volved in  the  first  case.  When  the  cases  were  called  for 
trial,  they  were  by  agreement  consolidated. 

In  November,  1903,  the  property  owners  of  the  district 
covered  by  the  sewers  in  question  petitioned  the  city  council 
of  Cedar  Rapids  for  the  extension  of  the  sanitary  sewers 
through  that  district.  At  the  same  time  the  plaintiffs  in  the 
first  suit,  Nancy  Reed  and  Mary  M.  Reed,  circulated  and 
filed  a  remonstrance  against  such  extension  of  the  sewers. 
The  other  appellee,  John  A.  Reed,  was  not  then  interested 
in  the  property,  and  did  not  act  other  than  as  the  attorney 
for  the  plaintiffs  named.     On  the  20th  of  May  the  city 
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council  passed  a  resolution  of  intention  to  construct  these 
sewers,  and  notice  of  such  intention  was  published  on  June 
1st,  2d,  and  3d,  On  June  10,  1904,  the  sewers  were  or- 
dered by  resolution  of  the  council,  and  the  chairman  of 
the  public  improvement  committee  was  directed  to  advertise 
for  proposals  for  their  construction.  To  all  of  this  the 
plaintiffs  interposed  their  objections.  Notice  to  contractors 
was  thereafter  published,*  and  on  June  24,  1904,  the 
contract  for  the  construction  of  the  sewers  was  awarded  to 
W.  N.  Dearborn,  one  of  the  defendants  in  the,,  first  or 
injunction  suit,  which  was  commenced  in  August,  1904. 
In  November  following  the  public  improvement  com- 
mittee and  city  engineer  reported  that  the  sewers  had 
been  completed  and  recommended  the  acceptance  of  the 
same,  and  on  the  same  day  the  city  by  resolution  ac- 
cepted the  samO;  and  directed  ten  days'  notice  to  be  pub- 
lished of  the  intention  of  the  council  to  assess  the  cost  of 
their  construction  upon  the  abutting  and  adjacent  prop- 
erty. Objections  were  required  to  be  in  writing  and  filed 
with  the  city  recorder  on  or  before  the  second  day  of  De- 
cember, 1904.  On  said  date  the  plaintiffs  in  the  injunction 
suit  and  John  A.  Reed,  who  had  in  the  meantime  become 
interested  in  the  property,  filed  their  written  objections  to 
the  assessment.  At  the  council  meeting  on  December  2, 
1904,  these  objections  were  referred  to  the  public  improve- 
ment committee,  and  on  the  16th  day  of  the  same  month 
this  committee  reported  adversely  thereon,  and  at  a  meeting 
of  the  city  council  held  that  day  the  assessment  was  made. 
From  this  assessment  an  appeal  was  taken  to  the  district 
court.  On  the  trial  of  the  consolidated  cases  there  was  a 
judgment  for  the  Reeds,  from  which  the  city  of  Cedar 
Rapids  and  Dearborn  appeal. —  Reversed  and  remanded. 

James  W.  Good  and  H.  E.  Spangler,  for  appellants. 

JoJm  A.  Reed  and  W.  E.  Lamb,  for  appellees. 
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Shbb-win,  J. —  The  sewers  in  question  were  laid  in  the 
avenues,  streets,  and  alleys  on  the  west  side  of  the  river, 
and  the  avenues  and  streets  on  that  side  of  the  river  are 
designated  and  known  as  avenues  and  streets  west,  and, 
as  we  understand  the  record,  the  avenues  and  streets  on  the 
east  side  of  the  river  have  the  same  numbers,  but  are  not 
designated  avenues  and  streets  east.  The  notice  of  inten- 
tion to  construct  the  sewers  and  the  notice  of  the  intention 
to  levy  the  assessment  were  properly  published,  but  neither 
described  the  avenues  and  streets  as  avenues  and  streets  west, 
and  the  appellees  contend  that,  because  of  such  failure,  the 
council  was  without  jurisdiction  to  act,  and  that  all  of  its 
proceedings  thereunder  were  absolutely  void. 

It  is  well  established  in  this  State  that  proceedings  for 
the  special  assessment  of  property  must  be  in  strict  com- 
pliance with  the  statute,  and  this  court  has  also  held  that 
1  Municipal        ^®  uoticc  required  by  section  965  of  the  Code 
Sn8?r*uetion**    ^^  jurisdictional,  and  that,  unless  the  same  be 
Sccf'^fvc"^"     given  as  therein  provided,  the  city  acquires 
of  defect  ^^   jurisdiction    to    act.     Owen   v.    City    of 

Marion,  127  Iowa,  474;  Galligher  v.  Garland,  126  Iowa, 
210 ;  Martin  v.  Oshaloosa,  126  Iowa,  680 ;  Zaleshy  v.  City  of 
Cedar  Rapids,  118  Iowa,  714.  These  cases  are  also  au- 
thority for  the  rule  that,  where  the  city  has  acted  without 
jurisdicton,  an  injunction  will  lie  to  restrain  the  collection 
of  the  tax ;  but,  if  the  notices  are  only  defective  or  erroneous 
in  some  particular  which  may  be  corrected  by  objections  to 
the  council  or  by  appeal  to  the  courts,  such  defects  or  errors 
are  not  jurisdictional,  and  the  proceedings  thereunder  are 
not  void.  Owen  v.  City  of  Marion,  supra.  There  was  a 
defective  description  of  the  proposed  location  of  the  sewers 
which  might  have  been  fatal  to  the  jurisdiction  of  the  coun- 
cil had  the  appellees  not  appeared  and  contested  the  matter, 
or  if  they  had  not  had  actual  notice  of  the  true  location. 
But,  as  we  have  heretofore  seen,  the  notices  were  given  as 
required  by  the  statute,  describing  the  avenues  and  streets 
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correctly,  except  that  the  word  "  west  ^'  was  omitted  there- 
from; and  the  appellees  appeared  and  protested  or  objected 
to  the  location  of  said  sewers  and  the  assessment  therefor, 
not  on  the  ground  that  the  location  was  improperly  desig- 
nated, but  on  entirely  different  grounds.  The  appellees 
were  not  misled  by  such  defective  description  in  the  notice, 
and  we  think  their  appearance  was  a  waiver  of  the  defects 
therein.  Murphy  v.  Peoria,  119  111.  509  (9  N.  E.  896)  ; 
Qmck  V.  River  Forest,  130  111.  323  (22  N.  E.  816)  ;  Gregory 
V.  Ann  Arbor,  127  Mich.  454  (86  N.  W.  1013).  And  see 
Dist  Twp.  V.  Dist.  Twp.,  54  Iowa,  115;  Locke  v,  Chicago 
Chronicle,  107  Iowa,  390;  Moffitt  v.  Chicago  Chronicle, 
107  Iowa,  407.  Defects  and  irregularities  in  the  resolution 
or  notice  which  do  not  mislead  the  property  owner  will  not 
invalidate  the  tax.  Dittoe  v.  Davenport,  74  Iowa,  68; 
Hawkey e  L.  &  B.  Co,  v.  Marion,  110  Iowa,  472.  The 
record  also  shows  that  the  plat  and  schedule  filed  ten  days 
before  the  resolution  for  the  sewers  was  adopted  showed  the 
exact  location  thereof,  giving  the  additions  in  which  the  lots 
appeared,  and  these  additions  are  the  only  ones  of  the  name 
in  the  city. 

The  appellees^  second  point  is  that  no  plat  and  schedule, 
as  required  by  section  965  of  the  Code,  was  ever  filed  in  the 
oflSce  of  the  city  recorder.     The  facts   are  that  the  plat 
and  schedule  were  prepared  by  the  city  en- 
ofpUtand^       gineer  and  filed  in  the  city  recorder's  office 
on  the  first  of  June,  1904,  and  were  then 
taken  by   said   engineer  to  his  office   in  the   same  build- 
ing, where  they  remained  during  the  further  progress  of  the 
work.     We  think  this   a   substantial  compliance  with  the 
statute.     The  plat  and  estimate  were  in  fact,  filed  in  the 
proper  place,  and  the  record  shows  that,  while  in  the  en- 
gineer's office,  they  were  accessible  to  the  recorder  and  his 
deputy,  and  that  all  persons  calling  therefor  in  the  recorder's 
office  were  in  fact  shown  them  either  there  or  in  the  en- 
gineer's office.     It  is  not  shown  that  the  appellees  were  de- 
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nied  any  right  or  that  they  suffered  any  injury  because  the 
plat  was  not  at  all  times  kept  in  the  recorder's  office,  and 
we  think  their  point  is  without  merit  See  Dittoe  v.  Daven- 
port, and  Ilawheye  v.  Marion,  supra. 

It  is  also  said  that  no  plat  and  schedule  were  filed  after 

the  completion  of  the  work  as  required  by  Code,  section  821. 

The  requirements  of  this  section  are  substantially  the  same 

as  those  of  section  966,  and,  while  section  966 

3.  Sams.  .  . 

provides  that  section  821  shall  be  applicable 
to  cities  acting  under  special  charters,  it  could  not  have 
been  the  legislative  intent  to  require  the  filing  of  the  dupli- 
cate plats  and  schedules  in  the  recorder's  office.  As  we 
understand  the  record,  the  plat  and  schedule  prepared  by  the 
city  engineer  contained  all  of  the  requirements  of  section 
821,  and,  if  this  be  true,  no  purpose  would  be  served  by 
duplicating  them  after  the  work  was  completed. 

The  appellees  further  contend  that  section  971  of  the 
Code  contravenes  the  provisions  of  the  Constitution  of  the 
United  States  and  of  this  State,  prohibiting  the  taking  of 

4.  CoNSTiTu-  property  without  due  process  of  law,  in  that 
due  process.       {^  ^qqq  ^ot  providc  an  opportunity  for  the 

taxpayer  to  be  heard.  The  section  is  as  follows :  "  After 
filing  the  plat  and  schedule  referred  to  in  section  eight  hun- 
dred and  twenty-one,  chapter  seven,  of  this  title,  the  coun- 
cil shall  direct  the  clerk  or  recorder  to  give  ten  days'  notice, 
by  publishing  same  three  times  in  a  newspaper  published 
in  said  city,  that  such  plat  and  schedule  are  on  file  in  the 
office  of  the  clerk,  fixing  a  time  within  which  all  objections 
thereto  or  to  the  prior  proceedings  must  be  made  in  writing; 
and  the  coimcil,  having  heard  the  objections  and  made  neces- 
sary corrections,  shall  levy  the  special  assessment  as  shown 
in  such  plat  and  schedule.**  The  section  does  not  provide 
a  definite  time  for  hearing  objections.  It  does  no  more 
than  to  require  a  notice  of  the  filing  of  the  plat  and  schedule, 
and  the  fixing  of  a  time  within  which  all  objections  thereto 
or  to  the  prior  proceedings  must  be  made  in  writing.     It  is 
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true  it  provides,  by  implication  at  least,  that  the  council 
shall  hear  the  objections,  and  from  this  it  may  perhaps  be 
said  that  it  contemplates  the  presence  of  the  objecting  parties 
and  a  full  hearing.  But,  however  this  may  be,  we  are  of 
the  opinion  that  the  omission  to  require  the  fixing  of  a 
time  certain  for  hearing  the  objectors  is  not  fatal  to  the 
constitutionality  of  the  section.  Provision  is  made  for  a 
notice  of  the  time  within  which  objections  must  be  made 
in  writing,  and  that  such  objections  shall  be  heard  and 
considered  by  the  council.  If  it  be  said  that  the  council 
was  not  obliged  to  listen  to  evidence  in  support  of  said 
written  objections,  it  still  is  true  that  the  parties  were  not 
denied  an  opportunity  to  present  their  case  in  writing,  and 
this  we  think  was  sufficient  for  the  purpose  of  protecting 
their  rights.  The  cases  most  relied  upon  by  the  appellees 
in  support  of  their  position  on  this  point  are  Oatch  v.  City 
of  Des  Moines,  63  Iowa,  718,  and  Trustees  of  Griswold 
College  v.  City  of  Davenport,  65  Iowa,  633.  In  both  of 
those  cases,  however,  there  was  no  opportunity  to  be  heard 
in  any  way  either  personally  or  by  written  objections.  The 
cases  are  therefore  not  controlling. 

Moreover,  it  is  not  denied  that  the  right  of  appeal  to 
the  district  court  existed  in  favor  of  the  appellees  herein, 
and  they  did  in  fact  appeal  and  have  a  full  hearing  there. 
This  in  itself  is  sufficient  to  meet  the  constitutional  require- 
ment of  due  process.  Yoemans  v.  Riddle,  84  Iowa,  147; 
Butts  V.  Monona  County,  100  Iowa,  74;  Oliver  v.  Monona 
County,  117  Iowa,  43 ;  Davidson  v.  New  Orleans,  96  TJ.  S. 
10'4  (24  L.  Ed.  616)  ;  Hagar  v.  Reclamation  District,  111 
U.  S.  701  (4  Sup.  Ct.  663,  24  L.  Ed.  1044) ;  Lent  v.  Till- 
son,  140  U.  S.  316  (11  Sup.  Ct.  825,  35  L.  Ed.  419). 

What  we  have  already  said  on  the  question  of  due 
process  disposes  of  the  claim  that  the  objections  filed  were 
6.  Special  AS-        referred  to  the  public  improvement  committee 

ssssmsnt:  ^      *  ^ 

benefits.  of  ^hc  couucil.     Under  the  statute  an  assess- 

ment for  any  public  improvement  must  be  in  proportion  to 
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the  special  benefits  conferred  upon  the  property  thereby  and 
not  in  excess  of  such  benefits.  Code  Supp.  1902,  sec- 
tion 792a.  And  the  appellees  say  that  the  assessment  here- 
in was  made  on  the  old  front-foot  rule.  This  claim  is 
not  sustained  by  the  record,  however.  It  may  be  true  that 
the  frontage  was  considered  in  determining  the  benefits  con- 
ferred, and  in  our  judgment  such  consideration  is  entirely 
proper,  for  the  benefits  cannot  well  be  ascertained  without 
considering  the  size,  shape,  and  location  of  property.  M. 
&  St.  L.  B.  B.  Co,  V,  Lindquist,  119  Iowa,  144. 

Nor  is  the  fact  that  water  service  was  not  then  ex- 
tended to  reach  every  part  of  the  sewer  a  controlling  factor 
in  the  case.  It  is  shown  that  before  the  trial  below  action 
had  been  taken  which  would  soon  result  in  so 
extending  it,  and,  if  it  were  to  be  held  that 
a  sanitary  sewer  can  confer  no  benefits  except  in  conjunction 
with  a  city  water  system,  a  proposition  to  which  we  are 
not  now  ready  to  subscribe,  we  still  hold  that,  when  it  ap- 
pears that  provision  has  already  been  made  therefor,  benefits 
may  be  computed  on  the  Tjasis  of  a  complete  service. 

We  think  the  trial  court  erred  in  holding  the  tax  in- 
valid, and  the  judgment  must  be  and  it  is  reversed,  and  the 
case  remanded  for  a  judgment  in  harmony  with  this  opinion. 
—  Beversed. 


Alonzo  Milhollkn  v.  The  A.  Y.  McDonald  &  Mobbison 
Manufacturing  Co.,  Appellant. 

Contract    for    services:    evidence:    conclusion:    harmi^ess    error. 

1  Where  there  is  no  serious  conflict  as  to  the  current  wages  and 
plaintiff  has  testified  to  the  length  of  time  he  has  worked,  in 
a  suit  for  services  under  an  oral  contract,  his  statement  of  the 
amount  due  is  not  prejudicial  as  being  a  conclusion,  since  the 
amount  due  is  merely  a  matter  of  computation. 

Same.    Where  the  defense,  in  an  action  for  services  under  an  oral 

2  contract  was  a  specific  agreement  to  do  certain  work,  rejection 
of  oral  evidence  that  men  employed  on  the  work'  were  not 
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on   defendant's  pay  roll  was  not   prejudicial,  where  the   pay 
roll  itself  was  subsequently  admitted. 

Same.    The  testimony  of  defendant  in  an  action  for  services  as  to 

3  the  nature  of  the  work  contemplated  by  the  contract  of  em- 
ployment, but  not  shown  to  have  been  communicated  to  plain- 
tiflF,  was  properly  excluded. 

Evidence:    offer  of  compromise.    An  offer  of  compromise  and  set- 

4  tlement  which  amounts  to  in  admission  of  indebtedness,  and 
not  made  simply  to  avoid  litigation,  may  be  shown  in  evidence. 

Evidence:    admissions  against  interest.    In  an  action  for  services 

5  an  account  book  kept  by  plaintiff  and  containing  entries  tend- 
ing to  show  that  he  was  doing  the  work  by  contract  rather  than 
by  the  day,  as  contended  by  plaintiff,  is  admissible  as  a  written 
declaration  against  interest. 

Appeal    from    Dubuque    District    Court. —  Hon.    M.    C. 
Matthews,  Judge. 

Wednesday,  July  3,  1907. 

Eeheabing  Denied  Monday,  January  20,  1908. 

Suit  to  recover  upon  quantum  meruit  for  personal 
services  under  an  alleged  oral  contract  The  defense  plead 
was  that  the  services  were  rendered  under  specific  contracts. 
There  was  also  a  counterclaim.  Trial  to  a  jury  and  a  ver- 
dict for  the  plaintiff  upon  which  judgment  was  rendered. 
The  defendant  appeals. —  Reversed. 

Hurd  Lenehan  &  Kiesel  and  Lyon  &  Lyon,  for  ap- 
pellant 

T.  J.  Paisley  and  Willam  Graham,  for  appellee. 

Shekwin,  J. —  In  his  petition  the  plaintiff  alleged  his 
oral  employment  by  the  defendant  to  superintend  and  build 
certain  foundation  walls  without  any  agreement  as  to  com- 
pensation, and  that  he  performed  such  service  between  June 
8,  1903,  and  September  24,  1904,  amounting  to  three  hun- 
dred and  eight  days,  the  value  of  which  service  was  $4  per 
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day.  The  answer  denied  the  contract  of  employment  and  the 
rendition  of  services  thereunder,  and  pleaded  a  counterclaim 
for  a  sum  greater  than  the  amount  claimed  by  the  plain- 
tiff, based  on  the  allegation  that  the  walls  referred  to  in 
the  plaintiff's  petition  were  three  in  number ;  that  the  build- 
ing of  the  principal  wall  in  question  and  furnishing  materials 
therefor  was  undertaken  by  'A.  Milhollen  &  Son,  a  firm 
composed  of  the  plaintiff  and  his  son  William,  under  a  cer- 
tain written  contract  for  the  lump  price  of  $2,250 ;  that  tho 
building  of  the  other  two  walls  and  furnishing  the  materials 
therefor  was  undertaken  by  said  firm  under  two  oral 
contracts,  in  one  of  which  the  lump  price  was  $280,  and 
in  the  other  of  which  the  price  was  $1.35  per  perch; 
that  said  firm  failed  to  complete  the  work  so  under- 
taken, and  abandoned  it;  that  defendant  was  compelled 
to  complete  it,  and  that  the  defendant  during  said  firm's 
employment  under  said  contracts  made  payments  of  money, 
material,  labor,  etc.,  to  it  and  on  its  account,  and,  after 
its  abandonment  of  the  work,  completed  the  same  at  the 
defendant's  expense;  and  that  the  aggregate  of  the  dis- 
bursements so  made  was  $352  in  excess  of  the  total  amount 
of  the  three  contracts,  for  which  excess  sum  defendant  asks 
judgment  against  plaintiff.  The  plaintiff  replied  to  the 
counterclaim,  admitting  making  the  written  contract  for 
the  principal  wall,  and  alleging  that,  soon  after  the  work 
was  commenced  under  it,  it  was  abandoned  by  mutual  con- 
sent, and  that  the  oral  contract  plead  in  the  petition  was 
substituted  therefor.  There  was  also  a  denial  that  the  two 
other  specific  oral  contracts  were  entered  into. 

A  great  many  errors  are  assigned  and  argued;  but  we 
shall  direct  our  attention  to  only  such  as  we  deem  of  suffi- 
cient importance  to  require  specific  notice.  The  plaintiff 
1.  Contract  introduced  evidcncc  tendinff  to  show  the  go- 

PORSSRVICES:  .  .  TN     1  1 

evidence :  con-    mff  wagcs  of  stouc  masous  lu  Dubuquc  and 

elusion :  barm-  o  o  x 

less  error.  Qf  ^  foreman  of  such  work  during  the  time 

in  controversy,  and,  as  we  understand  the  record,  there  is 
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no  serious  question  on  this  point.  He  was  then  examined 
as  a  witness  for  himself,  and,  after  stating  the  number  of 
days  he  had  worked  for  the  defendant  and  that  he  was  the 
foreman  of  the  work,  he  was  asked  this  question :  "  What 
is  the  amount,  if  anything,  that  is  yet  unpaid  you  for  that 
work  ? "  He  was  permitted  to  answer  over  the  objection  of 
the  defendant  that  the  question  called  for  a  conclusion,  and 
the  ruling  is  assigned  as  error.  It  may  be  conceded  that  it 
was  the  province  of  the  jury  to  determine  from  the  whole 
case  the  amount  that  was  due  the  plaintiff,  if  it  found  that 
the  work  performed  by  him  was  not  done  under  the  contracts 
pleaded  by  the  defendant;  but,  there  being  no  controversy 
in  the  record  as  to  the  amount  of  time  put  in  by  him,  or 
as  to  the  value  of  his  services  if  he  was  working  for  the 
defendant  as  claimed  by  him,  the  amount  due  him  was  a 
matter  of  computation  only,  and,  while  strictly  speaking  the 
question  did  perhaps  call  for  the  conclusion  of  the  witness, 
the  answer  thereto  was  not  prejudicial. 

Whether  there  was  an  abandonment  of  the  contract  for 
the  erection  of  the  larger  wall:  was  the  controlling  question 
in  the  case;  and  any  evidence  offered  on  the  part  of  the 
defendant  tending  in  any  way  to  show  that  the 
plaintiff's  contention  relative  thereto  was  not 
true  was  competent  and  material,  and,  on  the  trial  as  bear- 
ing upon  this  question,  the  defendant  offered  evidence  tend- 
ing to  show  that  men  employed  upon  these  foundations  were 
in  the  employ  of  the  plaintiff  rather  than  of  the  defendant. 
The  offer  was  to  show  by  parol  that  the  names  of  these  men 
were  not  carried  on  the  defendant's  payroll,  and  this  testi- 
mony was  not  received.  It  is  suflScient  answer  to  the  appel- 
lant's contention  relative  to  the  ruling  to  say  that  the  pay- 
rolls were  afterwards  received  in  evidence,  and  were  of 
themselves  the  best  evidence  of  their  contents. 

John  Morrison,  who  represented  the  defendant  firm  in 
its  transactions  with  the  plaintiff  and  his  firm,  testified  that 
the  number  of  piers  in  contemplation  for  the  main  wall 
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when  Mr.  Milhollen  commenced  work  thereon  was  the  same 
as  was  provided  in  the  drawings  which  were 
introduced  in  evidence,  and  this  answer 
was  stricken  out  on  the  plaintiff's  motion.  We  think  the 
ruling  was  right.  Whatever  the  defendant  may  have  con- 
templated which  was  not  shown  to  have  been  communicated 
to  the  plaintiff  would  clearly  be  incompetent. 

The  appellant  says  that  it  was  not  permitted  to  show 
that  the  measurements  of  a  part  of  one  of  the  wall  founda- 
tions made  by  Engler  and  Morrison  agreed  with  the  measure- 
ments made  by  the  plaintiff,  but  he  is  mistaken  in  this. 
The  question  was  answered  in  substance  in  another  place. 

It  is  urged  that  the  plaintiff  was  permitted  to  prove 

an  offer  of  compromise  or  settlement  made  by  the  defendant. 

It  is,  of  course,  a  well-settled  rule  that  where  a  settlement  is 

offered    without    the    acknowledgment    of    a 

offer  of  *  debt,  but  for  the  purpose  of  avoiding  litiga- 

compromise.  .  .  -  i  i     •        T 

tion,  it  may  not  be  proven;  and  such  is  also 
the  statutory  provision.  But  in  this  case  the  testimony  tends 
to  show  that  the  offer  of  settlement  was  not  of  this  kind,  but, 
on  the  other  hand,  that  it  was  a  virtual  admission  of  in- 
debtedness, and  an  offer  to  compromise  for  a  sum  much  less 
than  was  claimed  by  the  plaintiff.  Such  being  the  case,  the 
evidence  was  competent  under  the  holding  in  Bayliss  v,  Mur- 
ray, 69  Iowa,  290,  and  Eassing  v.  Ordway,  100  Iowa,  611. 

A  foundation  was  laid  for  the  impeachment  of  one  of 
the  defendant's  witnesses,  but,  when  the  impeaching  witnesses 
were  called,  the  exact  questions  used  as  the  foundation  for 
the  impeachment  were  not  propounded  to  the  impeaching 
witnesses.  It  is,  of  course,  a  rule  well  established  that  such 
questions  must  give  the  substance,  and  nothing  more,  of  the 
question  sought  to  be  used  as  the  foundation  for  the  im- 
peachment, and  in  this  case  there  was  no  serious  infringe- 
ment of  this  rule. 

Complaint  is  made  because  the  court  refused,  at  the 
instance  of  the  defendant,  to  instruct  the  jury  that  the  plain- 


Jan.  1908]     Milhollen  v.  McDonald  Mfg.  Co.        119 

tiff  had  authority  to  make  the  tumble  mill  contracts  on  be- 
half of  the  firm  of  MilhoUen  &  Son,  but  there  was  no  error 
in  such  refusal,  because  of  the  conflict  in  the  testimony. 

It  is  very  strenuously  contended  that  the  verdict  and 
judgment  should  not  stand  because  of  the  insufficiency  of  the 
evidence  tending  to  support  them.  We  have  given  the  record 
careful  examination,  and,  without  recapitulating  the  testi- 
mony, we  are  of  the  opinion  that  the  verdict  should  not  be 
disturbed  for  the  lack  of  evidence. 

Complaint  is  made  of  the  argument  of  the  appellee's 
counsel,  but  we  find  nothing  therein  which  would  justify  a 
reversal  of  the  case.  The  statements  complained  of  were 
legitimate  comments  on  the  record  as  it  had  been  made  be- 
fore the  jury. 

The  defendant  offered  in  evidence  an  account  book 
which  had  been  kept  by  the  plaintiff  during  the  progress  of 
work  on  the  walls  in  question.  The  entries  in  this  book 
6.  EviDEKd:  made  at  the  instance  of  the  plaintiff  tended 
IgSiS  iS?  ^^^  strongly  to  show  that  he  was  doing  the 
tercet  work  for  the  defendant  under  the  contracts 

pleaded  by  the  defendant,  instead  of  by  day's  work.  This 
book  was  clearly  admissible  as  an  admission  against  the 
plaintiff's  interest.  It  was  not  offered  for  the  purpose  of 
proving  the  defendant's  counterclaim,  but  solely  for  the  pur- 
pose of  showing  the  plaintiff's  admission  by  written  declara- 
tion of  the  nature  of  the  contract  between  the  parties,  and  we 
are  of  opinion  that  it  was  error  to  exclude  it. 

It  is  a  rule  too  well  established  to  require  citation  of 
authority  to  support  it  that  any  declaration  made  by  a  party 
against  his  own  interests  is  competent  evidence  in  behalf  of 
his  adversary,  and,  under  this  rule,  this  book  was  clearly 
admissible,  and,  for  the  error  in  excluding  it,  the  case  must 
be,  and  it  is,  reversed. 
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Greenlee  Bros.  v.  Mrs.  M.  E.  Eggebt,  Appellant. 

Livery  stable  keepers:  >  damage  to  rig:    uabiuty:    evidence.    On 

review  of  the  evidence  in  an  action  to  recover  damages  to  a 

livery  rig,  the  result  of  the  alleged  negligence  of  the  p^rty 

'  driving  the  same,  it  is  held  that  the  "damage  was  the  result  of 

an  accident  pure  and  simple  for  which  no  one  was  liable. 

Appeal  from  Floyd  District  Court. —  Hon.  C.  H.  Kbllby, 

Judge.  ' 

Monday,  November  18,  1907. 

Eehearing  Denied,  Monday,  January  20,  1908. 

Suit  to  recover  damages  for  injury  to  a  livery  rig 
hired  by  the  defendant.  There  was  a  verdict  and  judgment 
for  the  plaintiffs,  from  which  the  defendant  appeals. —  Re- 
versed. 

Eggert  &  LocJcwood,  for  appellant. 

J.  H.  Lloyd,  for  appellees. 

Sherwin,  J. —  In  July,  1902,  the  defendant  hired  a 
livery  rig  of  the  plaintiffs  for  a  trip  into  the  country  with 
her  family.  The  carriage  had  three  seats,  and  was  drawn 
by  a  pair  of  gentle  horses.  Seven  or  eight  persons  made  the 
trip  in  the  carriage,  most  of  whom  were  adults.  The  party 
started  for  their  home  in  Charles  City  soon  after  a  six  oVlock 
tea,  and  on  the  way  home  the  accident  resulting  in  the  in- 
juries complained  of  happened.  The  road  traveled  by  the 
appellant  was  dry  and  smooth.  All  of  the  evidence  touch- 
ing the  cause  of  the  accident  and  the  circumstances  con- 
nected therewith  is  to  the  effect  that  the  team  was  walking 
quietly  along,  when  it  was  suggested  that  they  go  a  little 
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faster,  whereupon  the  driver,  one  of  the  young  ladies  of  the 
party,  touched  one  of  the  horses  lightly  with  the  whip.  The 
team  immediately  started  on  a  slow  trot,  and  just  at  the  mo- 
ment of  starting  there  was  a  "  snapping  or  cracking  noise," 
indicating  that  something  about  the  rig  had  broken,  and 
almost  at  once  thereafter  the  front  end  of  the  carriage  pole 
dropped  to  the  ground,  and  the  team  ran  away,  causing  the 
damage  for  which  recovery  is  asked. 

The  evidence  tended  to  show  that,  when  the  rig  was  de- 
livered to  the  appellant  in  the  morning,  the  carriage  and 
harness  were  sound  and  in  good  condition.  After  the  acci- 
dent, it  was  found  that  one  of  the  singletrees  was  broken 
where  the  bolt  fastened  it  to  the  doubletree.  The  carriage 
was  tipped  over  a  short  distance  from  where  the  team  began 
to  run,  and  the  team  broke  away  therefrom  and  went  on, 
and  when  it  was  found  some  of  the  tugs  were  broken.  Just 
what  was  broken  before  the  pole  dropped  is  not  definitely 
knovTn,  but  there  can  be  little  doubt  that  it  was  the  single- 
tree, although  there  is  evidence  tending  to  show  that  a  short 
piece  of  a  tug  was  afterwards  found  between  the  wreck  of 
the  carriage  and  the  point  where  the  trouble  commenced. 
But  the  matter  is  not  very  material  If  the  negligence  of 
the  appellant  or  of  the  young  lady  who  was  driving  the  team 
at  the  time  was  the  proximate  cause  of  the  accident  and  the 
consequent  damage  to  the  rig,  it  does  not  matter  whether 
the  singletree  or  the  tug  first  gave  way  because  of  such  neg- 
ligence. The  trial  court  instructed  that,  if  the  rig  was  de- 
livered to  the  defendant  in  good  order,  the  burden  was  on 
her  to  show  her  freedom  from  negligence  in  handling  it. 
As  no  fault  is  found  with  the  instruction,  the  rule  stated  by 
the  court  is  the  law  of  this  case,  and  we  must  consider  the 
evidence  in  accordance  therewith.  After  a  careful  reread- 
ing of  the  entire  record,  we  are  satisfied  there  is  not  suflScient 
evidence  to  support  the  finding  of  negligence  on  the  part  of 
the  defendant.  The  only  possible  negligence  that  the  plain- 
tiffs can  rely  upon  is  the  act  of  starting  the  team  up  at  the 
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time  in  question,  and  all  of  the  testimony  shows  that  it  was 
done  in  the  usual  and  ordinary  way,  at  a  time  and  place  when 
and  where  it  was  perfectly  proper  to  do  so.  It  is  true  the 
plaintiffs  claim  the  team  was  not  properly  hitched  to  the  car- 
riage for  the  return  trip,  and  there  is  some  evidence  tending 
to  show  that  the  pole  straps  were  too  loose;  but,  if  this  be 
so,  it  was  not  the  cause  of  the  accident,  for  it  is  undisputed 
that  the  team  was  at  the  time  traveling  down  a  slight  decline 
where  the  pole  straps  would  naturally  be  tightened  by  the 
pressure  of  the  carriage,  and  that  the  pole  did  not  drop  until 
after  the  singletree  or  tug  broke,  so  that  one  horse  lunged 
ahead  of  the  other. 

The  record  discloses  an  accident  pure  and  simple;  one 
which  may  occur  at  any  time,  for  which  no  one  can  be 
justly  blamed.     The  judgment  is  reversed. 


FoBT  Madison  Street  Railway  Company  v.  Hknry 
Hughes,  Thomas  Dodson  and  Frank  Dodson,  Ap- 
pellants. 

Street  railways:    interference  with  same:    moving  of  buildings. 

1  Where  a  street  railway  company  has  lawfully  acquired  the 
right  to  occupy  the  streets  of  a  city,  the  right  to  operate  its 
lines  cannot  be  interfered  with,  its  franchise  impaired  or  prop- 
erty destroyed,  for  the  purpose  of  enabling  another  to  use  the 
street  in  moving  buildings. 

Same:    injunction:    recovery  upon  bond.    To  recover  on  an  in- 

2  junction  bond,  in  an  action  restraining  interference  with  a 
street  car  line  by  the  moving  of  buildings,  it  must  be  shown 
that  there  was  no  threat  to  tear  down  the  companies  over- 
head construction. 

Adjudication.    There  is  no  adjudication  of  issues  involved  in  a  pe- 

3  tition  which  is  dismissed  without  prejudice  before  final  sub- 
mission of  the  case. 

Appeal  from  Lee  District  Covrt. —  Hon.  Henet  Bank,  Jil, 

Judge. 
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Wednesday,  Dbcbmbeb  11,  1907. 
Eehe-^iking  Denied,  Monday,  January  20,  1908. 

The  defendants  Thomas  and  Frank  Dodson  are  house 
movers,  and  had  contracted  with  the  defendant  Hughes  to 
move  a  certain  house  described  as  sixteen  and  a  half  feet 
wide  by  thirty  feet  long  and  twenty-one  feet  high,  from  a 
point  in  the. western  limits  of  Ft.  Madison  to  the  north 
side  of  Santa  Fe  avenue  between  Hanover  street  and  Van 
Valkenburg  avenue,  and  had  loaded  it  on  timbers  thirty 
feet  long  resting  on  wagons,  and  had  reached  a  point  op- 
posite Ivanhoe  Park,  and  contemplated  proceeding  with  it 
along  Santa  Fe  avenue,  a  distance  of  about  one  and  one-fourth, 
miles.  The  Ft.  Madison  Street  Eailway  Company  operated 
a  street  railway  along  this  avenue,  and  its  wires  were  so 
strung  that  the  house  could  not  be  taken  further  without 
their  removal,  and  the  defendants  notified  the  company  that 
they  were  about  to  move  the  house  over  its  track,  and  that 
it  was  of  such  dimensions  that  "  all  stay,  trolley,  and  other 
wires  of  your  company  will  interfere  and  obstruct''  its 
passage,  and  required  the  "  wires  and  other  obstructions  " 
to  be  taken  out  of  the  way  "  so  fast  as  it  is  possible  to  pro- 
ceed therewith.''  Thereupon,  in  November,  1901,  the  com- 
pany sued  out  a  writ  of  injunction  enjoining  defendants 
"  from  moving  said  house  over  and  along  plaintiff's  track 
upon  Santa  Fe  avenue  and  from  interfering  in  any  way 
with  the  trolley  wires,  span  wires,  poles,  and  overhead  con- 
structions of  said  plaintiff,  and  from  interfering  with  or 
interrupting  the  regular  and  continuous  running  of  its  cars 
upon  its  said  track." 

The  defendants  answered  January  13,  1902,  and  on  the 
same  day  filed  a  cross-bill,  praying  that  the  court  direct  the 
removal  of  all  obstructions  to  the  passage  of  the  vehicles 
bearing  the  house  along  the  avehue,  on  the  ground  that  the 
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company  accepted  its  franchise  burdened  with  the  duty  of  so 
using  the  street  as  not  to  obstruct  the  same  or  interfere  with 
travel  thereon.  On  September  20th,  the  same  year,  the 
company  dismissed  its  petition,  and  five  days  later  defend- 
ants amended  their  cross-petition  by  alleging  that  the  ob- 
structions of  the  company  interfered  with  their  business  as 
house  movers,  and  also  alleging  the  dissolution  of  the  writ 
of  injunction,  and  praying  for  judgment  on  the  bond  for 
damages  resulting  from  its  alleged  wrongful  issuance.  Oc- 
tober 10,  1903,  a  motion  for  more  specific  statement  was 
sustained  and  another  amendment  to  the  cross-petition  filed. 
February  12,  1904,  the  court  on  its  own  motion  directed 
defendants  to  file  a  petition  separating  the  law  issues  from 
those  to  be  heard  in  equity.  This  was  done  February  23, 
1904,  and  in  June  following  an  answer  thereto  was  filed 
by  the  company  and  also  an  answer  to  the  cross-petition  in 
equity.  Some  other  pleadings  were  filed  in  the  equitable 
cause,  and  the  same  came  on  for  hearing  February  13,  1905, 
and  on  the  6th  day  of  May,  1905,  was  decided  by  the  entry  of 
a  decree  dismissing  the  cross-petition  of  defendants  and 
amendments  thereto.  September  28th  following  the  defend- 
ants amended  their  cross-petition  at  law,  and  on  February 
28,  1906,  the  company  amended  its  answer  by  pleading, 
among  other  things  that  the  decree  referred  to  was  an  ad- 
judication that  defendants  had  no  right  "  to  interfere  with 
and  molest  the  street  car  track  and  overhead  construction  of 
said  company."  On  the  following  day  defendants  amended 
their  cross-petition,  and  the  parties  proceeded  to  trial,  re- 
sulting in  a  verdict  for  the  company  upon  which  judgment 
was  entered.     The  defendants  appeal. —  Affirmed. 

John  L.  Benhow  and  D.  F.  Milier,  for  appellants. 
Oeorge  B.  Stewart,  for  appellee. 

Ladd,  J. —  The  right  of  the  plaintiff  to  operate  an 
electric  street  railway  along  Santa  Fe  avenue  is  not  ques- 
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Uoned.     The  trial  proceeded  on  the  theory  that  the  company 
1.  Stimtiail-       had  a  franchise  so  to  do,  and  it  necessarily 

ways:  inter-  •    i    i.  i 

ferenccwith  follows  that  the  mcans  essential  for  that  pur- 
same:  moving  ^  * 
of  buildings.  posc,  such  as  the  setting  of  poles  and  string- 
ing of  the  trolley  and  other  wires,  might  be  employed.  Of 
course,  all  this  must  have  been  done  in  such  a  manner  as  not 
unnecessarily  to  interfere  with  the  ordinary  uses  of  the  street 
for  traveL  No  claim  is  made  that  this  rule  was  violated 
unless  it  shall  be  held  that  moving  houses  along  the  highway 
is  one  of  these  ordinary  uses.  The  company  was  in  the  en- 
joyment of  a  right  which  is  unquestioned.  It  may  move  its 
cars  along  the  street  according  to  its  own  plans,  if  reasonable 
precautions  are  made  for  both  the  service  and  protection  of 
the  public.  The  right  to  do  so  is  to  be  guarded  as  fully 
as  that  of  other  citizens  in  their  use  of  the  street  for  travel 
by  the  ordinary  means  employed  for  that  purpose.  Its 
facilities  for  rapid  and  convenient  transportation  have  been 
established  in  pursuance  of  law  and  the  action  of  the  city,  at 
a  large  expense,  and  the  value  thereof  ought  not  to  be  un- 
duly impaired  and  the  carriage  of  passengers  interrupted  by 
the  obstruction  of  the  street  for  any  considerable  time  by 
the  moving  of  lai^  buildings  thereon.  It  is  true  that  citi- 
zens ordinarily  have  the  right  to  use  the  streets  to  the  same 
extent  as  the  railway  company,  but  this  does  not  authorize 
them  unrieasonably  to  occupy  such  streets,  to  the  exclusion 
of  all  others,  or  to  prevent  the  passage  of  cars.  Of  course, 
the  latter  may  be  required  to  stop  temporarily  for  the  load- 
ing or  unloading  of  vehicles  and  the  like  for  domestic  and 
commercial  purposes,  for  one  of  the  main  objects  in  estab- 
lishing streets  is  to  afford  access  to  properties  abutting  there- 
on. Here  the  defendants  proposed  to  move  the  house  along 
the  plaintiff's  track  for  a  distance  of  a  mile  and  a  quarter, 
thereby  not  only  stopping  the  running  of  its  cars  for  many 
hours  and  probably  for  several  days,  but  requiring  the  re- 
moval of  its  trolley  and  other  wires  as  well.  This  would 
be  inconsistent  with  the  company's  right  to  occupy  the  street. 
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Section  767  of  the  Code  provides  that  "cities  and  towns 
shall  have  the  power  to  authorize  or  forbid  the  construction 
of  street  railways  within  their  limits  and  may  define  the 
motive  power  by  which  the  cars  thereon  shall  be  propelled ; 
and  to  authorize  or  forbid  the  location  and  laying  down  of 
tracks  for  railways  and  street  railways  on  all  streets,  alleys, 
and  public  places ;  but  no  railway  track  can  thus  be  located 
and  laid  down  until  after  the  injury  to  property  abutting 
upon  the  street,  alley,  or  public  place  upon  which  such  rail- 
way track  is  proposed  to  be  located  and  laid  down  has  been 
ascertained  and  compensated  for  in  the  manner  provided 
with  reference  to  taking  private  property  for  works  of  in- 
ternal improvement." 

Having  made  compensation  for  any  injury  resulting 
to  abutting  property,  laid  its  track  in  the  street^  and  estab- 
lished its  line  in  pursuance  to  this  statute,  the  company  had 
the  right  to  operate  the  same,  and  to  the  full,  free  and  com- 
plete exercise  of  the  franc^hise  with  which  it  was  clothed. 
That  a  street  railway  interferes  with  ordinary  travel  to  some 
extent  cannot  be  doubted.  This  is  necessarily  taken  into 
account  in  permitting  its  use  of  the  street  and  in  assessing 
damages  resulting  therefrom.  And  there  is  no  doubt  but 
that  one  desiring  to  change  the  location  of  a  house  or  other 
structure  may  move  it  along  a  public  street,  providing  the 
conditions  of  the  street  are  such  that  this  may  be  done  with- 
out injury  to  others  having  a  prior  right  thereto,  and  pro- 
viding, further,  that  this  does  not  by  interfering  with  travel 
become  a  nuisance.  But^  where  the  use  of  the  street  has 
been  lawfully  appropriated  in  so  far  as  essential  for  the 
operation  thereon  of  an  electric  street  railway,  one  of  the 
modem  conveniences  of  travel  and  transportation,  there  is 
no  tenable  ground  for  demanding  that  its  operation  shall 
cease  or  be  unduly  interfered  with,  or  that  the  value  of  its 
franchise  shall  be  impaired  or  its  property  destroyed  to 
enable  another  to  make  an  unusual  and  extraordinary  use  of 
the  street  in  the  moving  of  houses  or  other  structures  over  it 
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This  would  be  inconsistent  with  the  franchise  granted  to 
which  the  street  has  become  subject.  The  rights  of  the 
defendants  to  the  use  of  the  street  was  limited  by  those  of  the 
company  to  operate  its  cars  thereon,  and  they  could  not  in- 
sist upon  the  elimination  of  its  franchise  rights  in  order  to 
give  way  to  them  over  the  road  in  moving  the  house.  In 
other  words,  the  defendants  had  the  right  to  the  use  of  the 
street  as  it  was,  with  the  trolley  line  in  operation,  and  not 
as  it  would  have  been  had  no  franchise  been  granted  by  the 
city  of  Ft,  Madison ;  and,  as  they  could  not  move  the  house 
lengthwise  on  the  street  as  they  intended  without  occupying 
the  company^s  track,  destroying  the  trolley  line,  and  inter- 
rupting for  a  considerable  time  the  operation  of  its  cars,  the 
jury  was  rightly  instructed  that  they  were  not  entitled  to 
take  the  house  into  that  street.  As  directly  in  point,  see 
Millville  Traction  Co.  v.  Goodwin,  53  N.  J.  Eq.  448  (32 
Atl.  263) ;  Williams  v.  Citizens'  By.  Co.,  130  Ind.  71  (29 
N.  E.  408,  15  L.  E.  A.  64,  30  Am.  St.  Eep.  201)  ;  DicJcinn 
son  V.  Electric  L.  &  M,  Co.,  53  HI.  App.  379 ;  Croswell  on 
Electricity,  section  259;  1  Joyce  on  Electric  Law,  section 
481;  Koads  and  Streets,  578.  See,  for  the  valuable  dis- 
cussion of  the  subject,  Northwestern  Tel.  Co.  v.  Anderson, 
12  N.  D.  585  (98  N.  W.  706,  65  L.  R  A.  771,  102  Am. 
St.  Rep.  580).  In  Williams  v.  Citizens'  R.  Co.,  supra,  in 
deciding  a  like  question :  "  The  purpose  for  which  high- 
ways are  laid  out  and  dedicated  is  that  of  travel  in  the  usual 
modes.  It  would  be  strange,  indeed,  if  large  buildings 
could  be  moved  along  the  thronged  streets  of  a  city  without 
control  or  restriction ;  and  it  would  be  equally  as  strange  if 
the  owner  of  a  building  could  destroy  the  property  of  others 
in  order  to  enable  him  to  move  his  building  from  one  place 
to  another." 

II.  As  the  defendants  had  no  right  to  move  the  house 
along  the  company's  track,  it  necessarily  follows  that,  in 
order  to  have  recovered  on  the  bond,  they  must  have  shown 
that  they  had,  not  threatened  to  tear  down  the  overhead  con- 
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struction,  or  to  use  the  company's  track  as  alleged,  for  this 
2  sa  E-  in-  ^^^  ^^  *^®  ^^^^  ^^  injunction  prohibited  them 

ic?ovcry*  from  doiug.     This  issue  was  fairly  submitted 

upon  bond.  ^^  ^j^^  jury.  Its  finding  was  for  the  company, 
so  that,  even  if  there  was  error  in  the  rule  for  the  measure 
of  damages  as  given  by  the  court,  and  there  was  none,  de- 
fendants could  not  have  been  prejudiced  thereby. 

The  contention  that  the  dismissal  of  the  petition  for 
the  writ  of  injunction  constituted  an  adjudication  is  disposed 
of  by  section  3764  of  the  Code.  As  defendants  had  no  right 
to  move  the  house  on  the  company's  tracks,  it 
JUDICATION.  .^  ^^^  important  whether  this  had  been  ad- 
judicated in  the  equity  case.  The  suggestion  that  defend- 
ants were  entitled  to  notice  before  the  issuance  of  the  writ 
of  injunction  is  without  merit.  Other  matters  touched  in 
argument  require  no  consideration. —  Affirmed. 


D.  C.  Chase  v.  W.  O.  Wolgamot,  Appellant. 

Exchange  of  properties:  false  representations  of  agent:  REsas- 
sioN.  One  accepting  a  building  in  exchange  for  other  prop- 
erty need  not  have  it  examined  to  ascertain  its  condition,  but 
may  rely  on  the  statements  of  the  other  party's  agent  who  had 
knowledge  thereof;  and  even  though  the  grantee  obtains  a 
partial  knowledge  of  its  condition  after  taking  possession,  yet, 
if  upon  learning  the  full  extent  of  his  loss  he  tenders  a  recon- 
veyance and  offers  to  put  the  other  party  in  status  quo,  he  is 
entitled  to  rescission  upon  proof  of  the  agent's  fraudulent  rep- 
resentation. 

Appeal  from  Hamilton  District  Court. —  How.  J.  E.  Whit- 
AKBs,  Judge. 

Monday,  January  20,  1908. 

Suit  in  equity  to  rescind  an  exchange  of  properties. 
Judgment  for  the  plaintiff,  from  which  the  defendant  ap- 
peals.—  Affirmed. 
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Wesley  Martin  and  Charles  A.  Biematzki,  for  appel- 
lant 

D.  C.  Chase,  for  appellee. 

Shebwin,  J. —  In  December,  1903,  these  parties  ex- 
changed real  estates,  the  plaintiff  deeding  to  the  defendant 
ten  vacant  lots  for  an  equity  in  a  brick  store  building.  The 
store  building  was  incumbered  by  two  mortgages,  one  for 
$2,000  and  the  other  for  $1,000.  The  building  was  at  the 
time  occupied  by  the  defendant's  father,  A.  E.  Wolgamot, 
as  we  understand  the  record,  and  had  been  so  occupied  for 
some  years  prior  to  the  trade.  He  represented  the  defend- 
ant in  the  transaction  in  question,  and  by  his 'acts  she  is 
bound.  This  action  was  brought  to  rescind  the  exchange  on 
the  ground  of  fraudulent  representations  as  to  the  condition 
of  the  property,  and  for  false  representations  as  to  the  ma- 
turity of  the  larger  of  the  two  mortgages  thereon. 

The  evidence  conclusively  shows  that  at  the  time  of  the 
exchange  the  building  was  in  an  unsafe  condition  and  prac- 
tically worthless  except  for  the  material  that  might  be  saved 
therefrom  when  it  was  razed.  It  was  in  fact  afterwards  torn 
down  by  order  of  the  city  council  of  Webster  City,  because 
of  its  dangerous  condition.  While  the  record  shows  that  the 
condition  of  the  building  was  fairly  apparent,  the  cause  of  * 
such  condition  was  a  very  material  matter,  and,  as  to  such 
cause,  the  plaintiff  was  not  informed  and  could  not  be  by 
a  mere  inspection  of  the  building.  He  was  not  bound  to 
have  it  examined  by  experts  to  ascertain  the  cause  of  its 
shape,  but  might  rely,  as  he  did,  upon  the  statements  of  the 
defendant's  agent,  who  thoroughly  knew  the  building  by 
reason  of  his  long  occupancy,  and  the  cause  of  its  then  con- 
dition. This  he  fraudulently  misrepresented  to  the  plain- 
tiff, and  thereby  induced  the  exchange  of  properties. 

It  is  said,  however,  that  the  plaintiff  treated  the  prop- 
erty as  his  own  after  he  knew  its  unsafe  condition,  and, 

Vou  137  Ia^-j9 
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because  thereof,  is  not  entitled  to  rescission.  There  is  tes- 
timony tending  to  show  that  he  knew  something  of  the  con- 
dition of  the  building  before  he  ceased  treating  it  as  his  own, 
but  the  record  fails  to  show  that  he  was  fully  advised  on 
the  subject,  or  that  he  knew  the  full  extent  of  the  loss  that 
he  must  suffer  if  he  retained  the  same.  Soon  after  making 
full  discovery  he  tendered  the  defendant  a  deed  for  the 
property,  but  the  exchange  back  was  refused.  Under  these 
circumstances  we  think  the  right  to  rescind  was  not  lost. 
Clapp  V.  Greenlee,  100  Iowa,  586.  Upon  the  trial  he  offered 
to  return  all  rent  received  for  the  property  while  the  title 
stood  in  his  name,  and  this  was  sufficient  in  a  court  of  equity. 
Clapp  V.  Qreenlee,  supra.  It  may  be  there  was  no  offer  to 
return  the*  insurance  policy,  but  the  paper  itself  had  no 
value,  and  such  failure  should  not  defeat  recovery.  For 
the  reasons  stated,  there  should  be  an  affirmance  of  the  case, 
and  we  need  not  discuss  other  propositions  relied  upon  by 
the  appellee. 

The  judgment  is  affirmed. 


Chaklbs  Schminkey,  Appellee,  v.  T.  M.  Sincxaib  &  Co., 
Ltd.,  et  al..  Appellants. 

Master  and  servant:    assumption  of  risk:    warning:    delegation 

1  OF  DUTY :  evidence,  a  servant  assumes  the  ordinary  risks  inci- 
dent to  his  employment,  including  the  risk  of  negligence  of  fel- 
low servants:  but  he  does  not  assume  new  and  extraordinary 
risks  known  to  and  created  by  the  master  after  he  has  entered 
upon  the  service,  and  of  which  he  has  no  knowledge.  Of  such 
added  dangers  it  is  the  duty  of  the  master  to  give  warning  and 
this  duty  cannot  be  delegated  so  as  to  relieve  him  of  liability  for 
non-performance.  Evidence  held  to  sustain  a  finding  of  new 
and  additional  risks  and  failure  to  warn. 

Submission  of  issues.    A  party  cannot  complain  of  the  submission 

2  of  an  issue  concerning  which  there  is  a  substantial  conflict  in 
the  evidence. 
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Appeal  from  Cedar  Rapids  Superior  Court. —  Hon.  James 
H.  KoTHKOOK,  Judge. 

Monday,  January  20,  1908. 

Action  at  law  to  recover  damages  for  personal  injuries 
received  by  plaintiff  while  in  defendant's  employ.  Trial  to 
a  jury,  resulting  in  a  verdict  for  $5,000,  which  was  reduced 
to  $2,500  by  the  trial  court,  and  judgment  rendered  for  the 
amount  of  the  verdict  so  reduced.  Defendants  appeaL — 
Affirmed. 

Dawley  &  Wheeler,  for  appellants. 

Barnes  &  Chamberlain  and  Jamison  &  Smyth,  for 
appellee. 

Debmee,  J. —  Defendant  is  a  corporation  engaged  in 
operating  a  packing  house  in  the  city  of  Cedar  Eapids,  and 
in  such  work  it  employs  a  large  number  of  men,  and  occu- 
pies and  uses  many  buildings.  Plaintiff  was  in  defendant's 
employ  as  a  general  roustabout  or  utility  man,  and,  at  the 
time  of  his  injuries,  was  engaged  in  cleaning  out  what  is 
known  as  the  blood  room  in  one  of  defendant's  buildings. 
He  was  directed  by  his  foreman  to  go  to  what  TN'as  known  as 
the  fertilizer  room,  which  was  in  another  building  a  few  feet 
away.  This  required  him  to  pass  along  and  over  an  alley  or 
passageway  between  the  buildings.  On  the  north  side  of 
this  alleyway  was  a  large  building  called  the  slaughter  house 
and  tank  room  building,  and  the  building  in  which  the  blood 
room  was  located  was  upon  the  south  side  of  this  alley. 
While  passing  along  this  alley  in  the  course  of  his  employ- 
ment plaintiff  was  struck  upon  the  head  by  a  piece  of  asphalt 
flooring,  throvm  from  the  roof  of  the  tank  room  on  the  north 
side  of  the  alley,  and  received  the  injuries  of  which  he  com- 
plains. It  appears  that  a  few  hours  before  the  accident 
some  carpenters  and  their  foreman^  who  were  also  in  defend- 
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ant's  employ,  had  commenced  taking  out  an  asphalt  floor 
in  the  top  of  the  slaughter  house  in  a  room  extending  above 
the  roof  of  the  tank  house.  This  room  had  windows 
which  looked  out  upon  the  roof  of  the  tank  house.  By  direc- 
tion of  their  foreman,  the  men  threw  broken  pieces  of  asphalt 
out  of  these  windows  and  upon  the  roof  of  the  tank  house,' 
and  then  under  the  same  direction  threw  the  material  from 
the  roof  of  the  tank  house  into  the  alley  or  passageway  before 
mentioned,  and  it  was  during  the  course  of  this  work,  and 
as  a  result  thereof,  that  plaintiff  was  injured.  It  appears 
that  the  foreman  directed  the  men  to  be  careful  about 
throwing  the  material  from  the  roof,  and  to  see  that  there 
was  no  one  underneath  who  was  likely  to  be  hurt.  Defend- 
ant contends  that  the  man  who  threw  the  piece  which  struck 
plaintiff  was  careful  to  look  before  letting  loose  of  the  same ; 
that  at  that  time  there  was  no  one  in  sight  in  the  alleyway, 
and  that  plaintiff,  when  this  man  threw  the  piece  of  asphalt, 
must  have  been  under  a  belt  covering  or  awning  which  ex- 
tended out  over  the  alley  some  feet  above  the  floor  thereof, 
where  he  could  not  be  seen,  emerging  just  in  time  to  be 
struck  by  the  falling  piece  of  floor.  Plaintiff  had  been  in 
defendant's  employ  for  six  or  seven  years,  and  his  duties 
required  him  to  use  this  passageway  daily  during  all  of  this 
time.  Indeed  the  passageway  was  in  ck)nstant  use  by  de- 
fendant's employes.  When  plaintiff  entered  the  alley  on 
the  day  in  question,  there  was  steam  blowing  out  of  the  tank 
room  window,  and  he  testified  that  he  could  see  nothing  for 
the  steam,  and  knew  nothing  about  the  work  which  was  then 
being  done  upon  the  buildings.  There  is  no  claim  that 
plaintiff  was  notified  of  the  work  being  done  upon  the  roof 
of  the  tank  room,  or  that  anything  was  to  be  thrown  into 
the  alley;  and  there  is  no  doubt  that  the  men  engaged  in 
removing  the  asphalt  floor  were  directed  to  do  the  work  in 
the  manner  they  did  by  the  superintendent  of  defendant's 
carpentering  and  building  department.  The  contentions 
made  for  defendant  upon  this  appeal  are  that  plaintiff  and 
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the  man  who  threw  the  piece  of  asphalt  were  fellow  serv- 
ants, engaged  in  a  common  employment,  and  that  defendant 
is  not  responsible  for  the  negligence,  if  any,  of  the  man  who 
cast  the  material  from  the  roof  of  the  building  into  the  pas- 
sageway. 

For  the  purposes  of  the  case  we  shall  concede  that  these 
men  were  fellow  servants ;  and  that  for  the  negligence  of  an 
employe  defendant  is  not  responsible  to  another  employ^ 
1.  Mastmahd        who  is  injured  as  a  result  of  such  negligence! 

SSKVANT  t    38*  

sumption  of       That  this  ireneral  rule  is  applicable  to  the 

risk:  warn-  .  ^  ^^.  „  , 

mg:  deiega-       relation  of  mastcr  and  servant  is  well  imder- 

tionof  duty: 

evidence.  stood,  and  need  not  now  be  elaborated.     There 

are,  however,  certain  duties  owing  by  a  master  to  his  servant 
which  cannot  be  delegated  so  as  to  relieve  him  of  responsi- 
bility for  their  negligent  performance.  For  instance,  the 
master  is  required  to  furnish  his  employe  a  reasonably  safe 
place  to  work ;  and  he  must  so  plan  the  work  in  hand  as  not 
to  unnecessarily  expose  his  employes  to  danger.  Again,  it 
is  well  settled  that  a  master  must  not  create  new  and  extraor- 
dinary risks  not  present  when  his  employe  entered  his  serv- 
ice, and  of  which  the  servant  has  no  knowledge.  A  servant 
assumes  the  ordinary  risks  of  employment  upon  which  he 
enters,  including  the  risks  of  the  negligence  of  fellow  serv- 
ants, engaged  in  the  same  common  enterprise;  but  he  does 
not  assume  new  and  extraordinary  risks  known  to,  and  cre- 
ated by,  the  master  after  the  servant  enters  upon  his  work, 
and  of  which  the  servant  has  no  knowledge.  It  is  plainly 
the  duty  of  the  master  to  warn  his  employe  of  these  new  and 
latent  dangers,  and  this  duty  cannot  be  delegated  to  an- 
other in  such  a  manner  as  to  relieve  the  master  from  the 
results  of  nonperformance.  B.  E.  Co.  v.  La  Valley,  36 
Ohio  St  221 ;  Smith  v.  Car  Work,  60  Mich.  501  (27  K  W. 
662,  1  Am.  St.  Eep.  542)  ;  Northwestern  Fuel  Co.  v.  Daniel- 
son,  57  Fed.  915  (6  C.  0.  A.  636).  Stated  in  another  way 
the  rule  is  as  follows :  It  is  a  wrong  on  the  part  of  an  agent 
having  the  right  to  order  a  servant  to  do  certain  specific 
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work  to  increase  the  peril  of  the  service  by  his  own  negli- 
gence. The  employe  acting  under  a  specific  order  has  a 
right  to  assume  in  the  absence  of  warning  or  notice  that  his 
superior  who  gave  the  order  will  not  by  his  own  negligence 
make  the  work  unsafe.  Taylor  v.  Evansville  R.  R.,  121 
Ind.  124  (22  N.  E.  876,  6  L.  R.  A.  584,  16  Am.  St.  Eep. 
372).  As  to  the  duty  of  a  master  to  warn  his  servant  of 
risks  and  dangers  superadded  to  the  environment  after  the 
work  has  begun,  see  Palace  Car  Co.  v.  Laach,  143  111.  242 
(32  N.  E.  285,  18  L.  R.  A.  215) ;  Elledge  v.  R.  R.  Co.,  100 
Cal.  282  (34  Pac.  720,  38  Am.  St.  Eep.  290)  ;  Boelter  v. 
Ross  Lumber  Co.,  103  Wis.  324  (79  K.  W.  243) ;  Smith  v. 
Oxford  Iron  Co.,  42  K.  J.  Law,  467  (36  Am.  Eep.  535). 
There  is,  as  will  be  observed,  an  intimate  connection  or  asso- 
ciation between  this  rule  and  the  one  requiring  of  the  master 
the  adoption  of  a  proper  plan  or  system  and  the  establish- 
ment of  proper  rules  for  the  conduct  of  the  work.  See 
Evansville  R.  R.  v.  Ilolcomb,  9  Ind.  App.  198  (36  N.  E. 
39)  ;  Hendrickson  v.  Oypsum  Co.,  133  Iowa,  89;  Klajfke  v. 
Axle  Co.,  125  Iowa,  223. 

There  can  be  no  doubt  under  the  record  here  before  us 
that  a  jury  may  well  have  found  that  defendant  was  negli- 
gent in  so  planning  the  work  of  the  removal  of  the  floor  as 
to  make  it  responsible  to  plaintiff,  and  no  question  but  that 
it  added  new  and  extraordinary  hazards  incident  to  the  doing 
of  the  work  after  plaintiff  entered  its  employ  without  giving 
him  any  warning  or  notice  thereof.  These  were  non- 
delegable duties,  and  for  failure  to  perform  them  defendant 
is  liable.  The  case  is  easily  distinguished  from  those  cited 
and  relied  upon  by  appellants'  counsel.  These  need  not  be 
reviewed,  for  they  do  not  in  any  manner  question  the  rules 
which  govern  the  case  at  bar.  The  trial  court  submitted  the 
case  to  the  jury  upon  the  proposition  as  to  whether  or  not 
it  was  defendant's  duty  to  have  warned  plaintiff  of  the  haz- 
ards incident  to  the  throwing  of  the  material  into  the  paa- 
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sageway  between  the  buildings,  and  of  this  defendant  has 
no  just  ground  for  complaint. 

11.  It  is  argued  that  there  should  have  been  a  verdict 
for  the  defendant  under  the  sixth  instruction,  which  reads  as 
follows :  "  The  evidence  shows  without  dispute  that  there 
2.  Submission        ^^^  ^  beaten  pathway  along  the  areaway,  in 

OF  ISSUES.  which  path  the  employes  of  the  defendant 

walked,  and  that  persons  in  this  pathway  would  be  in  plain 
view  of  the  men  on  the  roof  when  throwing  the  asphaltum 
therefrom.  If,  therefore,  you  find  from  the  evidence  that 
the  plaintiff  was  not  walking  in  said  pathway,  and  that  he 
came  into  sight  of  the  men  on  the  roof,  who  threw  the  piece 
of  asphaltum  that  struck  him,  from  imder  the  belt  awning 
next  to  the  tank  building,  when  it  was  too  late  to  prevent  the 
accident,  then  your  verdict  should  be  for  the  defendant.'' 
The  diflSculty  vsdth  this  contention  is  that  there  was  a  con- 
flict in  the  testimony  regarding  the  proposition  thus  sub- 
mitted. Plaintiff  testified  that  he  was  in  such  a  position 
as  that  he  could  not  have  been  under  the  belt  awning  just 
before  the  asphalt  was  thrown.  He  testified  that  he  was 
walking  in  the  pathway,  and  was  not  under  this  awning. 
Moreover,  the  instruction  was  more  favorable  to  defendant 
than  the  law  will  justify.  Our  conclusions  find  support  in 
Nugent  v.  Packing  Co,,  126  Iowa,  517;  Foley  v.  Packing 
Co.,  119  Iowa,  246;  Meier  v.  Way-Johnson  Co.,  136  Iowa, 
302. 

No  error  appears,  and  the  judgment  must  be,  and  it  is 
affirmed. 


I.  M.  Mbrmtt,  Appellant,  v.  Cora.  A.  HuBEiE. 

Principal  and  agent:  subagency:  liability  of  PRiNaPAL.  An 
agent  when  authorized  may  employ  a  subagent  or  assistant, 
whose  knowledge  concerning  his  act  done  within  the  scope  of 
his  authority  will  be  imputed  to  the  principal. 
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Appeal  from  Tama  District  Court. —  Hon.  Obed  Caswell, 

Judge. 

Monday,  January  20,  1908. 

The  opinion  states  the  case. —  Reversed. 

Wm.  8.  Gallagher,  for  appellant. 

8.  C.  Hvber,  for  appellee. 

Shebwin,  J. —  The  plaintiff  operated  a  portable  saw- 
mill, and  the  defendant  sent  thereto  certain  logs,  which  were 
to  be  sawed  according  to  directions.  One  of  the  logs  was 
cut  from  a  tree  that  stood  in  the  defendant's  yard,  and  there 
was  embedded  therein,  out  of  sight,  an  "  old  gate  iron."  In 
sawing  the  log  the  saw  struck  the  iron  and  was  broken. 
This  suit  was  brought  to  recover  the  value  of  the  saw;  the 
plaintiff  in  her  petition  alleging  negligence  on  the  part  of 
the  defendant,  and  a  rule,  known  to  the  defendant,  that  no 
yard  logs  or  logs  containing  iron  would  be  sawed.  The  case 
was  tried  below  on  an  agreed  statement  of  facts,  from  which 
it  appears  that  the  defendant  employed  one  Hamiel  as  gen- 
eral help  on  her  farm,  and  authorized  him  to  cut  and  haul 
the  logs  to  the  plaintiff's  mill.  It  is  also  admitted  that  the 
defendant,  through  her  agent,  Hamiel,  employed  one  Dye 
to  help  cut  and  haul  said  logs,  and  that  Dye  knew  of  the 
plaintiff's  general  rule  that  yard  logs  or  logs  containing  iron 
would  not  be  sawed,  that  the  log  was  not  marked  as  a  yard 
log,  and  that  none  of  the  parties  knew  that  it  in  fact  con- 
tained the  iron.  It  was  also  agreed  that  the  defendant  had 
no  personal  knowledge  of  the  rule  as  to  sawing  yard  logs,  and 
that  the  plaintiff  used  reasonable  care. 

The  plaintiff  contends  that  there  was  an  implied  war- 
ranty that  the  logs  delivered  to  her  to  be  sawed  were  fit  for 
the  purpose  without  injury  to  her  mill.  We  find  it  un- 
necessary to  determine  this  question,  however,  because  of 
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our  conclusion  on  the  other  branch  of  the  case.  It  is  agreed 
that  Hamiel  was  the  agent  through  whom  the  contract  for 
sawing  the  logs  was  made.  He  employed  Dye  to  assist  him, 
and  Dye  in  fact  either  cut  or  helped  cut  the  log  in  question 
and  hauled  it  to  the  plaintiffs  mill.  If  Dye  can  in  any  just 
sense  be  held  to  be  the  agent  of  the  defendant  in  the  trans- 
action, his  knowledge  of  the  rule  in  question  would  be  im- 
puted to  the  defendant,  and  she  would  be  guilty  of  a  wrong 
in  delivering  a  yard  log,  at  least  without  notice  to  the  plain- 
tiff that  it  was  such.  The  distinction  between  principal 
and  agent  and  master  and  servant  is  very  difficult  to  define, 
but  the  two  relations  are  essentially  similar,  and  the  real 
difference  between  them  may  be  said  to  be  one  of  degree 
only.  Hence  the  true  distinction  is  to  be  found  in  the  na- 
ture of  the  service  to  be  performed  and  the  manner  of  its 
performance.  Here  the  defendant  delegated  the  work  to 
Hamiel,  and  the  agreed  facts  admit  his  agency  and  impliedly 
admit  his  authority  to  employ  Dye.  That  an  agent,  with 
authority,  may  appoint  a  subagent,  whose  knowledge  will 
be  imputed  to  the  principal,  is  well  settled.  Mechem  on 
Agency,  section  728.  Dye,  with  full  knowledge  of  the  rule, 
and  while  acting  strictly  within  the  scope  of  his  employment, 
delivered  the  log  to  the  plaintiff  without  any  warning  that , 
it  was  a  yard  log,  or  that  it  might  contain  iron  because  of 
the  location  of  the  tree  from  which  it  was  cut,  and  we  are 
of  opinion  that  his  knowledge  should  be  held  to  be  notice 
to  the  defendant  under  the  rule  announced  in  Gensburg  v, 
Marshall  Field  &  Co.,  104  Iowa,  599;  Jones  v.  Bamford, 
21  Iowa,  217;  Thompson  v.  Merrill,  58  Iowa,  419  and 
Huff  V.  Farwell,  67  Iowa,  298. 

We  are  constrained  to  hold  that  the  trial  court  erred 
in  its  judgment,  and  that  the  case  should  ^be  reversed. 
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Robert  Johnson,  Appellee,  v.  J.  D.  Saum,  Appellant. 

Pajrment  for  property  by  mistake:  measure  of  recovery.  A  debtor 
who  transfers  property  to  his  creditor  in  settlement  of  a  bal- 
ance mistakenly  supposed  to  be  due  is  held  to  a  recovery  of 
the  reasonable  market  value  of  the  property,  except  where  ex- 
emplary damages  are  allowable,  and  not  the  amount  of  the  bal- 
ance supposed  to  be  due. 

Appeal  from  Jones  District  Court. —  Hon.  J.  H.  Peeston, 

Judge. 

Monday,  January  20,  1908. 

Action  at  law  to  recover  a  aum  which  plaintiff  claims 
he  by  mistake  overpaid  to  the  defendant.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendant  ap; 
peals. —  Reversed. 

Park  Chamberladn  and  Herrick  &  Bavder,  for  appel- 
lant 

F.  0.  Ellison  and  Jamison  &  Smyth,  for  appellee. 

Weavee,  J. —  The  plaintiff  alleges  that  a  judgment 
having  been  rendered  against  him  in  favor  of  a  third  party 
he  procured  the  defendant  herein  to  become  surety  upon  his 
bond. for  a  stay  of  execution,  and  to  secure  said  defendant 
against  liability  on  the  bond  gave  him  his  promissory  note 
and  a  chattel  mortgage  on  certain  horses  and  other  personal 
property.  He  further  alleges  that  the  defendant  having 
been  required  to  pay  said  judgment  took  and  sold  the  mort- 
gaged property,  and  received  other  property  and  money  from 
the  plaintiff  to  an  amount  more  than  sufficient  to  pay  said 
indebtedness,  and  that  thereafter  other  and  further  dealings 
were  had  between  the  parties  covering  a  period  of  several 
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years,  when  an  accounting  and  settlement  was  had  between 
them.  In  making  this  accounting  plaintiff  alleges  that  the 
defendant  wrongfully  charged  him  with  the  amount  of  said 
judgment  or  note  which  had  already  been  once  fully  paid, 
thereby  showing  an  apparent  balance  in  defendants  favor 
of  about  $540,  and  that  plaintiff  by  mistake  and  oversight, 
supposing  and  believing  said  sum  to  be  justly  due,  turned 
out  and  delivered  to  the  defendant  a  valuable  mare  at  an 
agreed  value  of  $540,  which  defendant  accepted  in  full 
settlement  of  his  pretended  claim.  On  this  showing  judg- 
ment is  demanded  in  plaintiff's  favor  for  the  agreed  value  of 
the  mare,  with  interest.  A  demurrer  to  this  petition  was 
sustained  by  the  trial  court,  and,  plaintiff  electing  to  stand 
upon  his  pleading,  defendant  had  judgment  for  costs.  On 
appeal  to  this  court  said  judgment  was  reversed,  and  the 
cause  remanded  for  trial  on  its  merits.  Johnson  v.  8aum, 
123  Iowa,  145.  Returning  to  the  district  court,  the  defend- 
ant answered,  denying  the  petition.  He  also  avers  that  the 
settlement  between  himself  and  plaintiff  was  fair  and  equi- 
table; that  there  was  in  fact  a  large  balance  then  due  him 
from  the  plaintiff,  and  that  as  a  compromise  and  satisfaction 
of  his  demands  and  discharge  of  the  debt  so  due  him  he 
accepted  from  plaintiff  the  mare  mentioned  in  the  petition, 
and  delivered  up  the  note  and  all  evidences  of  indebtedness 
which  he  held  against  the  plaintiff.  He  further  says  the 
mare  so  received  was  not  worth  to  exceed  $30,  and  that 
plaintiff  has  never  in  any  manner  rescinded  or  sought  to 
rescind  said  contract  of  settlement.  The  issues  thus  joined 
were  tried  to  a  jury,  and  verdict  returned  for  plaintiff  for 
$465.  From  the  judgment  entered  thereon,  the  defendant 
has  appealed. 

I.  The  defendant  called  several  witnesses,  by  whom 
he  offered  to  show  that  they  knew  the  mare  in  question  at 
the  time  she  was  delivered  to  defendant,  and  that  her  fair 
value  at  that  time  did  not  exceed  $30.  Plaintiff's  objection 
to  this  testimony  as  being  immaterial  and  irrelevant  was 
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sustained,  and  all  evidence  of  tjie  kind  so  offered  was  ex- 
cluded. The  ruling  was  clearly  erroneous.  In  the  first 
place,  the  question  whether  there  was  an  agreed  valuation 
placed  upon  the  mare  was  the  subject  of  dispute  between 
the  parties  on  the  trial,  and,  so  far  as  it  was  material  at  all, 
the  truth  of  the  matter  was  a  question  for  the  jury.  In 
the  next  place,  even  if  we  assume  the  truth  of  plaintiff's 
story  that  these  parties  undertook  to  settle  their  mutual 
accoimts  and  claims,  that  by  mistake  or  fraud  the  balance 
struck  showed  a  difference  in  defendant's  favor  of  $500  or 
more,  when  in  fact  nothing  was  due,  and  that  plaintiff, 
believing  the  result  thus  produced  to  be  correct,  delivered 
the  mare  to  defendant,  and  he  accepted  it  in  full  discharge 
of  the  apparent  debt,  the  plaintiff,  suing  for  damages,  could 
recover  nothing  more  than  the  value  of  the  property  of 
which  he  had  thus  been  deprived.  Referring  to  this  ques- 
tion on  the  former  appeal,  we  took  occasion  to  say  that  in 
"  no  event  can  plaintiff  recover  more  than  the  value  of  the 
mare  delivered,  and  not  the  amount  of  the  note,"  and  we 
are  still  satisfied  with  the  soundness  of  the  proposition  there 
laid  down.  It  is  true  that  after  the  reversal  of  the  judg- 
ment entered  on  the  defendant's  demurrer  the  plaintiff, 
possibly  to  avoid  the  force  of  the  rule  quoted  from  our 
opinion  upon  the  former  appeal,  amended  his  petition  by 
making  a  more  explicit  allegation  of  the  agreed  value  of  the 
mare,  and  prayed  for  judgment  for  such  agreed  value  instead 
of  judgment  for  the  amount  of  the  note.  But  we  are  not 
able  to  see  that  this  variation  of  front  calls  for  the  applica- 
tion of  any  different  measure  of  damages.  In  settlement 
of  their  apparent  difference  of  $540  in  their  accounting, 
plaintiff  had  the  right  to  offer  the  defendant  a  horse  or  any 
other  piece  of  property,  and  if  accepted,  an  agreement  so 
made  and  carried  out  without  mistake  or  fraud  would  be 
binding  upon  both  without  regard  to  the  value  of  such  prop- 
erty. The  balance  of  account  between  them  is  not  the  price 
of  the  property  in  the  sense  in  which  the  word  "  price  "  is 
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used  in  an  ordinary  purchase  and  sale.  It  is  more  nearly 
correct  to  say  that  the  property  is  the  price  of  the  settle- 
ment, and  if  for  any  reason  the  party  making  the  delivery 
has  good  groimd  for  repudiating  the  settlement  so  made,  the 
utmost  of  his  recovery  will  be  the  property  itself  or  its  fair 
market  value.  Ko  authority  opposed  to  this  conclusion  has 
been  cited  to  us,  and  we  think  none  can  be  found.  It  is  an 
elementary,  general  proposition  that  a  party  wrongfully  de- 
prived of  his  property  may  hold  the  party  in  fault  for  its 
fair  and  reasonable  market  value  and  no  more,  save  in  in- 
stances in  which  exemplary  damages  are  allowable.  These 
propositions  appear  to  us  to  be  of  such  elementary  character 
that  we  are  not  justified  in  taking  time  for  their  further 
discussion,  or  for  the  citation  of  authorities. 

Other  questions  argued  by  counsel  are  less  likely  to 
arise  on  a  retrial,  and  we  need  not  make  further  reference 
to  them.  We  should  be  glad  to  avoid  sending  this  case 
back  to  the  trial  court,  were  it  possible  to  do  so  without 
ignoring  rules  of  law  whose  maintenance  we  consider  highly 
essential  to  the  administration  of  justice.  These  parties 
are  brothers-in-law,  who  have  indulged  in  years  of  quarrel 
and  litigation,  and  the  settlement  here  in  question,  which 
was  made  during  one  of  the  rare  intervals  of  peace  between 
them,  ought  not  be  disturbed,  except  for  good  cause  clearly 
shown.  It  is  a  matter  of  interest  to  society  that  such  un- 
seemly wrangling  be  brought  to  an  end  as  soon  as  may  be 
consistent  with  due  regard  to  regular  procedure,  and  to  that 
end  we  feel  justified  in  expressing  the  devout  hope  that  the 
unfortimate  mare  which  has  twice  made  the  journey  from 
the  trial  court  to  this  court  and  back  again  may  not  be 
again  compelled  to  repeat  the  dreary  round.  Possibly  she 
emulates  the  legal  history  of  that  other  domestic  quadruped 
from  Jones  county,  whose  wide-spread  fame  long  since  over- 
lapped the  boundaries  of  our  State  {Johnson  v.  Miller,  63 
Iowa,  529;  Johnson  v.  Miller,  69  Iowa,  562;  Johnson  v. 
Miller,  82  Iowa,  693;  Johnson  v.  Miller,  93  Iowa,  165), 
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and  if  so,  we  hazard  nothing  in  suggesting  to  her  sponsors 
the  game  is  not  worth  the  candle. 

For  the  reasons  stated  a  new  trial  must  be  ordered. — 
Reversed. 


Joseph  Boylan  v.  H.  G.  McMillan,  Appellant. 

Evidence:    sufficiency  of  objection  :    offer  to  compromise.    Where 

1  part  of  the  matter  contained  in  a  writing  is  admissible  in  evi- 
dence an  objection  to  the  instrument  as  a  whole  is  not  good, 
but  the  objector  should  specify  the  inadmissible  part:  and  this 
rule  applies  to  an  instrument  containing  an  offer  to  com- 
promise a  claim,  which  is  not  generally  admissible;  but  it  is 
held  in  the  instant  case  that  the  writing  did  not  amount  to 
an  offer  of  compromise  and  the  general  objection  was  therefore 
good. 

Sales:    breach  of  warranty:    evidence.    Where  breach  of  warranty 

2  of  the  health  of  horses  is  pleaded  in  defense  to  a  suit  on  a 
note  for  the  purchase  price,  neither  evidence  that  defendant 
bid  in  one  of  them  at  a  sale  subsequently  held  by  him,  nor 
that  they  were  prize  winners  prior  to  his  purchase,  is  ad- 
missible. 

Breach  of  warranty:    instruction.    Where  the  defendant  in  a  suit 

3  for  the  purchase  -price  of  horses  pleads  the  breach  of  an  ex- 
press warranty  as  to  the  health  of  the  horses,  and  there  is  no 
evidence  that  the  horses  of  breeding  age  were  incapable  in  that 
respect,  except  as  the  result  of  their  diseased  condition  at  the 
time  of  purchase,  failure  to  instruct  on  the  question  of  an  im- 
plied warranty  for  breeding  purposes  was  not  erroneous. 

Submission  of  issues.    Where  there  is  evidence  tending  to  support 

4  a  plea  of  fraudulent  concealment  of  the  true  condition  of 
animals  when  sold  the  issue  should  be  submitted. 

Appeal  from  Lirm  District  Court. — 'Hon.  J.  H.  Pkeston, 

Judge. 

Tuesday,  January  21,  1908. 

Suit  on  a  note  given  for  the  price  of  horses.     Defense 
and  counterclaim,  based  on  breach  of  warranty  and  fraud 
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Trial  to  a  jury,  and  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals. —  Reversed. 

J.  M.  Parsons  and  Grimm,  Trewin  &  Bobbins,  for  ap- 
pellant. 

Barr,  Barr  &  Barr  and  Dawley  &  Wheeler,  for  appellee. 

Shebwin,  J. —  Early  in  October,  1902,  the  defendant 
visited  the  plaintiff's  stock  farm  in  Illinois,  and  there  bought 
of  him  nine  horses,  for  which  he  gave  his  note  for  $3,000. 
The  horses  were  not  to  be  delivered  to  the  defendant  until 
late  in  November,  at  which  time  the  note  became  due.  On 
the  28th  of  November,  1902,  after  this  note  became  due, 
the  plaintiff  visited  the  defendant  in  Cedar  Rapids,  Iowa, 
and  on  that  day  the  defendant  executed  and  delivered  to  the 
plaintiff  the  note  in  suit  and  a  chattel  mortgage  on  the  horses 
bought  of  him.  There  is  a  dispute  between  the  parties  as 
to  the  nature  of  the  Cedar  Eapids  transaction,  the  defendant 
claiming  that  the  purchase  of  October  was  then  abandoned 
and  a  new  contract  made,  and  the  plaintiff  claiming  that 
nothing  of  that  kind  occurred,  but  that  the  defendant  then 
being  unable  to  meet  the  note  given  in  October,  and  then 
due,  the  previous  obligation  was  renewed  by  giving  the  note 
in  suit.  There  was  also  a  dispute  between  the  parties  as  to 
the  real  nature  of  the  purchase  in  October.  The  defendant 
claims  that  the  title  to  the  stock  did  not  then  pass  to  him, 
in  other  words,  that  the  contract  was  not  executed,  while  the 
|)laintiff  avers  that  it  was  fully  executed  at  that  time,  and 
that  the  stock  remained  in  his  possession  only  for  the  ac- 
commodation of  the  defendant.  In  his  answer  the  defend- 
ant alleges  a  specific  oral  warranty  as  to  the  health  of  the 
horses  made  at  both  meetings,  and  an  implied  warranty  that 
the  horses  were  fit  for  breeding  purposes.  It  is  further  al- 
leged, and  so  appears  in  evidence,  that  at  the  October  meet- 
ing the  plaintiff  orally  warranted  the  breeding  qualities  of 
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the  stallion  Astor,  he  being  one  of  the  horses  purchased. 
The  defendant  further  pleads  fraudulent  representation  and 
concealment  as  to  the  health  of  the  horses.  A  counterclaim 
was  interposed,  based  on  the  same  allegations,  and  the  fur- 
ther allegation  that  the  disease  affecting  the  horses  bought 
of  Boylan  was  communicated  to  his  entire  herd.  A  great 
many  rulings  on  the  admission  of  evidence  are  complained 
of,  and,  as  to  those  which  we  shall  specifically  notice,  we 
think  there  was  prejudicial  error.  After  the  note  in  suit 
had  become  due  it  was  placed  in  the  hands  of  lawyers  for 
collection,  and  a  letter  written  to  them  by  the  defendant  on 
the  10th  of  December,  1903,  was  admitted  in  evidence  over 
the  defendant's  objection.  This  letter  contained  an  offer 
of  compromise,  and  so  far  as  it  relates  thereto,  it  is  admitted 
that  it  was  incompetent. 

It  is  the  general  rule  that  an  offer  of  compromise  i> 

inadmissible;  but,  when  the  instrument  containing  the  offer 

also  contains  other  material  matter,  there  is  a  diversity  of 

1.  evidbnce:  judicial  opinion  as  to  where  the  duty  lies  to 

objection:  Separate  the  admissible  from  the  inadmissible 

ofier  to  com* 

promise.  part  thcrcof.     This  court  has  held  in  analo- 

gous cases  that,  if  a  part  of  an  instrument  is  admissible, 
an  objection  to  the  whole  instrument  is  not  good,  and  that 
it  is  the  duty  of  the  objector  to  specify  the  objectionable 
part.  Walrod  v.  Webster,  110  Iowa,  349;  Sullivan  v. 
Nicoulin,  113  Iowa,  76 ;  Ledward  &  Co.  v.  Kuder,  103  Iowa, 
739;  Mathews  v.  Herron,  102  Iowa,  45.  We  know  of  no 
sound  reason  why  the  rule  should  not  be  applied  to  an  in- 
strument containing  an  offer  of  compromise,  and  if  the  let- 
ter in  question  can  be  said  to  contain  material  matter  inde- 
pendent of  the  offer  of  compromise,  the  objection  made  to 
the  whole  thereof  was  too  broad,  and  it  was  not  error  to 
receive  it.  We  have  given  the  letter  a  careful  analysis,  and 
we  think  it  does  not  contain  an  admission  which  is  inde 
pendent  of  the  offer.  It  is  true  it  recites,  to  some  extent 
at  least,  what  purports  to  be  a  history  of  the  transaction 
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between  the  parties,  and  has  something  to  say  about  the 
condition  of  the  horses  when  they  were  purchased  and  when 
they  were  delivered;  but  these  statements  can  be  construed 
into  nothing  more  than  pleas  for  the  compromise  offered,  and 
reasons  why  it  should  be  accepted.  If  this  be  true,  they 
are  inherently  parts  of  the  offer,  and  cannot  be  divorced 
therefrom. 

One  C.  M.  Dent  was  the  defendant's  farm  manager, 

and  a  witness  for  him.     On  his  cross-examination  he  was 

compelled  to  testify  as  to  a  public  sale  held  by  the  defendant 

near  the  close  of  1903  and  the  bidding  in  at 

2.  Sales:  breach  .,,  ^  -,  ,,  ii-i 

of  warranty:      said  Sale  01  ouc  01  the  colts  bouffht  01  the 

evidence.  ^      ^  ^  ^  ^       ^  ^ 

plaintiff.  This  evidence  was  immaterial  to 
any  issue  in  the  case,  and  was  prejudicial  to  the  defendant. 

The  plaintiff  was  permitted  to  show  that  some  of  the 
horses  in  question  were  prize  winners  at  county  fairs  in 
Illinois  in  September  preceding  their  sale  to  the  defendant. 
Such  evidence  was  wholly  immaterial,  and  was  quite  likely 
to  prejudice  the  defendant's  claim  that  the  same  horses  were 
diseased  at  a  later  period. 

The  appellant  contends  that  the  court  should  have  in- 
structed on  the  question  of  an  implied  warranty  as  to  the 
breeding  qualities  of  the  horses,  but  we  are  inclined  to  the 
view  that  it  was  not  necessary  under  the  rec- 

S.  Brxach  ot  *' 

warrahty:        ord.     It  is  probably  true  that,  if  the  sale  in 

instruction.  r  ^  7 

October  was  abandoned  and  a  new  one  made 
on  the  28th  of  November,  there  was  no  inspection  of  the 
horses  by  the  defendant,  and  the  rule  of  caveat  emptor  would 
not  apply.  But  there  is  absolutely  no  evidence  in  the  rec- 
ord tending  to  show  that  the  horses  of  breeding  age  were 
not  capable  in  that  respect,  except  as  disability  to  breed  was 
caused  by  their  diseased  condition  when  purchased.  If 
there  was  an  express  warranty  as  to  health,  a  breach  thereof 
would  entitle  the  defendant  to  recover  all  damages  occasioned 
thereby,  and  if  the  disease  prevented  breeding,  the  loss  on 

Vou  137  Ia.— 10 
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account  thereof  could  be  recovered  under  the  warranty  as  to 
health. 

The  defendant  pleaded  fraudulent  concealment  of  the 

true  condition  of  some  of  the  horses  sold,  and  there  was  evi- 

4  Submission        dcncc   tending   to   support   such   plea.     The 

©TISSUES.  court    should   therefore   have    instructed    on 

that  issue. 

There  is  nothing  in  the  claim  that  the  verdict  is  not 
supported  by  the  evidence.  For  the  errors  pointed  out  the 
judgment  is  reversed. 


M.  L.  Hatlestad,  Complainant,  v.  The  Habdik  County 
District  Court,  and  W.  D.  Evans,  Judge,  Eespond- 
ent. 

Certiorari:    conclusiveness   of  return.    The   return   in    certiorari 

1  proceedings  will  be  accepted  as  correct  in  the  absence  of  prop^ 
attack,  and  affidavits  cannot  be  received  to  attack  the  respond- 
ent's return  and  the  records  in  the  case. 

Contempt:    filing  and  preservation  of  evidence.    Where  contempt 

2  proceedings  grow  out  of  and  are  instituted  in  connection  with 
a  pending  case  and  by  agreement  are  tried  together  artd  sub- 
mitted upon  the  same  evidence,  the  filing  of  the  shorthand 
notes  and  the  translation  thereof  in  the  main  case  is  a  sufficient 
filing  in  the  contempt  proceedings  to  satisfy  the  statute  which 
provides,  that  where  the  action  of  the  court  for  contempt  is 
founded  upon  the  evidence  of  others  the  same  must  be  in 
writing  and  filed  and  preserved,  even  though  the  proceedings 
are  separately  docketed. 

Injunction:    violation  of  order:    contempt.    A  temporary  manda- 

3  tory  injunctional  order  issued  by  a  court  having  jurisdiction, 
though  erroneous,  is  not  void  and  must  be  obeyed  until  set 
aside  or  reversed.  Evidence  in  the  instant  case  is  held  to  show 
intentional  violation  of  the  injunction  rendering  complainant 
guilty  of  contempt. 

Certiorari  to  Hardin  Dxstrict  Court. —  Hon.  W.  D.  Evans, 

Judge. 
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Tuesday,  January  21,  1908. 

This  is  an  original  proceeding  in  certiorari  to  test  the 
validity  of  an  order  and  judgment  finding  complainant 
guilty  of  contempt  in  violating  an  injunctional  order  issued 
against  him  in  a  case  of  Plummer  v.  Hatlestad  et  al.,  132 
Iowa,  188,  in  the  Hardin  county  district  court. —  Dismissed. 

Ward  &  Williams,  for  complainant. 

(7.  L.  Hays,  for  respondents, 

Deemer^  J. —  Complainant  contends  that  the  trial  court 
was  without  jurisdiction  of  the  contempt  proceedings,  and 
acted  illegally  in  adjudging  him  guilty  of  contempt  for  the 
reasons  (a)  that  no  case  for  contempt  was  ever  docketed  or 
tried;  (b)  that  the  evidence  upon  which  the  court  acted 
was  not  taken  in  writing,  filed  and- preserved  as  provided 
by  law;  and  (c)  that  there  was  no  testimony  in  the  case 
showing  a  violation  of  the  injunctional  order. 

The  return  made  by  respondent,  which  must  be  accepted 
as  correct  in  the  absence  of  proper  attack,  shows  that  in  a 
civil  case  known  as  Plummer  v.  Hatlestad  et  ah,  in  the  Har- 
din county  district  court,  a  temporary  writ  of 

1.  Cbbtiorakx:  ,,  ,  ,  ••ii.i 

conclusiveness  injunction  was  issued  restraining  defendants 
therein  "  from  further  discriminating  against 
him  as  a  user  and  subscriber  of  the  lines  of  the  defendant 
company,  and  from  further  failing  to  furnish  plaintiff  as 
such  user  and  subscriber  equal  facilities  with  other  sub- 
scribers and  users  thereof,  and  from  failing  and  refusing  to 
furnish  plaintiff  telephone  service  as  a  subscriber  with  fidel- 
ity and  without  unreasonable  delay,  and  from  further  fail- 
ing and  refusing  to  furnish  him  with  adequate  service  as  a 
telephone  company  until  the  further  order  of  our  said  dis- 
trict court  in  the  premises."  This  order  was  issued  and 
served  May  12,  1906.     Thereafter  and  on  May  24,  1906, 
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upon  a  showing  made  to  the  trial  judge  that  this  order  had 
been  violated  by  the  complainant  (Hatlestad)  a  precept  was 
issued  commanding  him  to  appear  and  show  cause  why  he 
should  not  be  pimished  for  contempt  in  violating  the  in- 
junction. Complainant  appeared  and  filed  an  aflSdavit  to 
the  effect  that  he  had  not  violated  the  order,  and  also  a  mo- 
tion to  dissolve  the  temporary  writ  of  injunction.  Partial 
hearing  was  had  before  Judge  Eichard  of  the  Hardin  county 
district  court,  and  the  entire  matter  was  then  transferred 
by  agreement  to  the  court  in  term  time..  When  the  court 
convened  for  its  October  session  there  was  pending  the  main 
case,  the  motion  to  dissolve  having  been  overruled  by  Judge 
Eichard,  and  the  contempt  proceedings,  and  it  is  claimed 
by  respondent  that  all  these  matters  were  by  agreement  sub- 
mitted together,  resulting  in  an  order  denying  a  permanent 
decree,  because  unnecessary,  and  a  finding  that  complainant 
was  guilty  of  the  contempt  charged.  This  order  and  decree 
was  entered  November  15,  1906.  The  return  made  by  re- 
spondent shows  that  the  evidence  in  the  injunction  and  con- 
tempt cases  was  taken  at  the  same  time,  and  by  agreement ; 
that  the  two  cases  were  submitted  on  the  same  evidence,  and 
were  to  be  decided  in  vacation.  True,  complainant  has  filed 
affidavits  to  the  effect  that  no  such  stipulation  was  made; 
but  these  cannot  be  received  to  contradict  the  respondent's 
return,  and  the  records  in  the  case.  The  shorthand  notes  of 
the  testimony  so  taken  were  filed  with  the  clerk  in  proper 
season,  and  on  December  17,  1906,  were  withdrawn  by  com- 
plainants counsel  for  the  purpose  of  having  a  translation 
made  thereof,  and  on  May  15,  1907,  a  translation  of  these 
notes  was  filed  in  the  clerk's  oflSce. 

It  is  now  contended  that  there  never  was  any  case  of 
contempt  docketed  against  the  complainant,  that  neither  the 
8  Contempt-        shorthand  notcs   uor  any  translation  thereof 
5r"s?rTa1ion       ^^^  ^^^^  ^^^^  ^^  ^^®  coutcmpt  proceedings, 
of  evidence.       ^^^^  ^jj^^.  ^j^^  ^^.j^]  ^^y^^^t  was  in  crror  in  adjudg- 
ing complainant  guilty  under  these  circumstances.     Section 
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4466  of  the  Code  provides  that,  "  where  the  action  of  the 
court  [for  contempt]  is  founded  upon  evidence  given  by 
others,  such  evidence  must  be  in  writing  and  filed  and  pre- 
served." As  complainant  was  brought  before  the  court  upon 
a  precept  issued  upon  a  showing  made  in  the  main  case,  there 
was  no  real  necessity  of  docketing  another  case  against  him, 
save,  perhaps,  for  the  purpose  of  identifying  the  records  and 
proceedings  and  the  findings  therein.  The  contempt  pro- 
ceedings were  simply  an  incident  to  the  main  case,  and 
whether  or  not  a  new  case  was  docketed  against  complainant 
is  immaterial,  save  for  purposes  of  identification  as  above 
stated.  But  whether  this  be  true  or  not  complainant  in  his 
petition  admits  that  a  contempt  case  was  docketed  and  pro- 
ceedings had  therein.  The  point  now  relied  upon,  as  we 
understand  it,  is  that  neither  the  shorthand  notes  nor  the 
translation  thereof  was  filed  in  the  contempt  proceedings  as 
required  by  section  4466  of  the  Code.  Looking  to  the  pro- 
ceedings had  upon  the  trial,  and  to  the  agreement  made  by 
counsel  with  reference  to  the  hearing  of  the  matters  at  issue, 
it  would  seem  that  the  filing  of  the  shorthand  notes  in  either 
case,  when  they  were  tried  together,  would  be  a  filing  in 
each,  and  that  the  translation  when  made  for  either  case  and 
filed  became  a  translation  of  the  notes  for  both.  Any  other 
rule  would  be  extremely  technical  and  unwarranted  by  the 
statute  already  quoted.  The  shorthand  notes  were  written 
evidence,  within  the  meaning  of  the  statute.  Lutz  v.  Ayles- 
worth,  66  Iowa,  629.  They  were  properly  filed  in  one 
case  which  was  tried  with  another  by  agreement,  and 
thereafter  and  within  any  time  which  rendered  consideration 
thereof  necessary  were  translated,  transcribed,  and  the  trans- 
lation filed.  It  is  not  regarded  as  material  that  they  were 
filed  in  the  case  of  Plummer  v.  Hatlestad  et  al.  rather  than 
in  State  ex  rel.  Plummer  v.  Hatlestad,  for  in  view 
of  the  entire  record  it  seems  that  the  two  cases  were 
tried  together  and  decided  at  one  and  the  same  time.  The 
return  made  by  defendant  to  the  writ  in  this  case  sets  forth 
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the  testimony  upon  which  he  acted  and  certifies  that  it  was 
made  of  record.  This  is  conclusive  upon  that  matter.  LiUz 
V,  Aylesworth,  supra.  That  case  holds  such  authentication 
to  be  sufficient. 

The  separate  docketing  of  the  cases  was  only  required 
for  purposes  of  identification  of  the  papers  and  proceedings, 
but  the  facts  may  be  shown  by  the  return  made  to  the  writ 
by  the  respondent.  In  Manderschetd  v.  Dist,  Court,  69 
Iowa,  240,  it  is  expressly  held  that  there  is  no  occasion  for 
docketing  a  separate  contempt  case  against  one  charged  with 
the  violation  of  an  injunctional  order.  It  was  against  ju- 
dicial authority,  exercised  in  the  original  injunction  case, 
that  the  alleged  acts  of  contempt  were  committed,  and  there 
was  no  real  occasion  for  docketing  a  separate  case  in  the 
name  of  the  State.  Jordan  v.  Circuit  Court,  69  Iowa,  177, 
We  think  the  shorthand  notes  were  properly  filed  and  pre- 
served, and  that  these  constituted  the  written  evidence  re- 
ferred to  in  the  statute  quoted.  Of  course,  in  order  to  be 
available  to  any  one  aside  from  those  who  can  read  short- 
hand, they  had  to  be  transcribed.  This  it  seems  was  done 
in  ample  time  for  submission  of  the  matter  to  this  courts 
and  the  translation  was  properly  filed,  although  in  the  case 
entitled  Plummer  v.  Hatlestad  et  al.,  being  the  original  ac- 
tion for  the  injunction.  But  it  is  argued  that  as  complainant 
made  and  filed  the  translation  himself  the  rule  above  an- 
nounced does  not  apply.  This,  however,  cannot  be  true. 
There  is  no  necessity  for  two  copies  of  the  translation,  when 
one  alone  will  suffice,  and  it  is  immaterial  for  present  pur- 
poses as  to  who  secures  the  translation.  State  v.  District 
Court,  133  Iowa,  450,  and  other  like  cases  relied  upon  by 
complainant  are  not  in  point,  for  in  none  of  them  were  either 
the  shorthand  notes  or  a  translation  thereof  filed  within 
proper  time,  and  in  one  the  contempt  proceedings  were  en- 
tirely distinct  from  the  main  case.  What  is  said  in  State  v. 
Dist,  Court,  supra,  supports  our  conclusion  in  this  case. 

II.     Finally,  it  is  argued  that  there  was  not  sufficient 
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testimony  to  support  the  order  finding  complainant  guilty 
of  the  contempt  charged.     We  shall  not,  of  course,  set  out 
s.  Ikjuwctioh:      ^®  testimony  at  any  length.     One  contention 
oider-^con^-        ^^  ^^^^  conncction  is  that  complainant  might 
tempt.  violate  the  mandatory  part  of  the  injimctional 

order  with  impunity,  for  the  reason  that  it  was  improvidently 
granted.  The  precise  point  here  is  that  a  temporary  man- 
datory in  junctional  order  is  unauthorized  and  void,  and  may 
be  disregarded.  But  this  is  not  the  rule  which  prevails  in 
Iowa.  Such  an  order,  although  perhaps  erroneous,  is  not 
void,  and  proper  respect  for  the  authprity  of  courts  requires 
the  adoption  of  another  rule.  The  order  was  with  juris- 
diction, and  until  set  aside  on  motion,  or  reversed  on  appeal, 
or  by  other  proper  proceedings,  must  be  respected.  See,  as 
sustaining  this  rule,  State  v.  Baldwin,  57  Iowa,  266 ;  Wise 
V.  Chancy,  67  Iowa,  73 ;  Lake  v.  Wolf,  108  Iowa,  184.  But 
were  this  not  true,  there  is  enough  in  the  record  to  justify 
a  finding  that  complainant  intentionally  and  of  purpose 
violated  the  restraining  part  of  the  order,  and  for  this  rea- 
son was  properly  adjudged  guilty  of  contempt.  It  appears 
that  complainant  refused  to  give  Plummer  telephonic  service 
at  various  times,  unless  he  would  apologize,  and  told  his 
employes  not  to  give  him  service.  When  he  found  they 
were  doing  so,  he  ordered  them  to  desist  He  refused, 
through  his  employes,  to  make  proper  switch  connections  for 
Plummer,  although  giving  them  to  others,  and  thus  violated 
the  terms  of  the  writ.  There  is  no  error  in  the  contempt 
proceedings,  and  the  petition  must  be  dismissed,  and  the 
writ  of  certiorari  dissolved. —  Dismissed. 


Olb  N.  Tollepson  v.  Vajlbobo  Lundb  Tollefson,  Appel- 
lant. 

Divorce:    fraud:    new   trial.    A   court   of  equity  has   power  to 

1    grant  a  new  trial  in  an  action  for  divorce  where  the  decree  was 

procured  by  fraud,  although  the  petition  for  new  trial  was  not 
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filed  within  the  statutory  period;  but  the  fraud  authorizing  a 
•      new  trial  under  this  rule   must  be  extrinsic  or  collateral  to 
the  matter  directly  involved  in  the  original  decree. 

Same.  Where  the  petition  for  a  new  trial  in  a  divorce  action 
2  discloses  a  plan  on  the  part  of  the  plaintiff  to  bring  about  a 
separation  and  to  secure  all  the  property  acquired  by  the  joint 
efforts  of  the  parties,  the  court  is  justified  in  granting  the  peti- 
tion, though  not  filed  within  the  statutory  period;  even  though 
the  defendant  also  alleges  in  the  petition  that  the  divorce  was 
obtained  by  the  false  and  fraudulent  allegations  of  desertion. 

Appeal  from  Fayette  District  Court. —  Hon.  L.  E.  Fellows, 

Judge. 

Friday,  January  24,  1908. 
The  opinion  states  the  ease. —  Reversed  and  remanded. 
B.  L.  Wick  and  W.  J.  Ainsworth,  for  appellant* 
D.  W.  Clements,  for  appellee. 

Per  Curiam. —  The  plaintiff  and  the  defendant  are 
natives  of  Norway,  where  they  were  married  in  1889.  Soon 
after  their  marriage  they  came  to  this  country  and  settled 
in  Fayette  county,  where  they  lived  together  as  husband  and 
wife  until  April,  1898.  In  April,  1898,  the  defendant  re- 
turned to  her  old  home  in  Norway,  taking  with  her  her 
youngest  daughter,  a  minor,  and  she  has  ever  since  remained 
there.  In  March,  1903,  the  plaintiff  filed  in  the  district 
court  of  Fayette  county  a  petition  asking  a  divorce  from  the 
defendant  on  the  ground  of  desertion.  The  notice  of  such 
suit  was  by  publication  only,  and  there  being  no  appearance 
by  the  defendant  either  in  person  or  by  counsel,  a  default 
was  taken,  and  a  judgment  rendered  thereon  granting  the 
plaintiff  a  divorce.  In  April,  1905,  the  defendant  filed  a 
motion  in  the  original  case,  asking  that  the  judgment  and 
default  be  set  aside.  This  motion  was  overruled  and  a  short 
time  thereafter  she  filed  a  petition  in  the  case  alleging 
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therein,  in  substance,  that  the  plaintiffs  allegation  of  her 
desertion  was  untrue;  that  she  went  to  Norway  at  the  in- 
stance and  request  of  her  husband,  the  plaintiff;  and  that  he 
purchased  a  ticket  for  her  and  accompanied  her  to  New 
York  and  placed  her  and  her  daughter  on  a  steamer  and  sent 
her  home  with  the  distinct  understanding  that  he  would 
soon  follow  and  join  her  in  Norway.  The  defendant  further 
allied  that  she  went  to  Norway  without  any  intent  to  leave 
her  husband  permanently  and  only  at  his  solicitation  and  on 
his  assurance  that  he  would  join  her  there  as  soon  as  he  could 
dispose  of  his  property  in  Fayette  county ;  that  in  November, 
1900,  the  plaintiff  wrote  her  asking  her  to  execute  a  deed 
conveying  some  of  his  real  estate,  and  in  said  letter  again 
assured  her  that  he  would  return  to  Norway  and  live  with 
her  as  soon  as  he  could  dispose  of  his  property;  that  such 
promise  was  repeated  in  subsequent  letters,  and  that  she  did 
not  know  of  his  purpose  to  do  otherwise  until  January,  1904, 
when  she  received  a  letter  from  the  plaintiff  informing  her 
that  he  had  obtained  a  divorce  from  her  and  did  not  wish  to 
see  her  again ;  that  the  divorce  obtained  by  the  plaintiff  was 
procured  by  frdud  and  false  representations.  Copies  of 
letters  from  the  plaintiff  to  the  defendant,  written  to  her  in 
Norway,  one  as  late  as  August,  1901,  which  tended  to  sup- 
port the  allegations  of  her  petition,  were  annexed  to  her 
petition,  and  made  a  part  thereof.  A  demurrer  to  the  de- 
fendant's petition  was  sustained,  and  she  appeals.  The 
demurrer  stated  several  grounds  of  objection  to  the  petition, 
but  the  only  ones  relied  upon  now  are,  first,  that  the  defend- 
ant's petition  was  not  filed  within  one  year  after  judgment ; 
second,  that  the  defendant  has  not  shown  diligence;  and, 
third,  that  the  petition  does  not  allege  facts  entitling  the 
defendant  to  the  relief  demanded,  or  facts  showing  fraud. 
Incidental  to  the  last  proposition,  it  is  said  that  no  extrinsic 
fraijd  is  alleged. 

As  the  petition  for  a  new  trial  was  not  filed  for  more 
than  two  years  after  the  judgment  of  divorce  was  entered, 
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it  is  evident  that  it  could  not  be  entertained  by  virtue  of 
1.  Divorce:  the  provisions  of  section  4091  of  the  Code, 

fraud:  new  '■  ' 

'rial.  and,  as  we  understand  the  argument  of  appel- 

lant's counsel,  they  do  not  claim  to  be  within  the  provisons 
of  said  section.  Neither  can  the  petiton  be  sustained  under 
authority  of  Code,  section.  3796,  as  suggested  by  coimsel  for 
appellant.  This  section  provides  for  a  new  trial  within  two 
years  after  judgment,  when  the  notice  has  been  served  by 
publication  only ;  but  we  have  held  that  it  is  not  applicable 
to  divorce  suits.  Oilruth  v.  Oilruth,  20  Iowa,  225;  Whit- 
comb  V.  Whitcombj  46  Iowa,  437.  While  section  4091  pro- 
vides for  a  new  trial  by  petition  within  one  year,  when  the 
final  judgment  was  obtained  by  fraud  practiced  in  obtaining 
the  same,  we  have  held  that  the  remedy  imder  this  statute  is 
not  exclusive,  when  the  fraud  is  not  discovered  within  the 
year,  and  that,  in  such  cases,  courts  of  equity  have  jurisdic- 
tion to  grant  new  trials  independently  of  the  statute.  Graves 
V.  Graves,  132  Iowa,  199 ;  Mahoney  v.  State  Ins.  Co.,  133 
Iowa,  570;  Larson  v.  Williams,  100  Iowa,  110.  But  the 
fraud  which  will  authorize  the  granting  of  a  new  trial  under 
this  rule  must  be  extrinsic  or  collateral  to  the  matter  directly 
involved  in  the  original  case.  False  testimony  in  the  trial 
of  the  original  action  is  not  alone  suflScient  to  warrant  a  new 
trial.  Graves  v.  Graves,  supra.  Extrinsic  or  collateral 
fraud,  within  the  meaning  of  this  rule,  may  consist  of  acts 
or  promises  lulling  the  defrauded  party  into  false  security, 
or  preventing  him  from  making  defense,  and  many  other 
acts.  Pico  V.  Cohn,  91  Cal.  129  (25  Pac.  970,  27  Pac.  537, 
13  L.  R.  A.  336,  25  Am.  St.  Eep.  159). 

The  defendant's  petition  to  set  aside  the  decree  of 
divorce  alleges  facts,  and  sets  out  letters  alleged  to  have  been 
written  by  the  plaintiff  to  the  defendant  after  she  went  to 
Norway,  which,  if  true,  and  they  are  so  ad- 
mitted to  be  by  the  demurrer,  show  a  plan  on 
the  part  of  the  plaintiff  to  free  himself  from  the  defendant 
and  to  secure  all  of  the  property  which  had  been  acquired 
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by  their  united  efforts.  The  facts  thus  pleaded  unquestion- 
ably show  such  extrinsic  fraud  as  would  justify  a  court  of 
equity  in  setting  aside  the  decree.  They  show  that  the 
plaintiff  sent  the  defendant  to  their  old  home  in  Norway 
with  the  assurance  on  his  part  that  he  would  dispose  of  their 
property  as  soon  as  possible  and  then  join  her  there,  and 
that  for  several  years  thereafter  he  made  the  same  promises 
in  letters  to  the  defendant,  and  that  she,  relying  upon  such 
assurances,  remained  in  Norway  and  had  no  knowledge  of 
his  purpose  to  secure  a  divorce  from  her  until  she  received 
a  letter  from  him  bearing  date  December  14,  1903,  which 
informed  her  that  he  had  already  secured  a  divorce  from 
her,  and  that  he  did  not  expect  or  wish  to  see  her  again. 
While  these  facts  were  pleaded,  the  defendant  also  alleged 
in  her  petition  that  the  divorce  was  obtained  by  the  false 
and  fraudulent  representations  that  she  had  deserted  the 
plaintiff.  Based  on  this  statement  in  the  petition,  the 
plaintiff  asserts  that  the  defendant  is  absolutely  bound 
thereby,  and  cannot  rely  upon  the  extrinsic  or  collateral 
fraud  shown  by  the  facts  pleaded.  There  is  no  merit  in 
this  contention,  however.  If  the  facts  pleaded  are  sufficient 
to  establish  extrinsic  fraud,  a  wrong  conclusion  of  the 
pleader  as  to  the  force  and  effect  thereof  should  not  defeat 
a  just  cause  ^in  a  court  of  conscience.  We  think  the  de- 
murrer to  the  defendant's  petition  should  have  been  over- 
ruled. The  case  is  therefore  reversed  and  remanded  for 
proceedings  not  inconsistent  with  this  opinion. —  Reversed 
and  remanded. 


J.  H.  MiLLEE,  Appellant,  v.  W.  H.  Eunkle. 

Malicious  prosecution:    oppression  in  office:    distinction.    Recov- 
1     ery  cannot  be  had  in  an  action  for  malicious  prosecution  with- 
out a  showing  of  malice  and  probable  cause,  while  the  question 
for  probable  cause  is  not  involved  in  an  action  for  oppression 
in  office. 
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Malicious  prosecution:    probable  cause:    remission  op  pine.    In  an 
2    action  for  malicious  prosecution   a   conviction   is   prima  facie 
evidence  of  probable  cause,  which,  if  uncontradicted  will  estab- 
lish that  fact;  and  a  remission  of  the  fine  upon  conviction  has 
no  tendency  to  negative  probable  cause. 

Appeal  from  Linn  District  Court. — Hon.  J.  H.  Preston, 

Judge. 

Friday,  January  24,  1908. 

Suit  to  recover  damages  for  a  malicious  prosecution. 
There  was  a  directed  verdict  for  the  defendant,  and  a  judg- 
ment thereon,  from  which  the  plaintiff  appeals. —  Affirmed. 

Jamison  &  Smyth,  for  appellant. 

Mac  J.  Randall  and  Chas.  W.  Kepler  &  Son,  for 
appellee. 

SiiERWiN,  J. —  At  the  time  of  the  transaction  in  ques- 
tion the  defendant  was  mayor  of  the  town  of  Lisbon,  Iowa, 
and  the  plaintiff,  who  was  a  resident  of  said  town,  was  about 
to  sell  a  stock  of  shoes  at  auction  in  said  town.  An  ordi- 
nance of  the  town  required  all  transient  merchants  to  procure 
a  license  from  the  town,  and  fixed  the  amount  thereof  at 
not  less  than  $1  or  more  than  $25  per  day.  The  defendant 
notified  the  plaintiff  that  he  came  within  the  provisions  of 
said  ordinance,  and  would  be  required  to  take  out'  a  license 
before  engaging  in  the  business  he  contemplated;  and  upon 
the  plaintiff's  refusal  to  do  so,  the  defendant  signed  an 
information,  issued  a  warrant  of  arrest  thereon,  and  in  due 
time  heard  the  case,  and  found  the  plaintiff  guilty.  But 
after  the  arrest  was  made,  and  before  a  plea  was  entered 
by  the  defendant,  or  a  trial  had,  an  amended  and  substituted 
information,  signed  and  sworn  to  by  the  city  attorney,  was 
filed.  A  fine  of  $10  was  imposed,  which  was  afterwards, 
and  after  the  defendant  had  been  superseded  as  mayor,  re- 
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mitted  by  the  town  on  a  stipulation  between  the  plaintiff 
and  the  town; 

There  is  a  controversy  between  counsel  as  to  whether 
this  is  a  suit  for  a  malicious  prosecution,  or  one  for  oppres- 
sion in  oflBce.     The  name  of  the  action  is  not  material, 
1.  Malicious         however,  and  whether  it  be  for  one  or  the 
oppression  in'     othcr,  uo  rccovcry  cau  be  had  in  the  absence 

office:  distinc-  i.  i         .  iT  t  i  t»     i 

tion.  of  a  showing  of  mauce  on  the  part  of  the 

defendant.  The  only  difference  that  now  occurs  to  us  is 
that,  in  the  former,  recovery  may  not  be  had,  unless  there 
was  a  want  of  probable  cause,  while  in  the  latter,  no  such 
question  is  involved.  Center  v.  Spring,  2  Iowa,  393; 
Charles  City  Plow  &  Mfg.  Co.  v.  Jones  &  Co.,  71  Iowa,  234. 
The  plaintiff  insists  that  he  has  shown  a  case  of 
malicious  prosecution,  and  we  shall  treat  the  case  on  the 
theory  thus  presented.  The  proceedings  began  when  the 
t.  Malicious         defendant  filed  the  information,  which  he  had 

prosecution:  •         j  i        i     ^  ^.  i  i 

probable  Signed  I  and  whatever  question  may  be  made 

cause:  remis*  o  /  x  %j 

sion  of  fine.        as  to  the  propriety  of  his  action  in  so  doing, 
it  is  clear  that  the  plaintiff  cannot  maintain  this   action 
without  showing  want  of  probable  cause  and  malice,  and 
this    we   think   he   has    wholly    failed    to    do.     While    an 
acquittal    and    discharge    by    a    magistrate    having    power 
to  bind  over  is  evidence  of  want  of  probable  cause,  it  is  not 
conclusive,  and  the  defendant  may  still  show  that  he  had 
probable  cause.     The  terminaton  of  the  proceeding  must, 
in  general,  be  by  final  acquittal ;  and,  where  a  conviction  has 
been  had  which  stands,  it  is  generally  held  to  be  absolutely 
conclusive  as  to  probable  cause.     It  has  been  held,   and 
Judge  Cooley  so  declares  the  rule  to  be,  that  if  the  defend- 
ant is  convicted  in  the  first  instance  and  appeals,  and  is 
acquitted  in  the  appellate  court,  the  conviction  below  is 
conclusive   of   probable  cause.     Whitney   v.   Peckham,   15 
Mass.  243 ;  Payson  v.  Caswell,  22  Me.  212 ;  Cooley  on  Torts, 
185.     The  above  rule  has  not  received  the  approval  of  this 
court;  but  we  have  held  that  a  convicton  is  prima  facie 
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evidence  of  probable  cause,  and  if  not  contradicted  will 
establish  probable  cause.  Olson  v.  Need,  63  Iowa,  214; 
Moffat  V.  Fisher,  47  Iowa,  473. 

The  remission  of  the  fine  in  this  case  is  relied  upop.  to 
show  want  of  probable  cause,  but  it  is  not  under  all  of  the 
authorities  which  we  have  examined,  entitled  to  weight  on  the 
question.  It  is  probably  true  that  the  town  might  lawfully 
waive  the  payment  of  the  fine,  and  if  so,  such  waiver  does 
not  necessarily  indicate  that  the  convicton  was  unjust  or 
without  probable  cause. 

We  have  examined  the  record  with  care,  and  reach 
the  conclusion  that  there  was  insufficient  evidence  of  malice 
and  of  want  of  probable  cause  to  take  the  case  to  the  jury, 
and  the  judgment  must  therefore  be,  and  it  is,  affirmed. 


State  op  Iowa,  Appellant,  v.  Eobebt  Bulecheck. 

New  trial:  second  application  upon  same  ground.  After  the  court 
has  overruled  an  application  for  new  trial  on  the  ground  of 
newly  discovered  evidence  and  the  case  has  gone  to  final 
judgment,  it  cannot  entertain  a  second  application  on  the 
.  same  ground  supported  by  the  same  showing  with  reference 
to  the  newly  discovered  evidence,  and  announce  a  different 
result. 

Appeal  from  Johnson  District  Court. —  Hon.  O.  A.  Bying- 

TON,  Judge. 

Tuesday,  February  11,  1908. 

This  is  an  appeal  by  the  State  from  the  ruling  of  the 
trial  court  sustaining  a  petition  for  new  trial  in  an  action 
in  which  judgment  was  rendered  against  the  defendant  that 
he  pay  $60  per  year  for  the  support  of  a  bastard. —  Reversed. 

W.  J.  McDonald,  County  Attorney,  and  Baldwin  £ 
Fairchild,  for  appellant. 
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Holbert  &  Holbert,  for  appellee, 

McClain,  J. —  The  complaining  witness  was  delivered 
of  a  bastard  child  July  30,  1903,  and  on  August  27,  1904, 
filed  the  complaint  charging  defendant  with  being  the  father. 
On  the  trial  in  February,  1905  (at  the  January  term  of 
court),  there  was  a  conflict  in  the  evidence  as  to  whether  a 
certain  dance  which  the  complainant  and  defendant  had  at- 
tended, and  at  which,  according  to  complainant's  testimony, 
the  sexual  intercourse  between  them  was  had  which  resulted 
in  the  birth  of  the  child,  occurred  September  20th  or  October 
26th,  it  being  conceded  that  there  were  two  dances  attended 
by  the  complaining  witness,  the  conflict  beiilg  as  to  whether 
the  defendant  was  present  at  the  second  of  them.  The  date 
was  very  material,  for  complainant's  story  was  consistent 
with  the  birth  of  the  child  in  July,  while  the  testimony  for 
defendant  tending  to  show  that  he  was  not  present  at  the 
dance  in  October,  but  that  he  was  with  the  prosecuting  witness 
at  the  dance  in  September,  was  inconsistent  with  his  being 
the  father  of  the  child.  At  the  close  of  the  evidence  on  both 
sides  the  defendant  asked  for  a  directed  verdict  on  the  ground 
that  the  evidence  showed  affirmatively  that  the  time  fixed  for 
the  alleged  sexual  intercourse  was  at  a  time  when,  by  reason 
of  the  natural  laws  governing  gestation,  conception  could  not 
have  occurred  that  led  to  the  birth  of  the  child. 

The  court  instructed  the  jury  with  reference  to  the 
place  and  circumstances  of  the  claimed  sexual  intercourse, 
directing  that  the  evidence  be  fully  considered  and  weighed 
for  the  purpose  of  determining  whether  or  not  the  state  had 
established  by  a  preponderance  of  the  evidence  that  the  de- 
fendant was  the  father  of  the  child,  and  refused  an  instruc- 
tion asked  by  defendant  that  if  it  should  be  found  the  inter- 
course took  place  between  the  complaining  witness  and  the 
defendant  on  the  20th  day  of  September,  then  as  a  matter 
of  law  the  defendant  could  not  be  the  father  of  the  child. 
On  February  20,  1905,  the  jury  returned  a  verdict  of  guilty, 
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and  on  the  25th  of  the  same  month  the  defendant  filed  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial,  on  the 
ground,  among  others,  that  the  evidence  shows  aflSrmatively 
that  the  dance  at  which  the  sexual  intercourse  took  place 
occurred  thirty-six  days  before  the  time  fixed  by  the  plaintiff 
in  her  testimony,  and  such  fact  demonstrated  the  impossi- 
bility of  the  defendant  having  been  the  father  of  the  child. 
On  March  9,  1905,  this  motion  was  amended  so  as  to  allege 
as  a  ground  for  a  new  trial  that  defendant  had  discovered 
new  and  important  testimony  establishing  his  innocence 
which  could  not  have  been  discovered  by  diligence  prior  to 
the  trial,  and  attached  to  and  made  part  of  his  motion  an 
aflSdavit  of  his*  own  in  which  he  set  forth  the  names  and 
addresses  of  various  witnesses  by  whom  he  alleged  that  he 
would  be  able  to  prove  that  the  dance  at  which  the  prosecut- 
ing witness  and  the  defendant  were  both  present  was  on 
September  20th,  and  not  on  October  26th.  Defendant  also 
attached  the  affidavits  of  two  of  the  witnesses  referred  to  by 
him  relating  to  their  knowledge  of  the  date  of  the  dance. 
On  March  11,  1905,  this  motion  for  a  new  trial  was  sub- 
mitted on  arguments  of  counsel,  and,  on  May  5th  following, 
it  was  overruled,  and  judgment  was  rendered  against  the 
defendant  on  the  verdict.  On  June  6th  following,  the  de- 
fendant filed  in  the  case  a  petition  for  a  new  trial  to  which 
he  attached  the  same  affidavits  which  had  been  attached  to 
the  motion  for  new  trial,  adding  thereto  affidavits  of  other 
witnesses  referred  to  by  him  in  his  first  affidavit,  and  on 
July  22d  the  court,  after  hearing  arguments  of  counsel,  en- 
tered judgment  overruling  and  denying  the  petition.  On 
October  14th  the  defendant  served  notice  of  appeal  from 
this  ruling  on  which  appeal  the  judgment  was  affirmed  in 
this  court  on  March  6,  1907,  for  failure  to  present  argument 
in  support  of  the  appeal.  In  the  meantime,  however,  the 
defendant  had  on  April  23,  1906,  which  was  still  within  one 
year  after  the  rendition  of  judgment,  filed  a  second  petition 
for  new  trial,  alleging  substantially  the  same  grounds  as  had 
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been  urged  in  the  first  petition  and  also  in  the  motion,  and 
supported  this  petition  by  his  own  aflSdavit  containing  sub- 
stantially the  same  allegations  as  made  in  his  affidavit  to  the 
first  petition,  and  the  same  affidavits  of  other  witnesses,  which 
were  simply  detached  from  the  first  petition  and  refiled  as 
attached  to  the  second.  The  state  interposed  by  way  of 
objection  to  this  second  petition  that  the  same  showing  had 
already  been  made  in  support  of  the  motion  for  new  trial 
and  the  first  petition  for  a  new  trial,  which  had  been  over- 
ruled, and  asked  that  the  second  petition  be  dismissed.  This 
objection  and  others  of  the  same  character  made  at  different 
stages  of  the  subsequent  proceedings  were  overruled  and  the 
testimony  of  the  witnesses  referred  to  in  defendant's  second 
petition  was  taken,  and  the  issue  on  this  petition  was  fully 
submitted  on  June  9,  1906  (during  the  May  term  of  court), 
and  on  December  28,  1906,  the  court  ordered  a  new  trial, 
setting  aside  the  verdict  and  judgment  already  rendered. 
From  this  order  the  plaintiff  appeals. 

As  we  have  not  been  favored  with  an  argument  for  the 
appellee,  we  shall  discuss  only  the  question  whether  the  court 
could  properly  grant  a  new  trial  on  a  petition  setting  up  the 
same  grounds  as  those  which  have  previously  been  embodied 
in  a  motion  for  a  new  trial  and  a  petition  therefor,  both 
of  which  had  been  properly  submitted  on  the  showing  made 
and  had  been  overruled.  We  think  such  action  of  the  trial 
court  was  clearly  erroneous.  The  showing  as  to  newly  dis- 
covered evidence,  which  was  made  the  ground  of  the  second 
petition,  had  been  alleged  as  a  ground  in  the  motion  for  a 
new  trial,  and  had  been  fully  set  forth  with  the  names  of  all 
the  witnesses  whose  testimony  was  subsequently  taken,  in 
connection  with  the  first  petition  for  a  new  trial.  The  only 
witness  whose  affidavit  was  not  presented  in  support  of  the 
first  petition  and  who  testified  in  support  of  the  second 
petition  was  the  physician  who  had  attended  the  prosecuting 
witness  at  the  time  of  her  confinement,  and  the  only  material 
testimony  which  this  physician  gave  was  that  the  child  was 
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smaller  than  ordinary — ^^a  pretty  little  thing  with  light  blue 
eyes  and  light  red  hair."  The  size  of  the  child  was  perhaps 
material  as  showing  that  the  period  of  parturition  had  not 
been  extended  beyond  the  ordinary  period,  and  it  is  to  be 
assumed  that  the  color  of  the  eyes  and  hair  was  relied  upon 
as  tending  to  show  that  it  was  not  the  child  of  the  defendant, 
although  the  color  of  the  defendant's  eyes  and  hair  is  not 
indicated  by  the  record.  But  this  was  not  a  new  fact  The 
defendant  in  his  first  petition  for  a  new  trial  had  stated 
that  he  would  be  able  to  show  by  this  same  physician  that 
the  child  "at  time  of  birth  had  exceedingly  red  hair  and  pug 
nose;  that  it  was  very  small  and  puny,  and  continued  so 
for  a  considerable  length  of  time."  The  fact  was  therefore 
fully  known  to  the  defendant  at  this  time,  and  no  reason  is 
shown  for  not  establishing  it.  The  name  and  residence  of 
the  physician  were  stated  in  the  application,  and  no  reason  is 
made  to  appear  why  the  affidavit  of  the  physician  was  not 
then  procured,  if  deemed  material.  It  is  true  that  the 
court  on  the  original  submission  of  the  case  had  directed 
the  jury  not  to  take  into  account  the  appearance  of  the  child, 
nor  allow  the  failure  to  exhibit  it  to  the  jury  to  have  any 
weight  in  determining  the  verdict.  If  this  instruction  was 
erroneous,  the  error  had  been  as  fully  committed,  and  the 
means  of  curing  it  was  as  fully  available  to  the  defendant, 
when  the  first  petition  was  presented  as  when  it  was  again 
called  to  the  court's  attention  in  the  second  petition. 

The  whole  case  of  the  defendant  with  reference  to  the 
right  to  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence had  been  fully  submitted  on  the  first  petition,  and  no 
question  was  presented  by  the  second  petition  which  the 
defendant  had  not  had  the  full  opportunity  to  present  and 
which  had  not  been  in  fact  presented  to  and  decided  by  the 
court.  It  is  clear,  therefore,  as  we  think,  that  the  second 
petition  should  not  have  been  entertained,  and  that  the  court 
was  in  error  in  proceeding  thereunder  to  determine  ques- 
tions which  had  been  fully  presented  and  decided.     Defend- 
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ant's  remedy,  if  any,  for  an  erroneous  decision  on  the  first 
petition,  was  by  appeal,  and,  having  prosecuted  such  appeal 
without  securing  a  reversal,  it  was  not  open  to  the  court  to 
cure  any  error  in  its  ruling,  if  error  there  was,  by  proceed- 
ing to  again  try  the  same  issues  and  reach  a  different  result. 
We  need  not  definitely  determine  at  this  time  whether 
there  may  not  be  a  second  petition  for  new  trial  on  the 
ground  of  newly  discovered  evidence  after  one  such  petition 
has  been  presented  to  the  court  and  overruled.  It  may  be 
that  the  subsequent  discovery  of  wholly  new  and  independ- 
ent evidence  would  justify  the  granting  of  a  second  petition 
after  a  previous  petition,  even  on  the  ground  of  newly  dis- 
covered evidence,  has  been  denied.  But  in  this  case  exactly 
the  same  showing  with  reference  to  newly  discovered  evi- 
dence was  made  in  support  of  the  first  petition,  and  the 
court  in  ruling  otherwise  on  the  second  petition  must  have 
simply  reached  the  conclusion  that  its  ruling  on  the  first  was 
erroneous.  It  is  not  competent,  however,  for  a  trial  court 
to  proceed,  after  final  judgment  has  been  entered  on  one  ap- 
plication for  a  new  trial,  to  entertain  another  on  identically 
the  same  grounds  and  announce  a  different  result.  There 
must  be  an  end  to  litigation,  and  a  case  once  fully  decided 
is  not  to  be  reopened  merely  for  the  purpose  of  reaching  a 
different  conclusion.  As  supporting  this  general  proposi- 
tion, see  Watson  v.  Richardson,  110  Iowa,  700;  Madison 
V.  Garfield  Coal  Co.,  114  Iowa,  56;  Martin  v.  Evans,  85 
Md.  8  (60  Am.  St.  Eep.  292).  This  court  has  already  said 
in  McBride  v.  McClintock,  108  Iowa,  333,  that  a  second 
application  for  new  trial  under  the  same  conditions  as  those 
existing  when  a  former  application  was  denied  will  be  con- 
sidered if  at  all  only  under  exceptional  circumstances.  No 
exceptional  circumstances  appear  in  the  case  before  us. 
The  order  granting  a  new  trial  is  reversed. 
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1 137  i64J  Omee  K.  Hibbets,  Appellant,  v.  J.  D.  Threlkeld,  and 

1^ — —^  B.  R.  Ploots,  Appellees. 

Fraudulent    Representations:    verdict   upon   conflicting    evidence. 

1  Where  there  is  a  decided  conflict  in  the  evidence  relating  to 
alleged  false  representations  inducing  the  purchase  of  land,  and 
much  of  the  testimony  relied  upon  by  the  plaintiff,  in  the 
form  of  statements  made  after  the  deal  was  closed,  was  so 
explained  by  defendant  that  if  true  the  jury  might  have  given 
them  no  effect  in  proof  of  fraud,  a  verclict  for  defendant  will  be 
sustained. 

Instructions:    review.    Instructions   not   excepted  to  when   given 

2  or  in  the  motion  for  a  new  trial  will  not  be  considered  on  ap- 
peal. 

Fraudulent  representations:    evidence:    instruction.    In  an  action 

3  for  false  representations  inducing  an  exchange  of  land,  the 
value  of  the  land  given  by  plaintiff  in  exchange  is  admissible 
as  a  circumstance  bearing  upon  the  plaintiffs  probable  reliance 
on  the  alleged  false  statements. 

Exclusion  of  evidence:    PREjuDiaAL  error.    The  rejection  of  evi- 

4  dence  concerning  a  fact  which  is  fully  established  by  other 
competent  evidence  is  not  prejudicial  error. 

Evidence  of  value.    In  an  action  for  false  representations  inducing 

5  an  exchange  of  land  the  deed  is  not  competent  evidence  as  to 
,    the  amount  paid  or  the  value  of  the  property:  nor  are  subse- 
quent deeds  of  the  property  to  third  persons  admissible  for  any 
purpose. 

Hearsay  evidence.    Neither  what  an  agent  of  plaintiff  employed  to 

6  investigate  land  for  which  he  had  negotiated,  nor  what  a 
third  person  at  the  agent's  solicitation  may  have  reported,  is 
competent  in  an  action  for  the  defendant's  alleged  false  state- 
ments inducing  the  sale. 

Evidence  of  Value.    The  plaintiff  in  an  action  for  fraud  in  the 

7  exchange  of  land  cannot  show,  in  his  evidence  in  chief,  from 
whom  he  purchased  the  land  which  he  exchanged,  or  what 
he  paid  for  it,  although  the  same  might  have  been  competent 
in  rebuttal;  or,  where  purchased  from  one  of  defendants,  com* 
petent  for  impeachment  purposes;  or,  as  showing  plaintiffs  be- 
lief as  to  its  value. 
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Appeal  from  Imcos  District  Court. —  Hon.  F.  W.  Eichkl- 
BEBGEBy  Judge. 

Tuesday,  Februaby  11,  1908. 

Action  at  law  to  recover  damages  for  false  and  fraud- 
ulent representations  made  by  defendants  with  reference  to 
some  Wisconsin  land,  traded  by  them  to  plaintiff  in  exchange 
for  some  town  lots.  Trial  to  a  jury,  verdict  and  judgment 
for  defendants,  and  plaintiff  appeals.     Affirmed. 

Stuart  &  Stuart,  for  appellant 

E.  W.  Drake  and  L.  B.  Bartholomew,  for  appellees. 

Desmix,  J. —  It  is  charged  in  the  petition  that  defend- 
ants conspired  and  confederated  together  to  cheat  and  de- 
fraud plaintiff  out  of  his  property,  and  pursuant  thereto, 
falsely  and  fraudulently  misrepresented  certain  Wisconsin 
land  which  they  were  proposing  to  exchange  for  plaintiff's 
town  lots;  that  sixty  acres  of  the  Wisconsin  land  was  in 
cultivation,  and  the  rest  in  good  timber,  and  that  it  was  all 
underlaid  with  a  vein  of  coal.  Other  misrepresentations 
are  charged,  but  need  not  now  be  set  out.  Defendants  de- 
nied the  alleged  conspiracy,  and  separately  denied  the  mak- 
ing of  any  false  statements  or  representations.  They  also 
pleaded  that  plaintiff  made  false  and  fraudulent  repre- 
sentations regarding  his  property.  Upon  these  issues  the 
case  was  tried  resulting  in  a  verdict  for  defendants,  and 
plaintiff  appeals. 

It  is  strenuously  argued  that  the  verdict  should  have 

been  for  plaintiff,  instead  of  defendants,  on  the  theory  that 

the  testimony  shows  without  conflict  or  without  serious  dis- 

1.  fraudulswt      pute  that  defendants  made  the  representations 

xloJr^verdict   claimed,  that  they  were  false  and  untrue,  and 

upon  conflicting  •■••/v-i  -ii-i  -r       • 

evidence  that  plaintiff   was   damaged  thereby.     It  is 

enough  to  say  in  this  connection  that  there  was  a  decided 
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conflict  in  the  testimony,  and  that  much  of  the  testimony 
upon  which  plaintiff  relies  is  in  the  form  of  statements  made 
after  the  trade  was  negotiated,  which  statements  defendants 
explained  in  such  a  manner  as  that,  if  true,  the  jury  might 
have  given  them  no  force  or  effect  for  the  purpose  of  prov- 
ing fraud. 

II.  Appellants  complain  of  the  third  instruction  given 
to  the  jury.  The  instructions  were  not  excepted  to  when 
2  Instructions-    S^^^^>  *^^  plaintiff  made  no  complaiut  of  the 

review.  third   instruction    in   his   motion  for   a  new 

trial.  This  leaves  nothing  for  us  to  consider  with  reference 
to  the  third  instruction. 

III.  The  complaint  made  of  the  eighth  instruction  is 
such  as  that  a  consideration  of  some  of  the  rulings  on  evi- 
dence is  necessary  to  a  complete  understanding  of  the  matter. 
3.  Fraudulent       Testimony   was    adduccd   by    defendants    to 

JfoNs^cW^       show  the  value  of  the  town   lots  given   by 
struction.  plaintiff  in  exchange  for  the  Wisconsin  prop- 

erty. This  was  objected  to,  but  the  objection  was  overruled. 
In  this  there  was  no  error.  Likes  v.  Baer,  8  Iowa,  368,  s.  c 
on  rehearing,  10  Iowa,  89;  High  v.  Kistner,  44  Iowa,  79. 
See,  also,  Aldnch  v.  Scribner,  146  Mich.,  609  (109  N.  W. 
1121),  and  cases  cited.  In  this  connection,  the  trial  court 
gave  its  eighth  instruction,  reading  as  follows :  "  Evidence  has 
been  permitted  to  go  to  you  as  to  the  value  of  the  lots  of  plain- 
tiff which  were  exchanged  for  the  Wisconsin  land.  This 
evidence  was  admitted  only  as  a  circumstance  for  the  jury 
to  consider  as  to  whether  or  not  it  is  probable  that  the  plain- 
tiff relied  upon  the  alleged  representations  as  to  the  Wis- 
consin land,  or  that  he  did  not  contract  with  reference  to  such 
representations,  and  such  evidence  should  not  be  considered 
by  you  for  any  other  purpose  whatsoever."  This  instruc- 
tion is  in  exact  accord  with  the  authorities  above  cited,  and 
nothing  need  be  added  to  what  is  said  in  those  cases. 

Eclating  to  this  same  matter,  plaintiff  offered  in  evi- 
dence certain  letters  written  by   defendant,   Threlkeld,   to 
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plaintiff  something  like  two  years  before  the  trade  in  qiies- 
4  Exclusion  OF     ^^^^'  ^^  which  Certain  Statements  were  made 
prcFudkui        ^y   s^^^   defendant   as  to   the  value  of  his, 
error.  plaintiff's  lots.     These  were  offered  expressly 

for  the  purpose  of  showing  the  friendship  which  existed 
between  the  parties  at  or  about  the  time  of  the  transactions 
involved  in  the  suit.  The  trial  court  sustained  an  objection 
to  the  letters,  and  they  were  not  received  in  evidence.  They 
might  well  have  been  received  for  the  purpose  offered,  but  no 
prejudice  resulted  from  their  rejection,  for  the  reason  that 
the  relations  between  the  parties  was  fully  shown  by  other 
testimony,  and  was  not  denied.  Offered  at  a  proper  time, 
they  might,  perhaps,  have  also  been  received  for  impeaching 
purposes,  and  perhaps  to  show  the  value  of  the  lots  or  rather 
defendant's  admissions  as  to  value,  but  they  were  not  so 
offered. 

IV.  Certain  deeds  made  by  plaintiff  for  various  of 
the  town  lots  were  offered  in  evidence,  but  the  trial  court 
admitted  them  simply  to  show  that  such  deeds  were  executed ; 
the  statements  as  to  consideration  being  ex- 
^*  vll^"^'^*''  eluded.  In  this  there  was  no  error.  The 
statement  in  a  deed  as  to  its  consideration 
where  the  transaction  is  an  exchange  is  not  evidence  either 
as  to  the  amount  paid  or  as  to  the  value  of  the  property. 
Deeds  made  by  defendants  shortly  after  they  obtained  title  to 
the  lots  were  also  offered,  and  the  objections  thereto  were  sus- 
tained. It  is  now  contended  that  they  were  admissible  to 
show  the  value  of  the  lots;  but  this  is  not  so.  They  Avere 
made  to  strangers,  and  the  statements  therein  as  to  the  con- 
siderations paid  were  not  admissible  for  any  purpose. 
Again,  it  is  said  they  were  admissible  for  the  purpose  of 
showing  that  plaintiff  could  not  rescind ;  but  this  was  entirely 
immaterial. 

Plaintiff  had  one  West  look  up  the  Wisconsin  land,  and 
offered  to  show  what  West  reported  to  him.  This  was  mani- 
festly hearsay,  and  was  properly  excluded.     He  also  offered 
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to  show  what  one  Culbertson,  who  at  West's  request  wrote  to 

6  Hearsay  Wisconsin  regarding  the  character  of  the  Wis- 
EviDENCB.  consin  land,  reported  to  West.     Surely  this 

evidence  was  not  competent. 

In  introducing  his  evidence  in  chief,  plaintiff  offered 
to  show  from  whom  he  purchased  his  lots  in  this  State,  and 
what  he  paid  for  them.     When  this  testimony  was  offered,  it 

7  EviDBHCEop       ^^®  incompetent  for  any  purpose.     When  de- 
VALUB.  fendants  introduced  their  testimony  regarding 

the  value  of  these  lots  for  purposes  heretofore  disclosed,  this 
testimony  might  have  been  proper  as  rebutting  defendants' 
testimony  regarding  the  value  of  the  property,  and,  as  some 
of  it  was  purchased  from  one  of  the  defendants  as  showing 
the  value  of  the  property,  to  impeach  the  defendants,  and  as 
showing  plaintiff's  knowledge  or  belief  as  to  the  value  of 
his  lots  in  this  State  which  he  was  exchanging  for  defendants' 
land.  This  testimony  was  not  again  offered,  and  there  was 
no  error  in  the  ruling  of  the  trial  court.  Moreover,  there 
was  other  testimony  regarding  the  value  of  the  lots,  and  as  to 
what  plaintiff  paid  for  them.  So  that,  in  no  event,  was  there 
any  prejudice. 

The  two  points  most  relied  upon  by  plaintiff  for  a  re- 
versal are,  first,  that  the  verdict  should  have  been  the  other 
way;  and,  second,  that  the  court  erred  in  permitting  de- 
fendants to  show  the  value  of  plaintiff's  lots  and  in  giving  the 
eighth  instruction.  The  rulings  on  this  testimony  and  the 
instruction  given  have  support  in  our  previous  cases,  and  the 
first  point  is  without  mOTit 

No  prejudicial  error  appears,  and  the  judgment  must  be, 
and  it  is  affirmed. 
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Maey  E.  Wallace,  v.  O.  A.  Wallace,  G.  K  Wallace,       L}^  ^ 
W.  F.  Wallace,  T.  L.  Wallace,  J.  E.  Wallace,        »^  ^oa' 
A.  B.  Wallace,  C.  L.  Wallace,  Coba  Officer,  and 
Martha  Wallace  and  Lawrence  Wallace,  Minor 
Children  of  C.  C.  Wallace,  Deceased,  Appellants. 

Dower:    conveyance  before  marriage:    presumption  of  fraud.    A 

1  presumption  of  fraudulent  intent  to  deprive  the  wife  of  her 
marital  rights,  which  she  would  otherwise  acquire,  arises  from 
a  secret  conveyance  by  the  husband  just  prior  to  the  marriage; 
even  though  there  was  no  actual  misrepresentation,  and  the 
conveyance  was  to  his  children  by  a  former  marriage. 

Same:    limitation  of  action.    The  statute  of  limitations  does  not 

2  begin  to  run  against  the  dower  interest  of  a  wife,  in  lands  se- 
cretly conveyed  by  the  husband  in  contemplation  of  their  mar- 
riage, until  her  interest  has  become  consummated  by  the  death 
of  the  husband. 

Same:    estoppel.    Mere  knowledge  by  the  widow  that  a  grantee 

3  of  lands,  secretly  conveyed  by  the  husband  in  contemplation  of 
their  marriage,  was  about  to  purchase  the  interest  of  other 
grantees  therein  will  not  estop  her  from  asserting  her  dower 
interest  upon  the  death  of  the  husband. 

Appeal  from  Lucas  District  Court. —  Hon.  M.  A.  Egberts, 

Judge. 

Tuesday,  Febkuaey  11,  1908. 

Action  in  equity  brought  by  plaintiff,*  as  the  widow  of 
Thomas  D.  Wallace,  who  died  on  March  30,  1906,  to  set 
aside  a  deed  of  said  Thomas  D.  Wallace  to  his  children  by 
a  former  marriage,  which  deed,  as  plaintiff  alleges,  was 
executed  and  recorded  within  two  days  prior  to  the  marriage 
of  said  Thomas  D.  Wallace  to  plaintiff,  without  plaintiff's 
knowledge  and  without  consideration,  and  with  the  fraudu- 
lent intent  and  purpose  of  preventing  plaintiff  from  having 
and  obtaining  her  dower  interest  in  the  real  estate  which  said 
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deed  purported  to  convey.  After  a  trial  on  the  merits  there 
was  a  decree  for  plaintiff,  awarding  her  a  dower  interest  in 
the  land  in  controversy,  and  the  defendants,  who  are  the 
grantees  in  the  deed,  and  their  wives  and  husbands  respec- 
tively, or  their  heirs,  appeal. —  Affirmed. 

Stuart  &  Stuart  and  C.  E.  Hunn,  for  appellants. 

Penick  &  Anderson,  for  appellee. 

McClain,  J. —  The  evidence  shows  that  Thomas  D. 
Wallace  was,  prior  to  March,  1890,  the  owner  of  two  hun- 
dred acres  of  land  which  was  described  in  a  deed  to  his 
children  by  a  former  marriage  executed  on  the  20th  of  that 
month  and  filed  for  record  on  the  2 2d,  the  marriage  of 
plaintiff  taking  place  later  in  the  same  day.  The  deed  re- 
cited a  consideration  of  $50,  and  contained  a  reservation  to* 
the  grantor  of  the  use  and  control  of  the  land  during  his 
natural  life.  The  evidence  shows  also  that  plaintiff  believed 
at  the  time  of  the  marriage  that  her  husband  was  still  the 
owner  of  the  land  and  that  he  remained  such  owner  until  his 
death.  Shortly  after  his  death  she  discovered  the  existence 
of  the  deed  in  question,  and  brought  this  action  to  set  it  aside 
so  far  as  it  affected  the  interest  which  she  would  have  had  iu 
the  property  as  the  surviving  widow  had  no  such  deed  been 
executed. 

I.  It  is  well  settled  that  a  secret  conveyance  in  con- 
templation of  marriage  is  fraudulent  as  to  the  spouse,  the 
intent  to  deprive  her  of  the  marital  rights  which  she  would 
1.  DowEi:  con-  Otherwise  have  acquired  being  presumed  from 
maSSagc:  the  circumstanccs.     Beechley  v.  Beechley,  134 

presumption  >*.*-r»  iii  i»-ii 

of  fraud.  lowa,  75.     It  IS  couccded  that  this  deed  was 

executed  by  Thomas  D.  Wallace  in  contemplation  of  his 
marriage  to  plaintiff,  and  without  actual  knowledge  thereof 
on  her  part  until  long  afterward.  Counsel  for  appellants 
contend  that  a  presimiption  of  fraud  does  not  arise  in  such 
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cases  where  the  conveyance  is  to  children  of  a  prior  marriage, 
in  good  faith  and  without  fraud,  and  rely  upon  Hamilton  v. 
Smith,  57  Iowa,  15,  and  the  eases  therein  cited.  But  in  the 
Beechley  case,  supra.,  the  prior  decisions  of  this  court  were 
reviewed,  and  it  was  said :  "  In  some  of  the  earlier  cases  it 
was  thought  that  a  distinction  should  be  made  between  silence 
or  failure  to  disclose  the  true  situation,  and  actual  misrepre- 
sentation, as  to  property.  The  later  decisions,  however,  and 
the  weight  of  authority  in  this  country,  at  least,  hold  that 
the  ignorance  of  the  spouse  of  a  settlement  or  conveyance 
pending  a  treaty  of  marriage  is  fatal  thereto,  though  no  actual 
misrepresentations  or  deceit  appear."  We  are  still  content 
with  this  statement  of  the  law,  and  are  satisfied  that  plaintiff 
is  entitled  to  have  the  deed  set  aside,  unless  her  rights  have 
become  barred  by  failure  to  bring  action  within  the  statutory 
period,  or  she  has  estopped  herself  by  her  conduct  from 
asserting  her  rights  as  against  the  defendants. 

II.     It  is  contended  for  appellants  that  the  evidence 

shows  plaintiff  to  have  had  knowledge  of  the  deed  during  the 

existence  of  the  marriage  and  more  than  five  years  prior  to 

the  bringing  of  her  action.     Under  the  pro- 

totionof  visions  of  the  deed  the  husband  continued  to 

Actions.  ,  _ 

enjoy  the  possession  of  the  land,  so  that  plain- 
tiff had  no  notice  by  adverse  possession  that  her  husband  was 
not  still  the  owner.  There  was  some  testimony  by  one  witness 
tending  to  show  that  the  existence  of  the  deed  was  referred 
to  in  plaintiff's  presence,  but  the  weight  of  the  evidence  sup- 
ports the  contention  of  plaintiff  that  she  had  no  knowledge 
of  it  imtil  after  her  husband's  death.  Without  regard  to 
evidence  of  knowledge  on  the  part  of  the  plaintiff  that  the 
deed  was  in  existence,  we  are  content  to  hold,  however,  fol- 
lowing many  of  our  own  decisions,  that  the  statute  of  limita- 
tions did  not  begin  to  run  against  the  plaintiff's  right  to 
question  the  validity  of  the  deed  until  her  dower  interest 
had  become  consummate  by  the  death  of  her  husband.  Lucas 
V.  White,  120  Iowa,  735;  Lucas  v.  Whitacre,  121  Iowa,  251. 
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We  have  held  that  during  the  existence  of  the  marriage  rela- 
tion a  wife,  by  reason  of  her  contingent  right  of  dower,  has 
such  interest  in  her  husband's  real  property  as  to  sustain  an 
action  by  her  for  its  protection  as  against  fraudulent  aliena- 
tion. Buzick  V.  Bvzick,  44  Iowa,  259.  But  this  case  has 
been  explained  as  holding  simply  that  the  wife  during  cover- 
ture has  such  an  interest  in  her  husband's  real  estate  as  to 
be  entitled  to  equitable  relief  against  fraudulent  alienation 
by  her  hu^and  during  coverture,  or  other  such  action  on  his 
part  as  will  tend  to  defeat  her  right  of  dower  when  it  shall 
become  consummate.  Hurleman  v.  Hazlett,  55  Iowa,  256 ; 
Beck  V.  Beck,  64  Iowa,  155 ;  Lucas  v.  White,  120  Iowa,  735 ; 
Lucas  V.  Whitacre,  121  Iowa,  25.  We  have  never  held  that 
the  wife  during  coverture  could  maintain  an  action  to  set 
aside  a  prior  fraudulent  conveyance  of  her  husband,  and  we 
believe  it  would  be  against  public  policy  to  announce  the  rule 
that  pending  the  coverture  the  vnfe  must  at  the  peril  of  being 
barred  by  the  statute  of  limitations  if  she  does  not  do  so,  in- 
stitute an  action  against  her  husband  and  his  grantee  to  set 
aside  a  conveyance  previously  made  by  him  in  fraud  of  her 
ri^ts.  We  do  not  hold  that  in  no  case  would  the  wife  be 
entitled  to  equitable  relief  pending  coverture,  but  clearly, 
while  her  dower  right  remains  contingent,  she  is  not  in  posi- 
tion to  have  that  full  and  complete  relief  to  which  she  becomes 
entitled  after  her  right  has  become  perfected  by  the  death  of 
her  husband,  and  we  are  unwilling  to  countenance  the  con- 
tention made  for  appellants  in  this  case  that  the  present 
action  in  which  plaintiff  seeks  to  establish  her  right  to  one- 
third  of  the  land  in  question,  to  which  she  would  be  entitled 
but  for  the  fraudulent  conveyance  by  her  husband  to  the 
defendants,  is  barred  because  she  did  not  institute  an  action 
for  the  protection  of  her  inchoate  dower  rightfcwhile  coverture 
continued. 

III.  The  estoppel  relied  upon  is  separately  pleaded  by 
the  defendant  G.  N.  Wallace,  who  alleges  that,  with  the 
knowledge  and  on  the  advice  of  plaintiff,  he  purchased  the 
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interests  of  two  of  the  other  grantees  in  the  deed,  believing 
«.  Same:  cs-  ^^^  ^®  ^^  thereby  acquiring  their  interest 

^oppti  fjp^  from  any  dower  right  on  the  part  of  the 

plaintiff.  We  believe  the  evidence  fails,  however,  to  estab- 
lish that  the  purchase  by  G.  N.  Wallace  was  made  at  a  time 
when  plaintiff  had  knowledge  of  the  existence  of  the  fraudu- 
lent deed,  or  under  such  circumstances  as  to  estop  her  from 
questioning  the  validity  of  such  deed  as  against  him.  Those 
from  whom  he  purchased  had,  in  any  event,  an  interest  in 
the  property  which  G.  N.  Wallace  acquired,  and  to  which  he 
will  be  entitled  after  the  dower  rights  of  the  plaintiff  are 
satisfied.  Therefore  the  mere  knowledge  on  the  part  of  the 
plaintiff  that  G^  N.  Wallace  was  about  to  purchase  the  inter- 
ests of  other  grantees  would  not  indicate  that  such  purchase 
was  being  made  in  reliance  on  the  assumption  that  plaintiff 
had  no  interest  in  the  property,  and  plaintiff  was  not  there- 
fore called  upon  to  assert  an  interest  which  she  would  have 
reason  to  suppose  was  well  known  to  G.  N.  Wallace.  We 
believe  that  no  case  of  estoppel  is  made  out. 
The  decree  of  the  trial  court  is  dfjfirmed. 


John-  M.  Athey,  Appellee,  v.  D.  A.  Slifb,  Appellant. 

Change  of  place  of  trial:  costs  :  attorney's  fees.  The  allowance 
of  traveling  expenses  and  attorney's  fees  in  moving  for  a 
change  in  the  place  of  trial,  where  a'  suit  is  brought  in  the 
wrong  county,  is  largely  discretionary;  and  where  there  is  no 
reason  to  apprehend  the  resistance  of  a  motion  for  the  change 
the  court  may  refuse  to  allow  such  expense,  except  that  reason- 
able compensation  to  the  attorney  for  preparing  and  filing  the 
motion  should  be  ordered. 

Appeal  from  Benton  District  Court. —  Hon.  G.  W.  Burn- 
ham,  Judge. 

TuBSDAT,  Fbbbuaby  11,  1908. 
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The  opinion  states  the  case.  The  appeal  is  by  defend- 
ant.—  Modified  and  affirmed. 

Kelleher  &  O'Connor,  for  appellant 

Charles  /.  Vail  and  Nichols  &  Nichols,  for  appellee. 

Bishop,  J. —  In  June,  1905,  plaintiff  filed  his  petition 
in  this  action,  declaring  on  a  money  demand,  in  the  district 
court  of  Benton  county.  A  writ  of  attachment  was  prayed 
for  and  issued  to  the  sheriff  of  that  county,  and  thereunder 
a  levy  was  made  by  garnishments  An  original  notice  in  the 
action  was  not  served  until  December,  1905,  when  service 
thereof  was  made  in  Pocahontas  county,  and  such  notice 
required  the  defendant  to  appear  at  the  January  term,  1906, 
of  the  Benton  county  court.  At  said  term,  defendant  ap- 
peared, and,  proceeding  under  the  statute,  filed  motion  for  a 
change  in  the  place  of  trial  to  Pocahontas  county,  the  county 
of  his  residence.  Coupled  with  the  motion  was  a  demand 
that  defendant  be  allowed  his  costs  and  expenses  including 
attorney  fees.  As  related  to  the  requested  change  in  place 
of  trial,  the  motion  was  not  resisted,  and  an  order  therefor 
was  made.  As  related  to  the  demand  for  costs  and  expenses, 
it  was  ordered  that  the  court  costs  to  date  be  taxed  to  plaintiff, 
and  that  no  allowance  as  for  expense  and  attorney  fees  be 
made.  Following  the  docketing  of  the  action  in  the  Poca- 
hontas county  court,  the  plaintiff  appeared  in  that  court  and 
dismissed  his  action,  and  an  entry  was  made  accordingly. 
The  appeal  is  from  the  order  entered  by  the  Benton  district 
court  denying  the  demand  of  defendant  for  his  expenses  and 
attorney's  fees  for  attending  at  Benton  county,  that  being  a 
county  other  than  the  county  of  his  residence. 

It  is  the  statute  that  a  personal  action  —  as  was  this  — 
must  be  brought  in  the  county  of  the  defendant's  residence. 
Code,  section  3501.  And,  if  brought  in  a  wrong  county,  the 
defendant  by  timely  appearance  may  demand  a  change  to 
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the  proper  county,  "  in  which  case  the  court  shall  order  the 
same  at  the  cost  of  the  plaintiflF,  and  may  award  the  defend- 
ant a  reasonable  compensation  for  his  trouble  and  expense  in 
attending  at  the  wrong  county."  Code,  section  3504.  The 
motion  of  defendant  was  supported  by  his  own  affidavit  as  to 
his  place  of  residence,  and  the  amount  of  expense  he  had  in- 
curred in  attending  court,  the  time  lost,  etc ;  also  an  affidavit 
of  Mr.  Kelleher,  his  attorney,  as  to  his  expenses  of  travel 
from  Ft.  Dodge  to  Vinton,  the  value  of  his  services,  etc.  For 
plaintiff  there  was  filed  the  affidavit  of  Mr.  Nichols,  his  attor- 
ney, to  the  effect  that  on  the  day  following  the  filing  of  the 
petition  in  the  action  he  went  from  Vinton  to  the  home  of 
defendant  in  Pocahontas  county  and  had  an  interview  with 
him ;  that  he  advised  defendant  of  the  filing  of  the  petition 
and  the  attachment ;  that  the  subject  of  where  the  case  should 
be  tried  was  talked  about,  and  that  he  told  defendant  it  was 
his  (defendant's)  right  to  have  the  case  transferred  to  Poca- 
hontas coimty  if  he  desired,  and  that  if  the  matter  in  con- 
troversy could  not  be  disposed  of  without  trial  a  change 
would  be  conceded  and  consented  to;  that  an  agreement  for 
arbitration  was  drawn  up  and  signed,  which  defendant  there- 
after failed  to  carry  out  by  refusing  to  select  an  arbitrator, 
making  service  of  an  original  notice  upon  him  necessary. 
The  affidavit  concludes  with  the  contention  that  the  expense 
occasioned  by  the  traveling  of  defendant  and  his  attorney  to 
Vinton  should  not  be  allowed  because  wholly  unnecessary,  as 
they  well  knew.  A  copy  of  the  agreement  for  arbitration  is 
attached  to  the  affidavit,  and  therein,  among  other  things, 
the  residence  of  defendant  in  Pocahontas  county  is  recognized 
by  a  statement  to  that  effect.  A  further  affidavit  of  defend- 
ant was  filed,  in  which  he  denies  that  he  was  advised  by 
Nichols  that  a  petition  had  been  filed,  and  denies  that  there 
was  any  talk  between  them  on  the  subject  of  a  change  in  the 
place  of  trial. 

Under  the  statute,  the  matter  of  making  an  allowance 
as  for  traveling  expenses  and  attorney  fees  was  committed  to 
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the  sound  discretion  of  the  court  The  court  "  may  award 
the  defendant  a  reasonable  compensation,"  etc.  We  cannot 
say  that  there  was  any  abuse  of  discretion  in  refusing  to 
allow  the  traveling  expenses  of  defendant  from  Fonda,  and  of 
his  attorney  from  Ft.  Dodge,  and  in  refusing  to  allow  per 
diem  compensation  to  each;  that  being  the  basis  of  the  de- 
mand. Defendant  knew,  as  matter  of  law,  that  his  right  to  a 
change  depended  only  on  his  filing  a  request  accompanied  by 
an  affidavit  of  residence.  Enough  appears  in  the  record  to 
make  it  clear  that  he  had  no  reason  to  believe  that  an  applica- 
tion filed  by  him  for  the  purpose  would  be  resisted.  There 
were  mail  and  express  facilities,  more  or  less  direct,  between 
Fonda  and  Vinton,  and  the  court  may  well  have  concluded 
that  under  the  circumstances  the  personal  trip  of  client  and 
attorney  in  advance  of  any  suggestion  that  resistance  would 
be  made  to  a  change  was  not  in  reason  called  for.  But  while 
this  is  so,  we  think  that,  fairly  enough,  the  attorney  for  de- 
fendant was  entitled  to  compensation  for  preparing  and  filing 
the  application  for  change  and  the  affidavit  supporting  the 
same;  and  allowance  therefor  should  have  been  made.  To 
such  extent  the  order  appealed  from  must  be  modified. 
Accordingly,  it  is  ordered  that  the  case  be  remanded  to  the 
Benton  district  court  with  instructions  to  proceed  to  an 
allowance  for  the  services  of  defendant's  attorney,  as  here- 
inabove indicated  to  be  proper,  evidence  as  to  value  to  be 
submitted  at  such  time  and  in  such  form  as  the  court  may  by 
order  direct. —  Modified  and  affirmed. 
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WnxiAM  M.  Sbmones  and  A.  G.  Beech  v.  Chables  W. 
Needles,  Census  Enumerator  for  the  City  of  At- 
lantic, Iowa,  for  the  year  1905,  Appellant,  and  the 
Executive  Council  of  the  State  of  Iowa,  and 
Albert  B.  Cummins,  Wm.  B.  Mabtin,  B.  F.  Carroll 
and  Gilbert  S.  Gilbertson,  members  of  said  Exec- 
utive Council,  and  William  B.  Martin,  Secretary 
of  State  of  the  State  of  Iowa. 

Census:    fraud  in  enumeration:    action  to  correct:    parties.    An 

1  individual  citizen  may  maintain  an  action  to  correct  a  census 
enumeration  of  the  city  in  which  he  resides,  and  to  exclude 
from  the  rolls  names  fraudulently  placed  thereon  to  show  a 
population  entitling  saloons  to  operate  on  the  consent  of  a 
bare  majority  of  the  electors. 

Same:    taxation  of  costs.    The   census  enumerator  is  a  proper 

2  and  necessary  party  to  an  action  to  correct  the  census  and  is 
properly  taxable  with  costs;  especially  where  the  charge  of 
fraud  against  him  in  making  the  enumeration  is  sustained 
over  his  denial  and  defense  of  the  action. 

Appeal  from  Cass  District  Covrt. —  Hon.  A.  B.  Thoeneli/, 

Judge. 

Tuesday,  February  11,  1908. 

The  opinion  states  the  ease. —  Affirmed. 

J.  B.  Rochafellow',  for  appellant 

Jaanes  B.  Bruff  and  Julian  Phelps,  for  appellees  Semo- 
nes  and  Beech. 

Sheoeiwin,  J. —  The  original  petition  was  filed  in  Au- 
gust, 1905.  It  was  alleged  therein  that  James  Stier  was  the 
duly  elected  assessor  of  the  city  of  Atlantic,  but  that  he 
refused  to  take  the  census  thereof,  and  that  the  defendant 
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was  duly  appointed  to  take  said  census  for  the  year  1905. 
That  the  other  defendants  constitute  the  executive  council  of 
the  State  of  Iowa,  and  that  WnL  B.  Martin  was  the  Secre- 
tary of  State.  It  was  further  alleged  in  the  petition  and  in 
the  amendments  thereto  that  the  plaintiffs  were  resident  tax- 
payers and  voters  within  said  city  of  Atlantic ;  that  Wm.  M. 
Semones  was  the  president  of  the  Anti-Saloon  League  of  Cass 
County,  and  that  said  action  was  brought  in  behalf  of  said 
league  as  well  as  in  their  own  behalf,  and  in  behalf  and  at 
the  request  of  many  other  citizens,  residents  and  taxpayers  in 
said  city.  That  there  were  ten  saloons  in  Atlantic,  operat- 
ing under  a  petition  of  consent  effective  only  in  case  the 
city  of  Atlantic  had  five  thousand  or  more  population,  and 
that,  unless  the  population  was  shown  to  be  five  thousand  or 
more,  there  was  no  probability  that  said  saloons  could  operate 
or  that  a  petition  of  consent  could  be  obtained  therefor.  That 
the  plaintiffs  and  those  whom  they  represented  were  opposed 
to  the  sale  of  intoxicating  liquors  in  said  city;  and  that  said 
Needles,  for  the  purpose  of  making  the  population  of  Atlantic 
appear  to  be  more  than  five  thousand  in  the  census  for  the 
year  1905,  and  in  order  that  said  saloons  might  continue  to 
operate  in  said  city,  willfully  and  fraudulently  added  to  and 
included  in  said  enumeration  the  names  of  many  persons  who 
were  not  residents  of  said  city  and  who  could  not  properly  be 
enumerated  in  the  population  thereof.  That  he  willfully 
and  fraudulently  failed  to  follow  and  observe  the  laws  and 
rules  made  for  said  census  enumeration,  and  improperly 
enumerated  and  returned  in  said  census  enumeration  the 
names  of  five  hundred  persons.  That  the  census  returned 
by  him  to  the  Secretary  of  State  showed  the  city  of  At- 
lantic to  have  a  population  of  five  thousand,  one  hun- 
dred and  eighty-one,  but  that  said  number  included  the 
names  of  the  persons  who  had  been  fraudulently  enumerated 
as  aforesaid.  It  was  still  further  alleged  that,  before  com- 
mencing the  action,  the  plaintiffs  had  demanded  of  the  county 
attorney  of  Cass  county  and  of  the  Attorney  General  of  the 
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State  that  they  bring  an  action  to  correct  said  census,  but 
that  both  had  refused  to  do  so.  The  plaintiffs  prayed  that 
they  be  permitted  to  introduce  evidence  to  show  the  fraud  in 
the  enumeration;  that  the  census  be  set  aside  or  corrected 
as  the  court  should  determine;  that  the  executive  council  be 
enjoined  from  publishing  any  of  the  names  improperly  enu- 
merated, and  that  a  mandatory  writ  issue  directing  said 
council  to  have  a  new  census  taken. 

Needles  demurred  to  these  pleadings,  and  upon  the 
overruling  thereof  he  answered,  alleging  that  the  census  re- 
turned by  him  was  honestly  taken,  and  that  any  errors  therein 
were  mistakes  or  errors  in  judgment.  He  denied  any  intent 
to  illegally  pad  the  census,  and  alleged  that  the  same  was 
completed  and  returned  before  June  1,  1905,  and  before  thi^ 
suit  was  brought,  and  that  the  suit  could  not  be  maintainc  d 
against  him  because  he  was  not  then  in  office.  He  challenged 
the  right  of  the  plaintiffs  to  maintain  the  action  and  the  ju- 
risdiction of  the  court.  The  executive  council  and  Secretary 
of  State  answered,  denying  any  knowledge  of  illegality  in 
taking  the  census,  and  alleging  want  of  jurisdiction  to  enjoin 
them  from  compiling  and  publishing  the  same  as  returned  by 
the  defendant  Needles.  Needles'  motion  to  transfer  the  case 
to  the  law  docket  was  overruled,  and  thereafter  the  case  was 
tried  to  the  court,  and  a  final  decree  entered  for  the  plaintiffs 
finding  that  the  census  was  fraudulent  and  ordering  certain 
names  stricken  therefrom.  The  decree  also  enjoined  the 
executive  council  and  the  Secretary  of  State  from  publishing 
a  list  containing  such  names  as  a  part  of  the  census  of  At- 
lantic The  costs  were  taxed  to  Needles,  and  he  alone  ap- 
peals. 

That  the  defendant  Needles  deliberately  and  fraudu- 
lently padded  the  census  of  Atlantic  does  not  admit  of  doubt, 
1.  Census:  fraud    and  the  Only  scrious  qucstiou  in  the  case,  as  we 
tio^"acSonto    vicw  it,  is  whether  the  plaintiffs  may  main- 

correct  i 

parties.*  tain  this  action.     The  appellant  contends  that 

the    act    complained    of    was    a    public    wrong,    and    that 
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an  action  for  the  redress  thereof  rests  alone  in  the  pub- 
lic and  can  only  be  brought  and  maintained  by  the  au- 
thorities who  by  statute  are  given  authority  to  represent  the 
people.  On  the  other  hand,  the  appellees  take  the  posi- 
tion that  in  a  matter  of  public  right  any  resident  citizen 
or  taxpayer  may  bring  the  action  or  be  the  relator;  that 
the  interest  necessary  to  maintain  the  action  is  essentially 
the  same  as  in  mandamus  or  certiorari.  It  is  un- 
doubtedly the  general  rule  that,  where  the  right  claimed 
to  be  in  danger  is  not  different  from  that  enjoyed  by  the 
public  generally,  and  the  dangers  which  may  be  suf- 
fered are  only  those  shared  by  the  public,  an  action  of 
injunction  will  not  lie  in  favor  of  an  individual.  Brady  v. 
Shinkle,  40  Iowa,  576.  But  while  this  is  true,  it  does  not 
necessarily  follow  that  the  rule  should  be  applied  to  all 
classes  of  cases,  or  that  it  is  controlling  in  this  case.  The 
general  trend  of  modem  authority  is  to  the  effect  that  courts 
of  equity  will  grant  injunctions  to  restrain  an  attempted 
wrong  whenever  it  clearly  appears  that  in  no  other  proceed- 
ing can  public  or  private  interests  be  fully  protected,  and 
that  the  writ  will  issue  at  the  instance  of  a  private  individual 
who  shows  he  may  suffer  financial  injury  if  the  contemplated 
wrong  be  not  enjoined,  even  though  it  may  be  made  to  appear 
that  a  part  of  the  public  may  suffer  in  the  same  way  or  to 
the  same  extent.  No  absolute  rule  can  be  adopted  for  all 
cases,  but  each  case  must  be  determined  very  largely  on  its 
own  peculiar  facts  and  in  the  light  of  the  general  policy  of 
the  courts  and  of  the  State,  as  the  latter  is  expressed  in  its 
statutory  enactments.  Thus  prohibition  has  for  many  years 
been  the  rule  in  this  State,  and  all  legislation  permitting  a 
relaxation  of  such  rule  has  adopted  the  policy  also  of  giving 
to  the  individual  citizen  enlarged  power  in  the  direction  of 
enforcing  such  laws,  and  of  questioning  all  proceedings  upon 
which  the  right  to  sell  intoxicating  liquors  is  based.  The 
sale  of  intoxicating  liquors  in  Atlantic  could  only  be  carried 
on  after  a  statement  of  consent  had  been  filed,  canvassed  and 
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found  sufficient  under  section  2448  of  the  Code.  In  cities 
of  five  thousand  or  over  such  statement  need  only  be  signed 
by  a  majority  of  the  voters  residing  in  said  city  voting 
therein  at  the  last  preceding  general  election,  while  in  cities 
having  a  population  of  less  than  five  thousand,  eighty  per 
cent  of  such  voters  is  required.  It  is  at  once  apparent,  there- 
fore, that  the  saloon  interests  in  the  city  of  Atlantic  might 
be  greatly  interested  in  having  its  census  show  that  it 
had  a  population  of  five  thousand  or  over,  and  the  residents 
of  the  city  who  were  opposed  to  putting  the  mulct  law  in 
operation  there  would  be  as  surely  interested  in  the  other 
direction.  Section  2450  provides  that  the  sufficiency  of  the 
statement  of  consent  may  be  questioned  by  any  citizen  of  the 
county,  and  section  2453  requires  the  county  auditor  to  keep, 
for  the  inspection  of  any  citizen  who  may  desire  it,  all  pa- 
pers required  by  the  preceding  section  to  be  filed  with  him, 
and  makes  his  failure  or  refusal  to  do  so  punishable  by  a 
fine.  The  purpose  of  this  and  other  legislation  along  the 
same  line  cannot  be  mistaken.  Its  policy  is  to  give  the 
individual  citizen  the  freest  and  fullest  opportunity  to  ques- 
tion the  legality  of  the  proceedings  which  shall  set  the  mulct 
law  in  operation.  Back  of  all  this  is  the  question  of  the  pop- 
ulation of  a  given  city  or  town.  Its  population,  as  shown  by 
the  State  census,  determines  the  number  of  names  that  must 
be  signed  to  the  statement  of  consent 

No  one  will  claim  that  the  population  of  a  community  may 
be  increased  or  diminished  for  the  purpose  of  affecting  rights 
under  the  statute  in  question,  and  yet,  if  it  be  held  that  a 
resident  taxpayer  of  such  community  has  no  such  interest 
in  the  question  as  will  permit  him  to  maintain  an  action  to 
enjoin  an  iU^al  enumeration  or  to  enjoin  the  retaining  of 
names  on  the  roll,  fraudulently  placed  there,  the  efficiency  of 
the  restrictions  placed  around  the  mulct  law  will  be  greatly 
impaired.  We  are  of  the  opinion  that  the  general  policy  of 
the  law  in  this  respect  warrants  us  in  holding  that  the  plain- 
tiffs herein  haye  the  right  to  sue  as  citizens  of  Atlantic, 
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regardless  of  their  other  interests.  See  State  of  Iowa  ex  rel. 
Rice  V.  County  Judge,  7  Iowa,  186;  State  ex  rel.  Byers  v. 
Bailey  County  Judge,  7  Iowa,  390.  In  the  latter  case  the 
court  was  called  upon  to  construe  a  statute  which  gave  a 
"  party  beneficially  interested  "  the  right  to  bring  a  man- 
damus action  to  compel  the  canvass  of  votes  cast  at  an  elec- 
tion, and  it  was  said,  "  Having  in  view  this  pre-existing  law 
and  the  manifest  necessity  of  the  case,  in  those  instances 
which  relate  to  public  rights  and  interests,  the  expression 
*  party  beneficially  interested,'  used  in  our  statute  .  .  . 
is  not'  to  receive  a  close  construction,  but  is  to  be  applied 
liberally,  and  so  as  to  promote  the  ends  of  justice."  In 
Collins  V,  Ripley,  8  Iowa,  129,  the  contest  arose  over  the 
relocation  of  the  county  seat,  and  an  injunction  was  granted 
restraining  the  canvass  of  the  votes  which  might  be  cast  on 
the  question.  It  was  urged  that  the  petitioner  for  the  writ 
was  not  entitled  thereto,  and  it  was  siaid :  "  Collins  com- 
plains, in  behalf  of  himself  and  others,  .  .  .  whom  he 
represents  to  be  citizens  and  residents  of  St.  Charles,  the 
present  county  seat,  and  avers  that  they  are  directly  and 
materially  interested  in  the  retention  of  it  at  that  place.  His 
position  as  a  citizen,  and  his  interest  as  such  in  the  public 
welfare,  entitled  him  to  present  a  petition  to  restrain  a 
public  officer  from  an  act  which  would  be  a  public  wrong. 
There  is  some  analogy  between  this  and  the  case  of  a  relator 
applying  for  a  mandamus  in  a  public  matter,  and  it  has  been 
held  that  one  holding  such  relations  might  present  an  in- 
formation for  that  purpose.''  It  is  also  well  to  remember 
in  this  connection  that  it  was  alleged,  and  the  record  shows, 
that  the  plaintiffs  were  resident  taxpayers  at  the  time  the 
action  was  brought.  In  Collins  v.  Davis,  57  Iowa,  256,  the 
proceeding  was  by  certiorari  to  correct  an  assessment.  The 
point  was  made  that  the  plaintiff  had  no  interest  that  would 
authorize  him  to  sue.  The  cases  we  have  heretofore  cited 
were  followed  and  their  language  approved.  In  Cornell  Col- 
lege V.  Iowa  County,  32  Iowa,  520,  it  was  said :     "  We 
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•entertain  no  doubt  that  where  the  board  of  supervisors  as- 
sume the  exercise  of  powers  not  conferred  upon  them  by  law, 
or  fail  to  discharge  their  duties,  so  as  to  involve  a  breach 
of  trust,  a  court  of  equity  will,  at  the  instance  of  a  taxpayer, 
afford  relief."  See,  also,  Zorger  v.  Township  of  Rapids,  36 
Iowa,  180 ;  Wilhinson  v.  Van  Orman,  70  Iowa,  230 ;  Sperry 
V.  Kretchner,  65  Iowa,  525 ;  Cascaden  v.  Waterloo,  106  Iowa, 
673. 

No  one  was  interested  in  the  census  of  Atlantic  eiccept 
its  own  citizens.  The  State  authorities  had  no  special  inter- 
est therein,  and,  so  far  as  we  are  advised,  they  have  no  au- 
thority to  interfere  with  the  enumeration  of  its  citizens. 
And,  unless  those  who  were  directly  interested  be  held  to  be 
competent  to  act,  all  kinds  of  burdens  might  be  imposed  upon 
them  by  the  fraudulent  and  dishonest  acts  of  an  officer. 
The  right  sought  to  be  protected  was  not  a  mere  political  one. 
Rights  to  the  quiet  enjoyment  of  a  home  and  to  the  full 
protection  of  the  law  are  substantial  rights  which  the  courts 
will  enforce  at  the  instance  of  the  party  who  has  been  or  who 
is  about  to  be  wronged. 

The  appellant  further  urges  that  he  was  neither  a  proper 
nor  a  necessary  party  to  the  action,  and  that  he  should  not 
be  held  for  the  costs  thereof.     It  is  true  that  he  Lad  made  his 

return  to  the  county  auditor  long  before  this 
taxation  suit  was  boguu,  and  that  his  enumeration  had 

been  forwarded  to  the  executive  council.  But 
he  was  the  proper,  and  we  think  necessary,  party  to  correct 
the  census,  if  such  correction  should  be  ordered.  If  the 
district  court  had  jurisdiction  to  investigate  the  correct- 
ness of  the  census  upon  proper  application,  it  could  undoubt- 
edly have  required  a  return  of  the  roll  for  any  purpose 
consistent  therewith,  and  its  order  relative  thereto  could  only 
be  binding  on  the  parties  before  it  The  nature  of  the 
action  and  the  prayer  for  relief  required  that  the  appellant 
be  made  a  party.  Moreover,  he  was  charged  with  fraud  in 
making  the  census,  and,  if  the  allegation  should  be  proven, 
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he  was  the  proper  party  to  bear  the  burden  of  the  costs  of 
the  trial.  He  certainly  should  not  be  relieved  of  the  con- 
sequences of  his  act  unless  it  is  absolutely  necessary.  Again, 
he  answered  and  defended  the  case  to  the  best  of  his  ability 
and  with  the  assistance  of  able  counsel,  and  he  cannot  now 
escape  the  liability  which  follows  such  a  course. 

It  is  also  said  that  this  precise  question  was  determined 
by  this  court  adversely  to  the  appellee's  claim  when  the  tem- 
porary order  restraining  the  executive  coimcil  from  carrying 
into  effect  the  decree  of  the  court  below  was  dissolved  on 
motion.  But  such  is  not  the  fact.  It  was  found  that  Need- 
les had  no  special  interest  in  the  publication  of  the  census, 
and  that  he  had  appealed  only  from  the  judgment  against  him 
for  costs.  No  other  question  was  determined  so  far  as  he 
was  concerned. 

It  is  also  insisted  that  there  is  not  suflScient  evidence 
upon  which  to  base  the  decree,  but,  as  has  already  been  inti- 
mated herein,  we  think  differently.  We  think  the  record 
clearly  sustains  the  decree. 

The  appellee  filed  an  amended  and  additional  abstract, 
and  the  appellant  filed  a  motion  to  strike  this  and  to  tax 
the  cost  of  printing  the  same  to  the  appellee.  The  motion 
to  strike  is  overruled,  and  the  motion  to  tax  is  sustained  to 
the  extent  of  taxing  one-fourth  of  the  cost  of  printing  same 
to  the  plaintiffs,  and  it  is  otherwise  overruled. 

The  judgment  should  be,  and  it  is,  affirmed. 


Warren  H.  Wilson,  Appellant,  v.  Royal  Union  Mutual 
Life  Insurance  Company. 

Insurance:  forfeiture:  right  to  insist  upon.  In  a  suit  on  a  pol- 
1  icy  of  insurance  the  company  is  not  precluded  from-  relying 
on  a  forfeiture  clause  contained  in  a  note,  given  by  the  policy 
holder  for  borrowed  money  subsequent  to  issuance  of  the 
policy,  simply  because  a  copy  of  the  note  was  not  attached  to 
or  indorsed  on   the   policy;   since  the  provision   in  the  note 
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amounted  to  a  modification  of  the  original  contract,  it  was  not 
within  the  provision  of  Code,  section  1741. 

Nonpayment   of   premiums:    forfeitxhie:    waiver.    Acceptance    of 

2  delinquent  insurance  premiums  in  accordance  with  conditions 
agreed  upon  by  the  parties  at  the  time,  is  not  a  waiver  of 
the  right  to  insist  upon  a  forfeiture  of  .the  policy  for  failure  to 
make  timely  pa3rments  of  subsequent  premiums;  especially 
where  insured  was  notified  that  acceptance  of  the  premium 
after  due  was  not  to  be  construed  as  a  waiver  of  the  conditions 
of  the  policy  as  to  future  payment,  or  as  establishing  a  course 
of  dealing  between  the  parties.  Neither  will  acceptance  of 
part  payment  of  a  premium  at  the  time  of  maturity  constitute 
such  waiver. 

Same:    cancellation  of  policy.    Where  a  policy  loan  evidenced 

3  by  a  note  providing  that  the  company  might  either  cancel 
the  policy  for  nonpayment  of  interest  or  of  principal,  or  in- 
terest on  the  note,  acceptance  of  premiums  while  there  was 
still  past  due  interest  on  the  note  was  not  a  waiver  of  condi- 
tions as  to  payment  of  future  premiums;  since  the  payment  was 
a  recognition  of  the  contract  obligation  as  to  premiums,  and 
under  its  option  in  the  note  the  company  could  disregard  the 
nonpayment  of  interest  and  cancel  the  policy  for  failure  to 
pay  premiums. 

Same:    notice   of   cancellation.    Where    a   policy    loan    contract 

4  provides  that  default  in  payment  of  the  premium,  or  the  prin- 
cipal or  interest  on  the  loan,  shall  be  construed  as  an  election 
by  the  insured  to  accept  the  cash  surrender  value  of  the 
policy,  and  also  authorizes  the  company  to  cancel  the  same 
upon  default,  the  company  is  not  required  to  notify  the  in- 
sured of  the  cancellation  when  the  default  occurs. 

Appeal  from  Polk  District  Court, —  Hon.  Jas.  A.  Hcwb, 

Judge. 

Tuesday,  Februaby  11,  1908. 

Suit  on  an  insurance  policy  issued  to  the  plaintiff's 
wife.  There  was  a  directed  verdict  for  the  defendant,  and 
from  a  judgment  thereon  the  plaintiff  appeals. —  Affirmed. 

Allen  &  Lingenfelter,  for  appellant 

Dawley,  Hubbard  &  Wheeler  and  George  E.  Hise,  for 
appellee. 
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Sherwin,  J. —  This  is  a  suit  to  recover  $2,000  upon  a 
twenty-year  payment,  twenty-year  settlement  plan  policy,  is- 
sued upon  the  life  of  Lulu  Wilson;  her  husband,  Warren 
H.  Wilson,  the  plaintiff  herein,  being  the  beneficiary  named 
in  said  policy.  The  defendant  denied  liability  on  the  ground 
that  the  policy  had  lapsed  and  was  not  in  force  at  the  time  of 
the  death  of  the  insured. 

The  policy  was  issued  on  the  16th  day  of  May,  1894, 
and  provided  for  the  payment  of  a  yearly  premium  of  $52.20 
which  was  payable  "  at  or  before  12  o'clock  noon  on  the  16th 
day  of  May  in  every  year,  until  twenty  full  years  premiums 
had  been  paid."  The  policy  further  provided  that  after  two 
full  annual  premiums  had  been  paid  the  policy  should  be  in- 
contestable and  become  nonforfeitable  in  amounts  as  indorsed 
thereon,  provided  the  policy  was  presented  at  the  office  of  the 
company  properly  receipted,  conditioned  (1)  for  its  cash  sur- 
render value  within  three  months,  and  (2)  for  its  paid-up 
value  within  six  months  from  the  date  of  the  first  unpaid 
premium.  The  premiums  provided  for  in  the  policy  were 
all  paid  up  to  and  including  that  due  for  1902.  The  prem- 
ium due  May  16,  1903,  was  not  paid,  and  Mrs.  Wilson  died 
on  the  13th  day  of  February,  1904.  The  policy  itself  did 
not  contain  a  forfeiture  clause  for  the  nonpayment  of  pre- 
miums; but  on  the  2d  of  June,  1899,  Lulu  and  Warren  H. 
Wilson  gave  their  note  to  the  insurance  company  for  money 
borrowed  on  the  policy  in  suit,  and  said  note  contained  the 
following  stipulation : 

This  note  is  secured  by  a  lien  on  policy  No.  1842  issued 
on  the  life  of  Lulu  Wilson  by  the  Eoyal  Union  Mutual  Life 
Insurance  Company,  Des  Moines,  Iowa,  for  $2,000,  at  age 
twenty-one,  and  dated  May  16,  1894,  on  plan  twenty  payment 
life,  with  a  premium  of  $52.20  payable  annually,  and  falling 
due  May  16th,  and  it  is  agreed  that  if  default  is  made  in 
the  payment  of  any  premium  upon  said  policy  or  in  the  pay- 
ment hereof,  either  principal  or  interest,  then  this  note  shall 
become  payable  at  once,  and  in  that  event  we  hereby  elect 
to  take  the  cash  surrender  value  of  said  policy  at  the  date  of 
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such  default,  and  we  hereby  empower  said  insurance  company 
to  cancel  the  said  policy  upon  its  books,  and,  after  taking 
out  all  sums  due  upon  said  note,  and  said  policy,  to  hold  the 
balance,  if  any,  to  our  credit,  without  interest,  to  be  paid  to 
us  upon  surrender  of  said  policy,  duly  receipted,  at  the  home 
oflSce  of  said  company  at  Des  Moines. 

The  defendant  relies  on  the  forfeiture  clause  in  the  note 
and  on  the  failure  to  pay  the  annual  premium  due  May  16, 
1903.  A  copy  of  the  note  was  never  attached  to  the  policy, 
1.  iNsuaANc»:  ^^^  because  thereof  the  appellant  contends 
righf\o"'^*''  ^^^  the  defendant  cannot  avail  itself  of  its 
insist  upon.  fcrms.  Appellant  further  insists  that,  even 
if  the  condition  of  the  note  be  available  to  the  defendant,  it 
waived  its  right  to  rely  thereon.  We  think  there  is  no  ten- 
able ground  upon  which  it  can  be  held  that  a  copy  of  the 
note  should  have  been  attached  to  the  policy  to  enable  the 
defendant  to  interpose  its  terms  as  a  defense  thereto.  The 
appellant  bases  his  contention  on  this  point  on  section  1741  of 
the  Code,  and  on  cases  applying  the  same  to  somewhat  sim- 
ilar facts,  but  which  cases,  as  we  shall  further  along  demon- 
strate, are  not  controlling  in  the  instant  case.  Section  1741 
of  the  Code  provides  as  follows : 

All  insurance  companies  or  associations  shall,  upon  the 
issue  or  renewal  of  any  policy,  attach  to  such  policy,  or  in- 
dorse thereon,  a  true  copy  of  any  application  or  representa- 
tion of  the  assured  which,  by  the  terms  of  such  policy,  are 
made  a  part  thereof,  or  of  the  contract  of  insurance,  or  re- 
ferred to  therein,  or  which  may  in  any  manner  affect  the 
validity  of  such  policy.  The  omission  so  to  do  shall  not 
render  the  policy  invalid,  but  if  any  company  or  association 
neglects  to  comply  with  the  requirements  of  this  section  it 
shall  forever  be  precluded  from  pleading,  alleging  or  proving 
any  such  application  or  representations,  or  any  part  thereof, 
or  falsity  thereof,  or  any  parts  thereof,  in  any  action  upon 
such  policy,  and  the  plaintiff  in  any  such  action  shall  not 
be  required,  in  order  to  recover  against  such  company  or 
association,  either  to  plead  or  prove  such  application  or  rep- 
resentation, but  may  do  so  at  his  option. 
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The  statute  provides  that  "  upon  the  issue  or  renewal  of 
any  policy "  there  shall  be  attached  thereto  or  indorsed 
thereon,  etc.  There  is  no  requirement  therein  that  a  copy 
of  any  agreement  made  subsequent  to  the  issue  or  renewal 
of  the  policy  shall  be  so  attached.  Nor  is  there  any  lan- 
guage in  the  section  which  can  be  construed  to  penalize  an 
insurance  company  for  entering  into  a  supplemental  contract. 
It  is  a  fundamental  rule  that  contracts  of  insurance  may  be 
modified  by  a  new  and  distinct  agreement  entered  into  by  the 
parties.  In  other  words,  such  contracts,  except  in  so  far  as 
they  are  controlled  by  statutory  enactment,  are  governed  by 
the  rules  applicable  to  any  ordinary  contract,  and  no  one 
would  question  the  right  of  subsequent  change,  16  Am.  & 
Eng.  Enc.  of  Law,  868 ;  Leonard  v.  Insurcmce  Co.,  65  Conn. 
529  (33  Atl.  511) ;  loiva  Ins.  Co.  v.  Lewis,  187  U.  S.  335 
(23  Sup.  Ct.  126,  47  L.  Ed.  204) ;  Walts  v.  Insurance  Co., 
118  Iowa,  216.  The  note  in  question  was  executed  and 
delivered  more  than  five  years  after  the  policy  issued,  and 
the  only  objection  to  the  enforcement  of  its  terms  is  because 
a  copy  thereof  was  not  attached  to  the  policy.  But  it  is 
shown  conclusively  that  its  terms  were  known  to  the  signers, 
and  that  a  copy  thereof  was  in  fact  mailed  Xo  the  policy 
holder  under  such  circumstances  as  to  almost  conclusively 
show  that  it  was  received.  The  appellant  relies  upon  Lewns 
V.  Burlington  Ins.  Co.,  71  Iowa,  97,  and  Summers  v.  Des 
Moines  Ins.  Co.,  116  Iowa,  593,  as  supporting  his  contention 
that  a  copy  of  the  note  should  have  been  attached  to  the  pol- 
icy. In  both  of  those  cases  the  notes  in  question  were  exe- 
cuted and  delivered  contemporaneously  with  the  policies  sued 
on.  They  were  given  for  the  first  premium  in  both  cases, 
and  it  was  held  that  the  statute  was  applicable  to  them.  In 
the  latter  case,  however,  doubt  is  expressed  as  to  the  correct- 
ness of  the  original  holding,  which  was  in  the  Lewis  case. 

The  facts  upon  which  the  appellant  relies  as  constituting 
a  waiver  are  substantially  these :  The  premium  due  on  the 
16th  of  May,  1896,  was  not  paid  until  the  22d  of  the  same 
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month,  and  was  then  accepted  by  the  company.     The  pre- 
a.  NoNFAYMBNT      ^^^^^  ^^^  ^^7  16,  1899,  was  paid  May  26th, 
forfdtJIre^*'     ^^^  'was   acccptcd   by  the  company.     As   to 
'^^*'*  these  two  payments  it  will  be  noticed  they  were 

due  and  in  fact  paid  before  the  note  in  question  was  given, 
which  was  June  2,  1899.  The  premium  due  May  16,  1900, 
was  not  paid  when  due,  and  the  policy  was  lapsed  on 
on  account  thereof,  and  it  was  only  reinstated  in  the  follow- 
ing January  upon  the  application  of  the  insured  and  after 
she  had  submitted  to  a  medical  examination  as  to  the  then 
condition  of  her  health,  and  furnished  a  certificate  thereof, 
which  was  accepted  by  the  defendant,  together  with  the  pre- 
mium then  due,  with  interest  thereon,  and  the  interest  then 
due  on  the  policy  loan  for  which  the  note  in  question  was 
given.  So  far,  then,  as  these  delinquencies  are  concerned, 
there  can  be  no  waiver  predicated  thereon,  because  they  were 
settled  and  closed  in  accordance  with  the  conditions  agreed 
upon  by  the  parties.  Moreover,  as  to  the  premiums  received 
after  due,  prior  to  the  execution  of  the  note,  it  is  shown  that 
they  were  not  accepted  until  the  company  had  satisfied  itself 
that  the  assured  was  at  the  time  in  good  health. 

And  again,  in  all  instances  up  to  1903  notices  of  the  ma- 
turity of  the  premium  were  sent  and  by  the  insured  received, 
expressly  notifying  her  that  the  acceptance  of  any  premium 
after  it  became  due  was  subject  to  the  condition,  and  upon 
the  express  warranty  on  her  part,  that  she  was  in  good 
health,  and  was  not  to  be  construed  as  a  waiver  of  the  condi- 
tions of  the  policy  as  to  future  payments,  nor  as  establishing 
a  course  of  dealing  between  the  company  and  her.  In  the 
face  of  all  these  facts,  the  plaintiff  is  certainly  in  no  position 
to  assert  that  the  appellee's  conduct  misled  the  policy  holder. 
"  To  constitute  a  waiver,  there  must  be  some  affirmative  act 
on  the  part  of  the  insurer,  and  it  must  be  conduct  which  in- 
duces the  insured  to  rest  on  the  well-founded  belief  that  a 
strict  performance  of  a  condition  will  not  be  insisted  upon." 
RundeU  v.  Insurance  Co.,  128  Iowa,  577.     As  we  read  the 
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record,  there  is  no  pretense  that  the  premium  of  1901  was 
not  paid  in  accordance  with  the  terms  of  the  policy;  and, 
while  the  plaintiff  testified  that  the  1902  premium  was  partly 
paid  when  it  became  due  and  the  balance  thereafter,  he  was 
unable  to  produce  any  receipt  so  showing,  and  he  was  not 
able  to  fix  the  date  of  the  alleged  deferred  payment.  It  is 
clear,  therefore,  that  no  waiver  should  be  planted  on  that 
transaction.  It  appears  from  a  letter  written  to  the  plaintiff 
by  the  defendant  on  the  23d  of  March,  1904,  that  some  of 
the  interest  due  on  the  note  before  May  16,  1903,  had  not 
been  paid  when  due  nor  at  that  time ;  but  aside  from  this  the 
record  is  silent  on  the  subject. 

The  plaintiff  also  held  a  policy  of  insurance  issued  on 
his  life,  and  he  was  permitted  to  show  that  he  had  always 
acted  as  the  agent  of  his  wife  in  matters  relating  to  the  policy 
issued  to  her,  and,  further,  his  dealing  with  the  company 
concerning  his  own  policy.  This  was  admitted  for  the  pur- 
pose of  showing  a  waiver,  as  we  understand  the  record. 
But  all  of  the  premium  and  interest  payments  due  on  his 
policy  and  on  his  policy  loan  note  which  were  accepted  by 
the  company  after  due  and  after  the  policy  might  have 
been  lapsed  were  received  prior  to  the  January,  1901,  set- 
tlement and  reinstatement  to  which  we  have  already  referred. 
In  fact  Wilson's  own  policy  was  lapsed  for  the  non-payment 
of  premiums  and  interest  on  his  loan  note,  and  he  was  re- 
quired to  take  a  medical  examination  for  reinstatement  at 
the  same  time  his  wife  did,  and  his  policy  was  reinstated 
with  the  other. 

The  only  ground,  then,  upon  which  a  waiver  on  the  part 

of  the  defendant  can  rest,  is  the  fact  that  it  accepted  the 

premiums  of  1901  and  1902,  when  there  was  a  small  amoamt 

of  interest  past  due  on  the  note.     But  this 

cSnc'eiiation       interest  was  due  when  these  two  premiums 

were  paid,  and  the  plaintiff  by  paying  them 

recognized  the  obligation  of  the  policy  and  note  so  far  as 

the  premiums  were  concerned,   notwithstanding  his  delin- 
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quency  as  to  the  interest.  In  addition  to  this,  the  note  gave 
the  defendant  the  option  to  dancel  the  policy  in  either  event, 
and  it  might  disregard  the  nonpayment  of  interest  and  cancel 
the  policy  for  nonpayment  of  the.  premium.  The  1903  pre- 
mium was  nine  months  past  due  when  Mrs.  Wilson  died. 
No  premium  had  ever  before  remained  unpaid  so  long,  and 
in  the  one  instance  where  it  had  been  unpaid  for  more  than 
a  part  of  a  month  and  then  been  accepted  a  medical  examina- 
tion and  a  certificate  of  health  were  required.  These  trans- 
actions surely  gave  no  warrant  for  the  belief  that  the  payment 
of  a  premium  might  be  thus  delayed.  Servoss  v.  Insurance 
Co.,  67  Iowa,  86. 

By  the  terms  of  the  note,  if  the  payments  therein  re- 
ferred to  became  delinquent,  the  policy  holder  elected  to  take 
the  cash  surrender  value  of  said  policy  and  empowered  the 

company  to  cancel  the  same  on  its  books,  and 
notice  of  wc  do  uot  think  the  company  was  required  to 

notify  the  policy  holder  of  the  cancellation 
of  the  policy.  The  contingency  which  created  her  election 
had  happened  on  account  of  her  own  neglect,  and  we  know 
of  no  reason  why  the  defendant  should  be  required  to  notify 
her  thereof,  or  that  it  had  done  what  it  was  expressly  au- 
thorized to  do  when  she  brought  about  the  situation.  If 
the  company  had  been  required  to  exercise  some  option,  the 
rule  would  be  different.  See  Iowa  Ins.  Co.  v.  Lewis,  supra; 
Johnson  v.  Insurance  Co.,  109  Iowa,  708. 

The  judgment  is  right,  and  it  is  affirmed. 


State  of  Iowa  v.  Jesse  Leasman,  Appellant. 

Indictment:  throwing  stones  at  train.  Although  it  is  usually 
necessary  in  alleging  the  facts,  even  under  an  indictment  fol- 
lowing the  language  of  the  statute,  to  show  that  the  act 
charged  is  forbidden  by  the  statute,  yet  the  indictment  is  suf- 
ficient if  it  individuates  the  offense  and  states  the  material 
facts  constituting  the  same;  so  that  an  indictment  under  Code, 
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section  4810,  which  fully  describes  the  act  of  throwing  a  stone 
at  a  train  on  the  track  of  a  specified  railroad  in  a  certain 
county  is  sufficient,  without  alleging  an  intent  to  injure  a  par- 
ticular person  on  the  train,  or  the  property  of  the  particular 
railroad  company  owning  the  train. 

Appeal   from   Madison   District    Court. —  HoiT.    Edmund 
Nichols,  Judge. 

Tuesday,  Febbuaby  11,  1908. 

The  indictment  against  defendant  charged  that  on  a  date 
named,  in  the  county  of  Madison,  he  "  did  unlawfully,  ma- 
liciously, and  willfully  throw  a  stone  which  he  then  and 
there  had  and  held  in  his  hand  at  a  railroad  train  which 
was  then  and  there  on  the  track  of  the  Chicago  Great  West- 
em  Railroad  Company,  and  was  known  as  *  train  No.  3,* 
the  intent  being  to  charge  the  crime  described  in  Code,  sec- 
tion 4810,  which  provides  that  ^  if  any  person  throw  any  stone 
or  present  or  discharge  any  gun  or  other  firearm,  at  any 
railroad  train,  car  or  locomotive  engine,  he  shall  be  guilty  of 
a  misdemeanor.'  '^  The  jury  found  the  defendant  guilty  of 
the  crime  charged,  and  he  appeals  from  a  sentence  on  the 
verdict. — •  Affirmed. 

W.  8.  Cooper,  for  appellant. 

H.  W.  Byers,  Attorney  General,  and  (7.  W.  Lyon,  As- 
sistant  Attorney  General,  for  the  State. 

McClain,  J. —  By  motion  in  arrest  of  judgment,  the 
objection  was  raised  for  the  defendant  that  the  indictment 
does  not  allege  the  name  of  the  person  injured  or  attempted 
to  be  injured,  nor  the  ownership  of  the  train  at  which  the 
defendant  was  charged  with  throwing  the  stone.  By  refer- 
ence to  the  section  of  the  Code  set  out  in  the  above  statement 
of  the  case,  it  is  apparent  that  the  offense  is  described  as 
consisting  in  the  act  of  throwing  a  stone  at  a  railroad  train, 
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car,  or  locomotive  engine,  and  that,  unless  there  is  some  rule 
of  law  requiring  a  more  particular  description  than  that 
indicated  by  the  statutory  language,  the  names  of  the  persons 
likely  to  be  imperiled  and  ownership  of  the  train  or  car  at 
which  the  stone  was  thrown  are  inunaterial.  While  it  is 
usually  necessary  to  allege  the  facts  even  under  an  indict- 
ment following  the  language  of  the  statute  so  as  to  show  that 
the  act  of  the  defendant  which  the  prosecution  proposes  to 
prove  was  an  act  forbidden  by  the  statute,  it  is  enough  if  the 
indictment  individuates  the  offense,  and  states  the  material 
facts  constituting  it  If  every  element  of  the  crime,  as  de- 
scribed in  the  statute,  is  charged  in  the  indictment,  it  is 
sufficient  State  v.  DanJcwardt,  107  Iowa,  704;  State  v. 
Baugvjess,  106  Iowa,  107 ;  State  v.  Porter,  105  'Iowa,  677. 
The  indictment  in  question  fully  described  the  act  as  that 
of  throwing  a  stone  at  a  train  on  the  track  of  a  certain  de- 
scribed railroad  in  a  specified  county.  It  thus  charged  the 
doing  of  an  act  sufficiently  described,  within  the  statutory 
definition,  unless  the  intent  to  injure  some  particular  person 
or  persons  on  the  train  or  to  injure  the  railroad  company 
named,  by  doing  damage  to  its  property,  was  a  necessary 
element  of  the  offense.  We  think  it  is  apparent  from  the 
language  of  the  statute  that  the  intention  was  not  to  punish 
an  attempt  to  injure  particular  persons  who  might  be  upon  a 
railroad  train,  or  the  particular  railroad  company  owning 
or  having  possession  of  the  train,  but  rather  the  attempt  to 
do  an  act  which  was  calculated  to  imperil  the  safety  of  per- 
sons upon  such  train.  Where  the  offense  is  one  prohibited 
out  of  regard  to  the  public  health  or  safety,  it  is  not  necessary 
to  allege  the  names  of  specific  persons  and  charge  an  intent 
to  do  injury  to  them. 

The  name  of  the  person  injured  or  attempted  to  be  in- 
jured is  only  required  to  be  alleged  "  when  material."  See 
Code,  section  5289,  par.  6.  Neither  the  language  of  the 
statute  describing  the  offense  nor  the  nature  of  the  offense  as 
described  suggests  any  materiality  in  the  names  of  the  per- 
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sons  who  were  on  the  train  and  who  might  have  been  in- 
jured by  defendant's  act.  Counsel  for  defendant  argues, 
however,  that  in  charging  malicious  mischief  the  name  of 
the  person  to  be  injured  by  the  act  must  be  alleged,  and  insists 
that  the  act  charged  was  a  species  of  malicious  mischief, 
basing  this  contention  especially  upon  the  fact  that  the  sec- 
tion of  the  statute  referred  to  is  found  in  the  chapter  of  the 
Code  relating  to  "  Malicious  Mischief  and  Trespass  " ;  but 
it  is  apparent,  on  examining  the  other  sections  of  the  chap- 
ter, that,  while  many  of  them  describe  acts  of  malicious 
mischief  and  trespass,  by  no  means  all  of  them  are  included 
within  the  offense  of  malicious  mischief  as  known  at  the 
common  law.  Thus  section  4808  provides  for  the  punish- 
ment of  any  person  who  obstructs,  defaces,  or  injures  any 
public  road;  and  clearly  the  rule  of  pleading  applicable  in 
charging  malicious  mischief  to  private  property  would  not 
control  in  determining  the  sufficiency  of  an  indictment  under 
that  section.  Likewise  section  4809  relates  to  the  placing 
of  obstructions  on  the  track  of  any  railroad  or  removing 
rails  therefrom,  etc.,  or  doing  "  any  other  thing  thereto 
whereby  the  life  of  any  person  is  or  may  be  endangered  " ; 
thus  clearly  indicating  that  the  essence  of  the  offense  charged 
consists  in  the  peril  to  the  public  safety  involved  in  such  acts. 
Again,  section  4811  makes  it  a  crime  to  get  upon  or  off  any 
locomotive  engine  or  car  of  any  railroad  company  while  the 
same  is  in  motion,  and  clearly  this  act  was  prohibited,  not 
because  it  was  in  the  nature  of  malicious  mischief  or  trespass 
tending  to  injure  the  property  of  the  company,  but  because 
it  was  thought  to  be  calculated  to  bring  about  injury  to  other 
persons.  The  section  last  above  referred  to  and  the  section 
which  is  involved  in  the  case  now  before  us  were  includfed 
in  chapter  148,  Acts  16th  General  Assembly,  which 
was  entitled  "  An  act  to  diminish  liability  to  railroad  acci- 
dents and  to  punish  interference  with  and  injury  to  the 
property  of  railroad  companies.^'  Evidently  it  was  not 
within  the  contemplation  of  the  Legislature  to  limit  the  of- 
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fenses  described  to  acts  which  constitute  malicious  mischief 
and  trespass  with  reference  to  the  property  of  a  railroad 
company.  The  origin  and  history  of  the  different  provisions 
found  in  the  Code  may  be  given  significance  in  determining 
their  relation  to  each  other  and  their  construction.  State  v. 
Fields,  118  Iowa,  530.  Acts  in  the  nature  of  malicious  mis- 
chief, such  as.  wan  ton  injury  to  animals  and  the  like,  have 
usually  been  construed  as  necessarily  involving  an  intent  to 
injure  the  owner  of  the  animal  or  other  property  described. 
2  Bishop's  New  Criminal  Procedure,  section  843;  2  Mc- 
Clain's  Criminal  Law,  section  830 ;  State  v.  Deal,  92  N.  C. 
802.  But,  where  the  language  of  the  statute  indicates  an 
intention  to  prohibit  cruelty  to  animals,  allegations  of  owner- 
ship have  been  held  to  be  unnecessary.  Commonwealth  v, 
Whitm/in,  118  Mass.  458;  Orise  v.  State,  37  Ark.  456;  Ben- 
son V.  State,  1  Tex.  App.  6;  State  v.  Brocker,  32  Tex.  612; 
2  McClain's  Criminal  Law,  section  1164.  So,  where  the 
crime  of  malicious  injury  to  property  is  so  described  that  it 
consists  of  injury  to  the  public  rather  than  to  a  specific 
owner,  allegation  of  ownership  is  held  to  be  unnecessary. 
Omens  t?.  State,  52  Ala.  400 ;  Bishop's  Directions  and  Forms, 
section  727. 

In  construing  a  statute  similar  to  the  one  now  before  us, 
the  Supreme  Court  of  New  Hampshire  has  said :  "  If  a 
prisoner  charged  with  placing  obstructions  upon  a  railroad 
under  this  statute  is  informed  by  the  indictment  in  what 
place  the  obstructions  were  put  upon  the  road,  the  nature 
and  character  of  the  obstructions  themselves,  and  the  name 
of  the  railroad  on  which  they  were  placed,  he  had  all  the 
information  upon  that  point  that  is  necessary  for  his  de- 
fense " ;  and,  being  thus  informed  under  a  charge  "  consisting 
in  maliciously  placing  the  obstructions  upon  the  road  whereby 
the  lives  of  the  traveling  public  are  endangered,  it  is  imma- 
terial for  him  to  know  to  whom  the  road  belongs  or  who 
occupies  it."  Staie  v.  WentwoHh,  37  K  H.  196,  214.  We 
believe  the  acts  of  the  defendant  so  far  as  material  to  con- 
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stitute  the  crime  described  in  the  statute  were  suflSciently 
charged  in  the  indictment.  Even  if  we  should  think  it  neces- 
sary that  the  ownership  of  tke  train  of  cars  at  which  the 
stone  was  thrown  should  be  alleged,  we  should  incline  to  the 
view  that  sucH  ownership  was  sufficiently  alleged  in  this  in- 
dictment which  charges  that  the  train  was  on  the  tracks  of 
the  Chicago  Great  Western  Railroad  Company.  It  is  a 
familiar  doctrine  that  even  where  ownership  is  required  to  be 
alleged  in  a  criminal  case,  an  allegation  of  possession  is 
usually  sufficient.  To  say  that  the  train  was  on  the  tracks 
of  a  certain  railroad  company  would  charge  possession  in 
the  railroad  company  /is  effectually  as  the  allegation  that 
goods  stolen  were  in  its  cars.  Even  in  an  indictment  for 
malicious  injury  to  the  property  of  another,  describing  the 
property  as  that  of  a  person  named,  it  is  sufficient  to  prove 
that  the  property  was  in  the  possession  of  such  person,  al- 
though he  was  not  the  owner.  State  v,  Whittier,  21  Me. 
341  (38  Am.  Dec.  272). 

The  judgment  of  the  trial  court  is  therefore  affirmed. 


137    193  James  A.  Davis,  Appellant,  v.  Town  op  Bonapabte,  J.  N. 
McDavitt  and  Eobbbt  Cbesap,  Appellees. 

Dedication  of  streets..  An  administrator  having   mere  power  to 

1  sell  the  land  of  his  decedent  to  pay  debts  cannot  dedicate  any 
part  of  the  same  as  a  public  street. 

Same:    implied    dedication:    intent:    public   use.    To    constitute 

2  an  implied  dedication  of  land  there  must  have  been  an  intent 
on  the  part  of  the  owner  to  set  it  apart  for  public  use;  and 
also  a  knowledge  of  such  use,  which  knowledge  will  not  be 
inferred  from  use  alone.  Evidence  held  insufficient  to  show 
the  owner's  intent  to  dedicate  land  for  street  purposes. 

Municipal     corporations:    highway:    prescription:    evidence.    To 

3  establish  a  highway  by  prescription  the  use  must  have  been 
general,  continuous  and  uninterrupted  for  the  full  statutory 
period;  and  the  owner  must  have  had  express  notice,  inde- 
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pendent  of  the  mere  use,  that  a  highway  was  claimed.    Evi- 
dence held  insufficient  to  establish  a  highway  by  prescription. 

Same.    The   extent  of  a  highway  established  by  prescription  is 

4  limited  to  the  land  used  for  that  purpose;  and  to  justify  a 
finding  that  the  place  is  a  public  way,  rather  than  one  for 
private  uses,  the  evidence  must  be  clear  and  satisfactory. 

Same.    The  public  right  in  a  highway  established  either  by  dedi- 

5  cation  or  prescription  is  subject  to  existing  private  uses. 

Same:    personal  injury:    liability.    To  render  a  town  liable  for 

6  a  personal  injury  caused  by  falling  into  an  open  cellarway, 
the  accident  must  have  occurred  in  a  public  way  and  not  upon 
private  premises;  and  unless  the  cellarway  was  a  public 
nuisance  the  owner  of  the  premises  is  not  liable  to  a  mere 
licensee,  or  trespasser. 

Appeal  from  Van  Buren  District  Court. —  Hon.  F.  W.  Eich- 

ELBEBQEE^    Judge. 

Tuesday,  Febeuaby  11,  1908. 

Action  at  law  to  recover  damages  received  upon  what 
is  claimed  to  be  one  of  the  streets  of  defendant  town.  At 
the  conclusion  of  plaintiff's  evidence  the  trial  court  on  motion 
directed  a  verdict  for  defendants,  and  plaintiff  appeals. — 
Affirmed.     . 

Starr  &  Calhoun  and  John  E.  Craig,  for  appellant. 

Mitchell,  Hvnter  &  Irish,  for  appellee  town  of  Bona- 
parte. 

Wherry,  Walker  &  McBeth,  for  appellee  J.  N.  Mc- 
Davitt. 

WorTc,  Brown  &  Harlan,  for  appellee  Robert  Cresap. 

Deemeb^  J. —  Defendant  Cresap  is  the  owner  of  a 
building  in  the  town  of  Bonaparte,  and  during  the  time 
material  to  our  inquiry  defendant  McDavitt  was  his  tenant 
occupying  and  managing  the  property.     Eastward  from  the 


198  Davis  v.  Town  of  Bonapabte.  [137  Iowa 

building  some  ten  or  twelve  feet  from  Water  street,  and 
extending  into  what  plaintiff  claims  is  a  street,  is  a  cellar- 
way  eight  feet  and  four  inches  from  the  building.  This 
cellarway  was  covered  by  a  double  door,  but  on  the  evening 
in  question  one  of  these  doors  had  been  left  open  by  defendant 
McDavitt.  On  the  night  of  December  1,  1905,  plaintiff, 
while  passing  along  one  of  the  streets  of  defendant  town, 
had  a  call  to  urinate,  and,  passing  over  what  he  claims  is  a 
street,  went  down  the  east  side  of  the  building,  and  fell  into 
the  open  cellarway,  receiving  the  injuries  of  which  he  com- 
plains. There  were  no  guard  rails,  barriers,  or  other  pro- 
tection around  the  cellarway  to  prevent  persons  from  falling 
therein  if  the  door  was  left  open,  and  it  is  charged  that  all 
the  defendants  are  responsible  for  plaintiff's  injuries  in  neg- 
ligently placing  this  cellarway  into  what  is  claimed  to  have 
been  a  public  street,  in  the  construction  of  said  cellarway, 
and  in  allowing  the  door  thereof  to  remain  open.  Defend- 
ants each  and  all  deny  that  the  cellarway  was  in  a  public 
street,  and  they  further  alleged  that  plaintiff  was  a  trespasser 
upon  the  property,  that  he  was  guilty  of  contributory  neg- 
ligence, and  that  they  were  in  no  manner  negligent  with  ref- 
erence to  the  opening  of  the  cellar  door. 

The  first  question  to  be  decided  is,  was  the  place  where 
plaintiff  was  injured  a  public  street,  or  so  managed  and 
controlled  by  defendants  or  any  of  them  as  to  invite  persons 
to  travel  thereon?  If  the  place  where  the  cellarway  was 
maintained  was  private  property,  then  plaintiff  was  a  tres- 
passer, and  he  is  not  entitled  to  recover,  no  matter  what  his 
injuries,  for  there  is  no  claim  of  any  intentional  or  malicious 
injury  to  him,  and  no  contention  that  there  should  be  liability 
under  the  theory  of  the  "  spring  gun  '^  and  other  like  cases. 
The  Cresap  building  fronts  on  what  is  known  as  Water 
street,  and  it  is  claimed  that  plaintiff  was  injured  in  what  is 
known  as  Washington  street  running  along  the  east  side  of 
this  property.  Defendants  deny  that  there  ever  was  a  street 
known  as  Washington  at  that  point,  and  they  say  that  if 
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there  was  it  was  a  street  by  dedication  or  prescription  and 
did  not  cover  the  ground  where  the  cellarway  is  situated. 
There  seems  to  be  no  plat  dedicating  the  land  to  the  town 
in  the  ordinary  or  usual  way,  and,  if  the  place  where  plaintiff 
was  injured  was  in  a  street  at  all,  it  was  because  the  land 
was  either  dedicated  to  public  use,  or  existed  as  a  street  by 
reason  of  prescription.  If  there  is  such  a  street,  it  ran  from 
Water  street  to  the  Des  Moines  river,  a  distance  of  less  than 
a  block.  What  is  now  territory  in  the  town  of  Bonaparte 
seems  to  have  been  platted  or  laid  out  in  the  year  1841,  and 
the  record  of  this  plat  shows  that  the  strip  of  land  in  con- 
troversy with  other  property  east  and  west  was  reserved  by 
the  owners  "  for  mill  purposes."  There  was  a  regularly  laid 
out  street  some  six  hundred  and  sixty  feet  east  of  what  is 
now  denominated  Washington  street  leading  from  Water 
street  to  the  river.  This  was  known  as  Madison  street.  The 
evidence  shows  that  for  some  time  prior  to  the  year  1861 
there  was  a  ferry  across  the  river  which  landed  for  a  time  at 
the  foot  of  what  is  now  claimed  to  be  Washington  street.  In 
1861  this  place  was  abandoned  as  a  landing,  for  the  ferry 
was  operated  by  animal  power  and  landed  where  it  would. 
In  1872  a  bridge  was  built  across  the  river  at  another  point, 
and  the  ferry  went  out  of  business.  After  the  abandonment 
of  the  ferry  the  territory  covered  by  this  claimed  street  was 
nsed  by  persons  who  wished  to  go  to  the  river  for  sand,  to 
swell  wagon  wheels,  or  to  drag  material  from  the  river.  It 
was  never  so  far  as  shown  accepted  by  the  town  as  a  public 
street  or  improved  as  such,  save  as  we  shall  hereinafter  set 
forth. 

When  the  building  was  originally  constructed  upon  the 
site  of  what  is  now  the  Cresap  property,  which  was  more  than 
fifty  years  ago,  the  cellarway  extended  out  into  what  is  now 
claimed  to  be  a  street  just  as  it  did  at  the  time  of  the  acci- 
dent. There  was  a  door  opening  out  from  the  building 
something  like  two-thirds  of  the  distance  from  the  front 
toward  the  river,  and  further  south  the  owner  of  the  hotel 
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had  constructed  a  coalhouse  which  extended  farther  out  into 
the  so-called  street  than  did-  the  cellarway.  Back  of  the 
eoalshed,  as  we  understand  it,  was  another  door.  Cinders 
were  thrown  along  the  east  side  of  the  building  from  the 
front  past  the  cellarway  to  .the  first  side  door  of  the  building, 
and  there  were  also  some  flat  stones  upon  which  people  might 
step.  Wood  was  corded  upon  the  west  sidfe  of  the  so-called 
street  out  upon  a  line  with  the  eoalshed.  Originally  the  bam 
belonging  to  the  hotel  was  on  the  east  side  of  this  claimed 
street,  and  the  hotel  people  went  across  the  open  space  to  get 
to  the  bam.  The  owners  of  the  property  on  both  the  east 
and  the  west  side  of  this  space  built  bams  or  outhouses  at 
the  rear  of  their  lots  close  to  the  river.  A  bam  on  the  east 
was  built  out  into  this  open  space  now  claimed  to  be  a  street 
extending  into  it  something  like  twenty  feet.  People  desir- 
ing to  use  any  of  these  improvements  to  the  rear  of  Water 
street  and  between  it  and  the  river  drove  over  this  open  space 
to  which  we  have  referred,  turning  east  or  west  as  occasion 
demanded.  In  the  year  1884  a  road  supervisor  put  in  a 
culvert  or  sewer  running  lengthwise  of  the  strip  in  question 
to  carry  the  water  from  Water  street  and  beyond  down  to  the 
river.  This  ran  within  ten  or  twelve  feet  of  the  Cresap  build- 
ing, and  from  the  time  of  the  construction  thereof  there  was 
no  wagon  track  west  of  this  sewer.  Occasional  use  was  made 
of  the  part  west  of  the  sewer  by  persons  traveling  on  foot, 
but  this  was  occasional  only.  The  evidence  shows  that  this 
was  by  men  who  went  to  the  river  bank  to  play  games  of  cards 
and  for  other  private  purposes.  No  sidewalk  was  ever  con- 
structed by  the  city  or  by  any  one  else  save  as  we  have  indi- 
cated, and  what  travel  there  was  by  wagon  went  down  the 
center  of  the  strip  of  ground.  No  work  was  ever  done  upon 
this  open  space  by  the  town  or  by  any  one  else  save  as  here- 
tofore indicated.  The  town  of  Bonaparte  was  not  incor- 
porated until  the  year  1898,  and  it  took  in  the  strip  in 
controversy ;  but  there  is  no  showing  that  by  plat  or  other- 
wise the  strip  in  dispute  was  regarded  as  one  of  the  streets 
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of  the  town.  Of  course,  if  it  was  a  highway  before  the  in- 
corporation, the  act  of  incorporation  made  it  one  of  the 
streets  of  the  totvn.  Nothing  seems  to  have  been  done  by 
the  town  since  its  incorporation  to  make  it  a  town  street  or 
highway;  hence  if  there  be  any  liability  it  is  because  of  what 
was  done  before  the  incorporation. 

We  have  set  out  the  substance  of  the  testimony  showing 
nse,  and  shall  now  refer  to  plaintiffs  claim  that  the  land  was 
dedicated  to,  and  the  dedication  accepted  by,  the  public. 
When  originally  platted  the  land  was  owned  by  Wm.  Meek 
and  Roger  N.  Cresap.  In  making  their  plat  they  expressly 
reserved  the  tract  in  dispute  with  much  other  ground  lying 
south  of  Water  street  and  abutting  upon  the  river  for  milling 
and  other  purposes.  They  manifestly  did  not  dedicate  it 
for  street  purposes,  but  on  the  contrary  expressly  reserved  it 
to  themselves.  Appellant  contends  that  thereafter  there  was 
an  express  dedication  of  the  land  as  a  highway  or  street  in 
virtue  of  a  conveyance  made  by  the  administrator  of  the  estate 
of  one  William  Bateman,  deceased,  to  W.  C.  Sturdivant,  by  a 
conveyance  from  the  administrator  of  Sturdivant's  estate  to 
Norman  L.  Sturdivant,  by  Norman  L.  -Sturdivant  to  Jennie 
Sturdivant,  by  Jennie  Sturdivant  to  Hugh  H.  Meek,  and  by 
Meek  to  Robert  N.  Cresap,  of  the  lot  occupied  by  the  Cresap 
building.  None  of  these  conveyances  so  far  as  shown  were 
of  the  strip  in  question,  nor  were  they  made  by  the  owners 
thereof  in  so  far  as  this  record  discloses. 

Moreover,  the  first  express  dedication  relied  upon  was 
by  an  administrator  who  was  selling  the  land  of  a  deceased 
for  the  payment  of  debts.  Surely  he  had  no  authority  on 
1.  DroxcATioM  behalf  of  the  heirs  of  the  deceased  to  make  any 
o»8TRB«T8.  ^^^  dedication  as  claimed,  even  had  the  land 
belonged  to  the  estate  of  the  deceased  which  he  represented. 
He  had  no  charge  of  the  real  estate  save  to  sell  it  to  pay 
debts.  He  had  no  title  to  ther  real  estate,  and  no  authority  to 
dedicate  any  of  it  to  public  uses.  If  the  title  was  ever  in  the 
party  whose  estate  he  represented,  it  passed  to  the  heirs  of 
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such  party,  and  they  alone  could  dedicate  the  same  to  the 
public.  Manifestly  there  was  no  express  dedication  to  the 
public.  If  there  be  any  dedication,  it  must  be  implied  from 
the  facts  hitherto  recited. 

We  do  not  think  that  they  amount  to  a  dedication  by 
either  of  the  original  owners  or  by  their  grantees.     The  chain 
of  title  to  the  tract  does  not  appear,  and  so  far  as  shown  it  is 
«.  Same:  implied    ^  ^^  Original  dedicator s,  reserved  to  them 
fntiSJtf'pub-      f^^  milling  and  other  purposes.     The  use  of 
he  use.  ^j^^^  p^^  ^£  ^j^^  g^^p  where  the  accident  oc- 

curred, obstructed  as  it  has  been  with  sheds  and  cord  wood, 
has  not  been  such  as  to  show  a  dedication.  There  was  per- 
haps enough  testimony  to  show  an  acceptance  of  that  part 
of  the  strip  actually  used  had  there  been  a  dedication,  but  not 
such  use  as  to  show  an  implied  dedication  for  highway  or 
street  purposes.  Our  conclusion  here  finds  support  in  the 
following  cases :  Davis  v.  Clinton,  58  Iowa,  392 ;  Daniels  v. 
Railroad,  35  Iowa,  131;  State  v.  Railroad,  45  Iowa,  142; 
Fairchild  v.  Stewart,  117  Iowa,  734.  To  support  a  dedica- 
tion knowledge  of  the  owner  or  owners  will  not  be  inferred 
from  use  alone.  State  v.  Railroad,  stipra.  The  distinction 
between  dedication  and  prescription  is  this:  The  first  is 
established  by  proof  of  an  act  of  dedication  and  of  the 
animus  dedicandi,  without  reference  to  the  period  of  use ;  in 
the  second,  long  user  is  an  essential  ingredient.  State  v. 
Railroad,  supra.  The  intention  of  the  owner  to  set  apart 
the  lands  for  the  use  of  the  public  as  a  highway  —  the 
animus  dedicandi  —  is  the  fundamental  principle,  the  very 
life  of  dedication.  Daniels  v.  Railroad,  supra;  Manders- 
child  V.  City,  29  Iowa,  73. 

We  are  of  opinion  that  no  animus  dedicandi  on  the  part 
of  the  owners  of  this  strip  of  ground  is  shown.  It  may  be 
that  some  of  the  defendants  might  be  estopped  in  a  contro- 
versy between  them  and  the  owners  of  the  strip  from  claiming 
title  to  the  strip,  and  perhaps  from  asserting  that  the  strip 
was  not  a  street ;  but  this  estoppel  will  not  apply  either  to  the 
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town  or  to  the  plaintiff,  for  a  highway  cannot  be  thus  estab- 
lished. It  must  at  all  times  be  remembered  that  none  of  the 
defendants  herein  so  far  as  shown  ever  had  any  title  to  the 
strip  of  ground  in  dispute.  Their  conveyances  were  of 
property  adjacent  thereto,  and  as  we  have  said  in  an  action 
between  themselves  and  the  true  owners,  or  perhaps  in  an 
action  brought  by  the  town  against  them,  they  might  be 
estopped  by  reason  of  their  conveyances  from  saying  that 
the  ground  was  not  a  street ;  but  this  does  not  prove  the  intent 
of  the  true  owners  of  the  ground  to  dedicate  it  to  public  uses. 
Moreover  it  seems  that  part  of  this  strip  of  ground  has  been 
used  for  private  purposes.  It  has  been  covered  in  part  by 
bams,  coalsheds,  cord  wood,  and  stone,  and  by  water  pipes 
from  a  mill,  thus  showing  a  use  at  least  in  part  for  the  pur- 
poses for  which  it  was  reserved. 

Coming  now  to  the  question  of  prescription,  we  find  no 
such  user  prior  to  the  year  1873  as  would  establish  a  high- 
way by  prescription.     The  ferry  which  for  a  time  landed  at 
«.  MuwiciFAL  co«-  the  foot  of  this  strip  was  privately  owned,  and 
highways:"        for  the  uso  of  which  a  charge  was  exacted. 

prescription:  -i  i  .         .        i    •       i 

evidence.  Just  who  owucd  and  maintained  it  does  not 

appear.  It  may  have  been  the  owner  of  the  strip  himself; 
but,  whether  this  be  so  or  not,  there  is  nothing  to  indicate 
that  it  was  not  used  by  license  or  permission  of  the  owner. 
Again,  this  use  does  not  appear  to  have  been  continuous, 
uninterrupted,  and  adverse  for  the  full  period  of  ten  years. 
Some  time  during  the  use  of  the  ferry  the  motive  power  was 
changed,  and  thereafter  it  landed  wherever  it  saw  fit  on  the 
north  side  of  the  stream  and  without  reference  to  the  strip 
of  ground  in  dispute.  There  was  no  more  travel  over  this 
strip  than  at  other  places,  and  the  strip  itself  was  vacant 
and  uninclosed.  True  some  people  used  it  occasionally  when 
the  river  was  low  in  order  to  ford  the  stream,  but  no  more 
than  at  other  places.  After  the  bridge  was  built  over  the 
stream  at  another  place  some  time  about  the  year  1872,  the 
ferry  was  abandoned  and  people  generally  crossed  the  bridge. 


204  Davis  v.  Town  op  Bonapabtb.         [137  Iowa 

From  that  time  on  there  was  no  occasion  for  travelers  to  use 
this  strip,  and  it  was  used  very  infrequently  and  then  by  per- 
sons who  went  down  to  the  stream  to  get  sand,  to  wash  their 
horses  and  wagons,  and  for  other  like  purposes.  Practically 
all  of  the  time  after  the  building  of  the  bridge  and  down  to 
the  time  of  the  accident  this  strip  was  used  for  private  pur- 
poses, for  the  piling  of  wood,  to  reach  outbuildings  back  of 
those  fronting  on  Water  street,  and  for  other  like  purposes. 
It  was  never  improved  as  a  street,  and  although  washed  out 
in  the  center  the  travel  which  there  was  down  to  the  river  was 
in  the  gulley  which  was  washed  out  by  the  water.  The 
sewer  was  not  built  in  order  to  improve  the  street  for  travel, 
but  to  conduct  the  water  from  Water  street  and  territory 
north  of  that  down  to  the  river.  The  sewer  was  something 
like  ten  or  twelve  feet  east  of  the  Cresap  building,  in  other 
words,  out  in  the  street ;  and  from  that  time  on  there  was  no 
travel  except  by  an  occasional  footman  between  this  sewer 
and  the  building.  Any  travel  along  the  building  of 
necessity  was  diverted  by  the  coalshed  and  other  struc- 
tures built  out  and  into  the  space  of  ground  between  the 
sewer  and  the  building.  The  travel  since  the  abandon- 
ment of  the  ferry  down  to  the  river  was  desultory  and 
occasional,  and  never  except  as  indicated  was  west  of 
the  sewer.  That  people  used  it  to  get  to  the  rear  of 
their  buildings  would  not  make  it  a  public  highway;  nor 
would  the  building  of  a  sewer  lengthwise  thereof  amount  to 
a  prescriptive  use  for  public  travel.  When  attempt  is  made 
to  create  a  highway  by  prescription,  the  highway  is  limited 
by  the  use.  This  marks  its  boundary  and  confines  its 
breadth.  In  no  event  as  it  seems  to  us  should  there  be  held 
to  be  a  highway  by  prescription  at  the  place  where  plaintiff 
was  injured.  This  was  nothing  more  than  a  private  way 
which  plaintiff  was  attempting  to  use  as  such  to  get  to 
an  obscure  and  out  of  the  way  place  where  he  might 
answer  a  call  of  nature.  To  establish  a  highway  by  pre- 
scription the  use  must  be  general,  uninterrupted,  ami  con- 
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tinuous  for  the  full  period  of  the  statutory  limitation,  and 
since  the  adoption  of  the  Code  of  1873  something  more  than 
user  must  be  shown.  Gray  v.  Haas,  98  Iowa,  504 ;  State  v. 
Mitchell,  58  Iowa,  567;  Fountain  v.  Keen,  116  Iowa,  409. 

Even  if  there  was  user  by  the  public  of  part  of  the 
strip,  this  use  did  not  cover  that  part  of  it  where  the  accident 
occurred.  The  coalsheds,  the  cord  wood,  and  other  obstrue- 
'  tions  interfered  with  any  use  of  that  part  of 
the  strip  where  plaintiff  was  injured,  save  for 
private  purposes.  While  the  case  may  be  a  little  close  upon 
this  question  of  prescription,  the  evidence  must  be  clear  and 
satisfactory  in  order  to  justify  a  finding  that  the  strip  was  a 
public  highway  and  not  maintained  for  private  purposes. 
The  trial  court  was  justified  in  holding  that  no  case  was  made 
for  a  jury  upon  this  proposition. 

At  any  rate  a  highway  or  street  established  either  by 
dedication  or  prescription  is  subject  to  the  easements,  ob- 
structions, and  private  uses  made  of  it  at  the  time  the  ded- 
ication is  made,  or  when  the  use  becomes  such 
as  to  imply  a  grant  or  dedication.  In  other 
words,  the  public  acquires  its  rights  thereby,  subject  to  such' 
use  as  the  property  is  then  put  to.  1  Thompson  on  Neg., 
section  1194.  This  being  the  rule,  the  place  where 
plaintiff  was  injured  never  became  a  part  of  a  public  thor- 
oughfare. 

Unless  the  place  was  a  public  street,  defendants  are  not 

liable  for  the  injuries  plaintiff  received.     His  use  of  the 

premises  if  it  was  a  private  way  was  either  unjustifiable  or 

at  most  permissive  or  as  a  licensee,  and  none 

injtxrjr:'*****^     of  the  defendants  owed  him  any  duty  except 

to  refrain  from  intentional  or  wanton  injury. 

If  a  licensee  he  accepted  the  risks  incident  to  the  use  thereof 

and  cannot  hold  defendants  or  any  of  them  liable.     Stevens 

V.  Nichols,  155  Mass.  472  (29  N.  E.  1150,  15  L.  R  A. 

459) ;  CahiU  v.  Layion,  57  Wis.  600  (16  N.  W.  1,  46  Am. 

Eep.  46).     In  no  event  would  the  owner  of  the  building  be 
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liable,  for  the  eellarway  itself  was  not  a  public  nuisance. 
Day  r.  Mt.  Pleasant,  70  Iowa,  195 ;  Keys  v.  Cedar  Falls, 
107  Iowa,  513;  Perry  v.  Castner,  124  Iowa,  391. 

We  iave  gone  over  the  record  many  times,  and  find  no 
reason  for  reversing  the  order  of  the  trial  court.  The  judg- 
ment must  therefore  be,  and  it  is,  affirmed. 


E.   E.    Teeple,   Appellee,   v.   Hawkeye   Gold  Dredging 
Co.,  Appellant. 

Corporations;    issuance  of  stock:    action  for  value:    pleadings. 

1  In  an  action  for  the  value  of  corporate  stock  claimed  as  com- 
pensation for  services,  an  allegation  in  the  answer  that  subse- 
quent to  the  performance  of  the  service  the  corporation  became 
involved  in  internal  difficulties,  and  that  its  records  failed  to 
show  the  names  of  persons  entitled  to  stock  was  properly 
stricken  because  without  merit  as  a  defense;  especially  as  there 
was  no  alleged  difficulty  respecting  the  stock  claimed  by  plain- 
tiff. 

Same:    des-ivery  of   stock:    action   for  value.    A   corporation   is 

2  not  required  to  personally  deliver  stock  which  it  has  con- 
tracted to  issue;  upon  its  allowance  and  notice  it  becomes  the 
duty  of  the  claimant  to  request  its  issuance  and  delivery,  in 
default  of  which  he  cannot  convert  his  claim  into  a  demand 
for  a  money  judgment  based  on  the  market  valu^  of  the  stock. 

Same:    tend^  after  sun.    In  a  suit  for  the  value  of  corporate 

3  stock  because  of  alleged  failure  to  issue  and  deliver  the  same, 
the  defendant  may  plead  the  issuance  and  tender  thereof,  even 
though  no  demand  was  made,  and  that  it  brings  the  stock  into 
court  for  plaintiff's  use  and  benefits,  on  the  theory  that  such 
tender  amounts  to  an  offer  to  waive  demand  for  its  issuance 
and  as  evidence  of  its  willingness  to  make  delivery  and  thus 
avoid  further  controversy. 

Same:    evidence.    In  an  action  for  the  value  of  corporate  stock 

4  claimed  for  services  rendered  under  a  contract  with  an  agent 
of  the  corporation,  the  plaintiff  should  not  be  denied  the 
right  to  give  the  details  of  his  employment  because  the  au- 
thority of  the  agent  was  not  shown,  where  the  defendant  in 
effect  alleged  in  its  answer  that  it  had  issued  and  tendered  the 
stock  to  plaintiff  and  offered  the  same  in  court  for  his  benefit 
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Same:    evidence  op  value.    One  claiming  the  value  of  corporate 

5  stock  in  default  of  its  issuance  to  him  must  show  demand 
and  refusal  to  deliver  the  same  before  he  is  entitled  to  prove 
its  value. 

Same:    evidence  of  ratification.    On  an  issue  of  ratification   of 

6  the  contract  of  an  agent  for  the  issuance  of  corporate  stock  in 
payinent  for  his  services,  the  articles  of  incorporation  govern- 
ing the  issuance  of  stock,  authorizing  the  employment  of 
agents  and  fixing  the  liability  of  the  corporation  for  their 
acts,  are  admissible;  and  where  the  corporation's  governing 
body  is  a  board  of  directors,  the  minutes  of  the  board  proceed- 
ings are  also  competent  on  the  issue  of  ratification  of  the  acts 
of  an  agent 

Appeal:    scope  of  review.    Although  both  parties  at  the  close  of 

7  the  evidence  move  for  a  directed  verdict,  neither  can  insist 
as  against  the  other  that  the  appellate  court  is  limited,  in  re- 
viewing the  action  of  the  trial  court,  to  a  consideration  of  the 
correctness  of  its  findings  of  law. 

Corporations:    contracts       of      agents:    ratification:    evidence. 

8  Where  a  right  of  recovery  against  a  corporation  upon  a  con- 
tract made  by  an  agent  prior  to  organization  depends  upon 
ratification  of  the  contract,  it  must  be  by  the  officer  or  gov- 
erning body  having  authority  to  make  such  a  contract,  and 
the  ratification  must  be  upon  full  knowledge  of  the  facts. 
Evidence  held  insufficient  to  show  ratification. 

Issuance  of  stock:    demand:    action  for  value.    A  demand  upon 

9  a  corporation  for  the  issuance  of  stock  must  be  made  upon 
the  officer  or  governing  body  authorized  to  issue  the  stock; 
and  a  demand  by  letter  is  not  sufficient  to  support  an  action 
for  its  value,  since  the  corporation  is  not  required  to  perform 
any  other  act  than  that  of  making  manual  delivery  when 
called  upon  for  that  purpose. 

Same:    refusal  to  issue  stock.    Delay  in  the  issuance  of  capital 
10    stock  of  a  corporation  must  be  unreasonable  to  amount  to  a 

refusal  to  issue  the  same,  and  the  question  thus  presented  is  for 

the  jury. 

Appeal  from  Hardin  District  Court. —  Hon.  J.  H.  Eich- 

ABDs,  Judge. 

Tuesday,  Fbbbuasy  11,  1908. 

Action  at  law  to  recover  the  money  value  of  certain 
shares  of  the  capital  stock  of  the  defendant  company,  to 
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which  plaintiff  claims  he  was  entitled,  and  which  defendant 
refused  to  issue  to  him.  There  was  a  directed  verdict  in 
favor  of  plaintiff,  and  defendant  appeals. —  Reversed. 

Crissman  &  Sargent,  for  appellant. 

Albrook  &  Lundy,  for  appellee. 

Bishop,  J. —  As  conceded  in  the  pleadings  of  both  par- 
ties, the  defendant  is  a  corporation  organized  under  the  laws 
of  the  province  of  British  Columbia,  Dominion  of  Canada. 
The  answer  fixes  the  time  of  its  organization  as  of  date  May 
19,  1904,  and  this  is  nowhere  questioned  in  the  record.  In 
his  petition  plaintiff  alleges  that  in  May,  1904,  he  entered 
into  an  oral  contract  with  one  B.  B.  Bliss,  a  representative 
of  the  defendant  company,  by  the  terms  of  which  he,  plain- 
tiff, was  to  sell  stock  of  the  company,  and  for  every  ten  shares 
sold  by  him  he  was  to  become  entitled  to,  and  the  company 
was  to  issue  to  him,  one  share  of  stock.  And  he  says  that, 
acting  under  said  agreement,  he  sold  a  sufficient  number  of 
shares  to  entitled  him  to  8,150  shares  as  and  for  his  com- 
pensation. He  alleges  repeated  demands,  both  oral  and  in 
writing,  for  the  issuance  of  the  stock  to  him,  and  that  such 
demands  have  been  refused.  The  writings  referred  to  are 
set  out  in  the  petition,  and  consist  of  letters  written  by  plain- 
tiff to  officers  of  the  company,  and  answers  thereto  received. 
It  is  admitted  in  the  petition,  in  effect,  however,  that  in 
September,  1905,  there  was  sent  to  plaintiff  by  the  president 
of  the  company  shares  to  the  number  of  eight  thousand,  one 
hundred  and  fifty,  evidenced  by  four  certificates,  but  it  is 
alleged  that  such  certificates  bore  upon  their  face  a  type- 
written indorsement  in  substance  that  the  same  should  not 
be  entitled  to  participate  in  the  assets  of  the  company  in  case 
of  liquidation  imtil  all  stock  paid  for  in  cash  had  first  been 
paid  in  full.  And  plaintiff  says  that  he  returned  such  stock, 
saying  in  his  letter  of  transmittal  that  ^^  the  same  don't  seem 
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to  fill  the  bill,  and  believing  you  have  no  right  to  restrict  as 
to  character  of  the  stock. '^  The  value  of  the  eight  thousand, 
one  hundred  and  fifty  shares  is  alleged  to  be  $1,222,  and 
judgment  is  demanded  for  that  sum. 

The  answer  is  in  one  count,  and  for  convenience  of 
reference  we  shall  attach  numbers  to  our  statement  of  the 
matters  of  fact  pleaded:  (1)  Denial  is  made  of  authority 
in  Bliss  to  make  any  contract  for  the  employment  of  plain- 
tiff;  and  it  is  denied  that  he.  Bliss,  had  authority  to  contract 
on  behalf  of  the  defendant  company  for  the  sale  or  issuance 
of  any  of  the  shares  of  its  capital  stock.  (2)  It  is  alleged 
that  in  August,  1904,  it  became  known  to  the  managing 
oflScers  of  defendant  and  to  plaintiff  that  the  funds  and 
assets  of  the  company  had  been  misappropriated  and  dissi- 
pated in  large  part,  and  the  records  of  the  company  relative 
to  its  assets  and  to  the  persons  who  were  members  and  share- 
holders, and  as  to  the  names  of  persons  who  had  subscribed 
for  shares,  were  so  wanting  and  indefinite  as  to  require  long 
and  tedious  investigation  of  its  affairs  in  order  to  determine 
the  rights  of  persons  entitled  to  and  claiming  shares,  aild  to 
determine  claims  made  against  the  company,  and  that 
said  investigations  continued  of  necessity  until  in  March, 
1905,  all  of  which  was  well  known  to  the  plaintiff.  That 
prior  to  March  11,  1905,  no  register  of  members  of  the  com- 
pany had  been  made,  nor  had  there  been  made  any  allotment 
of  shares,  but  that  on  that  date  shares  were  issued  and  al- 
lotted to  the  members  of  the  company,  and  a  register  made 
as  required  by  the  memorandum  and  articles  of  association 
of  the  company,  a  copy  of  which  is  attached ;  that  the  com- 
panies act  of  the  province  of  British  Columbia  requires  that 
every  company  keep  a  register  of  its  members,  in  which  shall 
be  entered  uames,  addresses,  the  amount  of  the  holdings,  etc. 
(3)  It  is  denied  that  plaintiff  became  entitled  to  shares  of 
defendant  company  for  services  rendered  in  the  number  of 
eight  thousand,  one  hundred  and  fifty  shares,  or  any  other 
number,  and  had  no  right  or  interest  in  any  other  share  of 

Vol.  137  Ia*— 14 
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defendant  company  until  on  or  about  April  27,  1905 ;  that 
on  or  about  the  said  day  the  claim  of  plaintiff  for  shares  for 
alleged  services  theretofore  rendered  was  granted,  and  shares 
allotted  and  allowed  to  him  in  the  number  of  eight  thousand, 
one  hundred  and  fifty,  which  shares  were  then  duly  placed  to 
the  credit  of  plaintiff  in  the  register  of  members  of  said 
defendant  company,  and  which  said  designated  shares  have 
ever  since  said  time  and  do  now  appear  on  said  register  of 
members  in  the  name  of  plaintiff ;  that  plaintiff  has  ever  since 
said  time  continuously  been  the  owner  of  same  and  entitled 
to  all  the  rights  and  privileges  relative  thereto,  the  same  as 
other  shareholders  of  defendant  company;  that  during  said 
time  plaintiff  has  been  entitled  to  the  direction  and  control 
of  said  shares,  which  he  has  during  said  time  exercised. 
(4)  In  addition  to  a  general  denial,  it  is  denied  that  any 
demand  had  ever  been  made  upon  it  by  plaintiff  for  the  issu- 
ance to  him  of  shares  of  stock.  The  writing  of  the  letters 
set  out  in  the  petition  is  admitted,  but  it  is  denied  that  the 
same  constitute  a  demand  such  as  to  entitle  plaintiff  to  main- 
tain this  suit.  (5)  It  is  denied  that  after  shares  were 
granted  and  allotted  to  plaintiff,  and  his  rights  thereto  de- 
termined and  the  same  credited  to  him  on  its  register  of  mem- 
bers, as  provided  in  its  articles  of  association,  plaintiff  de- 
manded same,  or  that  any  such  demand  therefor  was  refused 
by  defendant,  and  defendant  denies  that  plaintiff  is  entitled 
to  damages  by  reason  of  the  alleged  demand  and  refusal,  or 
to  the  relief  demanded  in  his  petition.  (6)  It  is  admitted 
that  the  first  certificates  issued  to  plaintiff  contained  an  in- 
dorsement as  alleged  in  the  petition,  but  the  fact  is  alleged  to 
be  that  the  said  indorsement  was  erroneous,  and  made  by  mis- 
take, and  that,  within  a  reasonable  time  after  being  notified 
of  the  erroneous  indorsement,  other  stock  was  issued  to  plain- 
tiff as  in  another  paragraph  of  the  answer  stated.  (7) 
Defendant  further  states  that  on  or  about  the  10th  day  of 
February,  1906,  certificates  for  the  said  eight  thousand,  one 
hundred  and  fifty  shares  were  duly  issued  by  defendant  com- 
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pany  and  tendered  to  plaintiff;  that  it  still  is  ready  and 
willing  to  deliver  said  certificates,  as  provided  in  its  articles 
of  association,  to  plaintiff,  and  hereby  makes  the  offer  thereof 
and  tenders  the  same  in  court. 

On  motion  of  plaintiff  the  second,  fourth,  and  sixth  matters 
of  defense  pleaded  were  stricken  out.  In  response  to  a  mo- 
tion for  more  specific  statement,  defendant  further  answered, 
pleading  that  the  indorsement  appearing  in  typewriting  on 
the  first  certificates  when  issued  was  discovered  to  be  a  mis- 
take about  October  4, 1905,  and  that  other  certificates  for  said 
eight  thousand,  one  hundred  and  fifty  shares  were  issued 
on  or  about  February  10,  1906. 

Plaintiff  filed  a  reply  in  which  he  pleaded  that  subse- 
quent to  the  organization  of  the  defendant  company,  and  with 
full  knowledge,  it  ratified  the  acts  of  Bliss,  and  received  and 
made  use  of  the  proceeds  of  plaintiff's  labor,  and  retained  the 
same,  and  is  now  estopped,  etc. 

I.  Defendant  complains  of  the  striking  out  of  its 
answer  the  several  divisions  thereof  designated  in  the  fore- 
going statement.     We  think  there  was  no  error  in  so  far  as 

1.  Corporations:     the   SCCOud   divisiou  is  COUCemed.       It  wiU  bo 

8to^k""ction  observed  that  the  allegation  of  the  petition  is 
pleadings!  of  scrviccs  rendered  the  company;  there  was 
no  intimation  until  the  filing  of  the  reply  that  the  ser^ 
vices  were  rendered  in  connection  with  the  promotion 
of  the  company  and  before  its  organization.  And  on  no  as- 
sumption could  the  fact  that,  after  the  service  was  rendered, 
the  company  found  itself  involved  in  internal  difficulties  and 
dissensions,  be  made  the  groundwork  of  a  defense  to  plaintiff's 
claim;  it  being  otherwise  liable.  Moreover,  it  is  no  part  of 
the  allegation  that  there  was  any  difficulty  respecting  the 
stock  claimed  to  have  been  sold  by  plaintiff.  And,  if  the  alle- 
gation were  otherwise,  confessedly  the  tangle  had  been 
straightened  out  long  before  December  28,  1905,  the  date  on 
which  this  action  was  commenced. 

The  fourth  division  of  the  answer  should  not  have  been 
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stricken  out.  One  of  the  letters  written  to  plaintiff  —  being 
one  of  those  set  out  in  the  petition  —  bearing  date  May  19, 
.  «         . ,.        1905,  advised  him  that  his  claim  for  stock  had 

£.  Samb:  delivery  ' 

for%25e  ^^^^  ^^^  allowed.  It  was  no  part  of  the  duty  of 
defendant's  oflScers  to  carry  the  stock  to  plain- 
tiff and  place  it  in  his  hands.  And  if,  after  ihe  allowance 
and  notice,  plaintiff  did  not  present  himself  and  request  the 
issuance  and  delivery  of  the  stock,  he  should  not  be  per^ 
mitted  in  an  action  of  this  character  to  recover  of  defendant 
a  money  judgment  based  upon  the  market  value  of  the  stock, 
and  this  would  seem  to  be  true  on  plainest  principles. 

The  sixth  division  of  the  answer  should  not  have  been 
stricken  out.  It  should  be  borne  in  mind  that  what  we  have 
designated  as  "  divisions  "  of  the  answers  are  not  in  form 
t.  Same:  tender     pleaded   as   Separate   counts,    so   that   fairly 

after  suit  euough,  in  determining  what  force  and  effect 
should  be  given  one  matter  alleged,  we  may  take  into  con- 
sideration all  the  other  matters  pleaded  in  the  answer.  Pro- 
ceeding on  this  theory,  we  have  as  the  substance  of  the  answer 
that,  while  denying  the  authority  of  Bliss  to  bind  the  com- 
pany by  contract,  still  the  claim  of  plaintiff  for  stock  in  pay- 
ment for  services  was  given  recognition  by  the  company  in 
April,  1905,  and  an  allotment  of  the  number  of  shares 
claimed  was  made  and  credited  to  him  on  the  books  of  the 
company;  that  no  demand  was  ever  made  by  plaintiff  for 
the  issuance  of  such  stock  shares.  There  is  then  the  allega- 
tion particularly  under  consideration,  and  designated  by  us 
as  "  division  6,"  and  the  effect  thereof  is  to  aver  that,  not- 
withstanding no  demand  had  ever  been  made,  defendant 
had  issued  the  stock  to  which  plaintiff  is  entitled,  and  had 
made  tender  thereof  to  plaintiff,  and  that  it  now  brings  the 
stock  into  court  for  his  use  and  benefit  It  may  not  have 
been  necessary  in  strictness  to  have  pleaded  this,  as  plaintiff 
could  not  in  any  event  convert  his  claim  into  a  money  de- 
mand except  upon  a  request  for  the  issuance  of  the  stock, 
followed  by  a  refusal  on  the  part  of  the  company  to  issue. 
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But,  if  for  no  other  reason,  defendant  might  with  propriety 
plead  its  tender  after  suit  brought,  on  the  theory  that  such 
tender  amounted  to  an  offer  to  waive  demand  for  the  issuance 
of  the  stock,  and  a3  evidencing  the  willingness  of  defendant 
to  make  delivery  in  the  interests  of  peace  and  to  avoid  any 
further  controversy.  In  this  connection,  we  do  not  overlook 
the  fact  that  the  answer  makes  admission  of  the  writing 
of  the  letters,  copies  of  which  are  set  out  in  the  petition. 
But  we  think  that  such  letters  taken  by  themselves  do  not 
amount  to  a  showing  of  demand  and  refusal.  And  on  this 
point  more  will  be  said  presently.  In  support  of  the  ruling 
of  the  court,  counsel  for  appellee  relies  upon  Dooley  v. 
Oladiator  Co.,  134  Iowa,  468.  But  there  a  demand  and 
refusal  before  suit  brought  was  established,  and  the  case 
is  not  therefore  in  .point 

II.  Several  rulings  on  evidence  are  complained  of, 
and  of  these  we  shall  notice  only  such  as  are  likely  to  occur 
upon  a  retrial  of  the  case.     Plaintiff  was  the  initial  witness 

4.  Samb:  called  on  the  trial,  and  he  testified  that  his 
evidence.          contract  with  Bliss  and  all  services  performed 

by  him  thereunder  was  before  the  organization  of  the  de- 
fendant company.  Being  asked  to  state  the  details  of  his 
employment,  the  defendant  objected  because  authority  in 
Bliss  to  bind  the  corporation  thereafter  to  be  formed  was 
not  shown.  The  objection  was  overruled,  and  properly  so, 
as  we  think,  in  view  of  the  attitude  assumed  by  defendant 
in  answer,  and  the  matter  of  ratification  pleaded  in  the  reply. 
Plaintiff  offered  evidence  respecting  the  value  of  the 
company^s  stock  during  the  period  from  May  to  August, 
1904,  and  the  objection  of  defendant  thereto  was  overruled. 

5.  Samb:  evi-        ^his  was  crror.     As  we  shall  see  presently, 
dencc  of  value.  ^^^^  j^^j  ^^^^^  ^^  demand  for  the  issuance 

of  stock,  and  a  refusal,  at  any  time  during  the  period  in- 
volved in  the  inquiry. 

Defendant's  offer  to  put  in  evidence  its  articles  of 
association  was  rejected,  and,  as  plaintiff  was  insisting  in 
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evidence  that  the  Bliss  agreement  had  been  ratified,  we  think 
^'  ^idcLceof       ^®  ruling  was  erroneous.     The  articles  were 

ratification.  ^^  instrument  by  which  the  issue  of  stock 
was  to  be  controlled,  and  by  whom  and  under  what  circum- 
stances. Moreover,  it  is  contended,  and  may  well  be  as- 
sumed, that  in  such  instrument  the  official  agents  of  the 
corporation  having  authority  to  act  for  it,  and  through  whom 
it  might  be  made  liable,  is  fixed  and  determined.  As  plain- 
tiff was  relying  upon  ratification,  it  was  of  the  utmost  im- 
portance to  know  where  lay  the  authority  to  ratify,  and 
in  what  way  ratification  might  lawfully  be  accomplished. 
And  it  appearing  from  the  articles  that  the  governing  body 
of  the  corporation  was  a  board  of  directors,  the  minutes  of 
the  proceedings  of  such  board  —  which  were  also  ruled  out  on 
offer  —  would  become  competent  as  evidence  as  bearing  on 
the  question  of  ratification,  and  the  time  and  conditions 
thereof. 

III.  At  the  close  of  all  the  evidence  the  defendant 
moved  for  a  directed  verdict  in  its  favor.  The  motion  was 
overruled,  whereupon  plaintiff  moved  for  a  directed  verdict 
7.  appbal:  scope    ^^  ^^^  favor,  and  this  was  sustained.     Counsel 

of  review.  £^y  plaintiff  contends  that,  such  being  the 
situation,  "  thfe  court  on  appeal  is  limited  in  reviewing  the 
action  of  the  trial  court  to  the  consideration  of  the  correct- 
ness of  the  finding  on  the  law,  if  there  is  any  evidence  to 
support  the  finding.^^  The  position  so  taken  is  in  conflict 
with  the  rule  of  our  cases.  Bank  v.  Bates,  etc.,  Co.,  Ill  Iowa, 
432;  Walker  v.  Fruit  Co.,  113  Iowa,  428.  Counsel  has 
not  overlooked  these  cases,  but  insists  that  we  should  depart 
from  them  in  view  of  the  weight  of  authority  obtaining  else- 
where on  the  subject.  It  is  true  that  the  rule  is  different 
in  many  jurisdictions,  but  in  our  view  the  ends  of  justice 
will  in  general  be  subserved  by  adhering  to  the  rule  we  have 
entered  upon. 

.     IV.     Considering  the  issue  in  the  light  of  the  evidence 
permitted  to  go  into  the  record,  the  motion  to  direct  a  verdict 
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for  plaintiff  should  not  have  been  sustained.  We  do  not 
t.  Corporations:  ^^  ^^  necessary  to  rehearse  the  evidence  in 
l^^^ratmca-  detail  Suffice  it  to  say  that,  aside  from  the 
uon:  evidence  ^dmission  of  the  answer  that  stock  was  allotted 
to  plaintiff,  the  record  contains  nothing  which  could  be 
stretched  into  proof  of  ratification  of  the  Bliss  contract. 
And  that  proof  of  ratification  is  essential  to  a  right  of 
recovery  by  plaintiff  is  not  made  the  subject  of  question,  as 
it  could  not  well  be.  It  is  true  that  plaintiff  testifies  that 
shortly  after  the  organization  of  the  company,  in  conversa- 
tion with  some  of  the  individual  directors,  he  made  known 
to  them  the  fact  of  his  contract  with  Bliss.  He  mentions 
two  of  such  directors  by  name  —  Mr.  Calvin,  who  was  also 
president,  and  Mr.  Crissman.  His  talk  with  Mr.  Calvin  was 
immediately  following  the  organization  and  before  the  party 
had  returned  from  British  Columbia.  He  says  he  told 
Calvin  the  terms  of  the  contract,  to  which  the  latter  replied 
"  that  he  thought  that  was  very  reasonable,  and  that  they 
had  paid  more  than  that  to  some  agents."  The  conversation 
with  Mr.  Crissman  was  in  August,  1904,  and  plaintiff  says: 
"I  asked  him  if  my  account  was  all  right,  and  he  acknowl- 
edged that  it  was;  and  he  went  on  to  say  that  I  had  sold 
stock  for  fifteen  cents,  which  was  better  than  any  one  else 
had  done,  and  everything  was  straight  on  the  books,  or 
papers  —  whatever  it  might  be  —  as  far  as  I  was  concerned." 
Without  naming  them,  plaintiff  says  that  he  talked  with 
other  members  of  the  board,  and  that  they  conceded  that 
his  work  had  been  legitimate  and  that  he  should  have  his 
pay.  It  is  not  pretended  by  plaintiff  that  he  ever  presented 
his  claim  in  person  to  the  board  of  directors,  and,  as  far 
as  appears,  he  addressed  no  communication  to  that  body  until 
March  14,  1905.  On  March  6th  he  wrote  G.  T.  Hedges, 
then  secretary  of  the  company,  saying:  "I  would  like  to 
know  how  you  are  getting  along  with  the  Hawkeye  Co.'s 
affairs.  And  when  my  certificate  will  be  issued?"  This 
letter  was  answered  by  W.  L.  Crissman  as  follows :     "  Yours 


216      Teeple  v.  Hawkeiye  Gold  Dredg.  Co.     [137  Iowa 

to  Mr.  Hedges  has  been  referred  to  me  for  reply.  .  .  . 
You  should  either  send  a  sworn  statement  of  your  claim 
or  present  the  same  in  person  before  the  board  of  directors. 
You  cannot  expect  the  board  to  allow  commission  claims 
until  proven."  Plaintiff  answered  on  March  14th,  by  mail- 
ing to  Hedges  a  statement  as  follows :  "  To  the  board  of 
directors  of  the  H.  G.  M.  Co.  of  B.  C.  Gentlemen:  To 
the  best  of  my  belief  I  am  entitled  to  nine  thousand,  seven 
hundred  sixty  shares  paid  up  stock  in  the  above  Co.  For 
work  rendered  selling  shares."  If  this  communication  was 
ever  laid  before  the  board,  or  considered  by  it,  the  fact  is  not 
disclosed  by  the  record  before  us. 

But  it  is  said  in  the  course  of  argument  that  the  de- 
fendant took  the  benefits  of  plaintiff's  services,  and  retains 
the  same,  and  that  from  this  ratification  must  be  implied. 
On  this  subject  plaintiff  testifies  that  in  making  sales  of 
stock  he  simply  took  advance  subscriptions  on  blanks  fur- 
nished by  Bliss,  and  collected  a  percentage  of  the  proposed 
face  value  of  the  stock  in  money.  "  Q.  This  money  these 
parties  paid  in,  state  whether  that  was  covered  into  the 
treasury  or  the  hands  of  the  oflScers  of  the  company? 
A.  Yes,  sir ;  it  was  paid  to  Bliss.  Information  of  this  fact 
was  conveyed  to  the  board  of  directors."  And  continuing 
in  the  same  connection  he  testifies:  "I  cannot  say  that  I 
informed  the  president  of  the  fact  that  I  had  sold  this 
stock  and  made  these  collections  on  behalf  of  the  company; 
I  cannot  now  remember.  Q.  Were  the  members  of  the 
board  informed  of  the  fact  that  you  had  made  these  sales 
and  money  had  been  paid  in  on  these  subscriptions  ?  A.  I 
would  say  positively  that  some  of  them  knew  it  at  least 
Q.  Now,  have  you  any  knowledge  of  whether  or  not  any 
of  the  stock  was  ever  issued  by  the  company  to  these  men 
you  sold  to?  A.  It  was."  This  comprises  the  evidence 
on  the  subject.  Assuming,  now,  for  the  purposes  of  this 
case,  that  the  company  after  organization  could  ratify  and 
adopt  a  contract  as  made  by  Bliss,  and  assuming  that  rati- 
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fication  may  be  implied  from  an  acoeptaBce  and. retention 
of  the  proceeds  or  benefits  of  snch  a  contract,  still  two 
things  in  addition  to  the  fact  that  the  benefits  of  the  conti'act 
came  into  the  hands  of  the  company  are  essential  to  be 
proven — ^the  ratification  must  be  by  the  oflScer  or  governing 
body  having  authority  to  make  or  to  enter  into  such  a 
contract,  and  the  ratification  must  be  upon  full  knowledge. 
Tracy  v.  Society,  47  Iowa,  27 ;  21  Am.  &  Eng.  Ency  853. 
Clearly  the  record  is  wanting  in  proof  of  these  things.  The 
best  that  can  be  said  is  that  some  of  the  individual  members 
of  the  board  —  how  many,  and  whether  a  majority,  cannot 
be  told  —  knew  that,  under  an  arrangement  with  Bliss,  plain 
tiff  had  secured  advance  subscriptions  for  stock,  and  in 
connection  therewith  had  collected  advance  payments;  that 
to  some  at  least  of  such  subscribers  stock  was  afterwards 
issued  by  the  company.  There  is  no  direct  evidence  respect- 
ing the  disposition  of  the  money  paid  to  Bliss.  As  the 
articles  of  association  were  ruled  out,  it  cannot  be  told  with 
certainty  where  lies  the  authority  to  contract,  and  hence 
the  power  to  ratify;  but  assuming  what  is  probable,  that 
authority  was  with  the  board,  we  have  no  evidence  of  any 
action  on  the  part  of  that  body.  Nor  is  there  any  evidence 
of  acceptance  with  knowledge  —  by  direct  action  or  by  acqui- 
escence —  on  the  part  of  the  board  of  the  benefits  of  plaintiff's 
services.  Bliss  did  not,  as  far  as  appears,  report  his  con- 
tract to  the  board ;  plaintiff  confessedly  did  not  attempt  com- 
munication with  the  board  until  in  March,  1906,  and  there 
is  nothing  on  or  about  the  subscription  papers  which  were 
introduced  in  evidence  to  indicate  that  plaintiff  had  any 
connection  therewith.  The  knowledge  incidentally  acquired 
by  one  or  more  directors,  less  than  a  majority — and  we  are 
bound  to  assume  this,  as  plaintiff  has  not  sustained  the 
burden  of  proving  otherwise — ^was  not  the  knowledge  of  the 
board,  and  that  a  director  had  knowledge  could  not  bind 
the  board  or  the  company  as  by  acquiescence. 

Recurring  now  to  the  subject  of  demand,  and  confining 
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our  attention  to  begin  with  to  the  time  preceding  the  first 

issuance  of   stock   to  plaintiff — ^which  was   some   time   in 

•.  Issuance  OP       ^B^il,  1905, —  plaintiff  testifies  that  he  orally 

m^d:  Action     requested  of  Bliss,  of  Calvin,  and  of  Crissman 

for  value         ^^^  ^^  ^^^^  ^^^  Under  his  contract  be  issued 

to  him.  He  also  relies  upon  the  letters  written  by  him, 
copies  of  which  are  set  out  in  the  petition.  No  weight 
can  be  attached  to  such  oral  requests.  At  the  time  thereof, 
plaintiff  had  no  right  or  claim  against  the  company  which 
could  be  the  subject  of  a  demand.  Whatever  right  he 
became  entitled  to  arose  for  the  first  time  with  the  subse- 
quent allotment  of  shares  to  him,  as  conceded  in  the  answer. 
Moreover,  there  is  nothing  in  the  record  to  indicate  that 
either  of  the  persons  of  whom  request  was  made  had  author- 
ity to  act  in  the  premises.  In  such  cases  as  this  a  demand 
must  be  made  upon  the  officer  or  governing  body  authorized 
to  act  in  the  premises.  Who  was  such  officer  or  body,  the 
record  affords  us  no  information.  We  shall  not  set  out 
the  letters  pleaded.  They  are  not  capable  of  being  con- 
strued into  a  demand,  but,  if  they  were,  what,  has  been 
said  upon  the  subject  of  the  oral  requests  would  have  equal 
application  thereto.  Now,  was  there  a  demand  and  refusal 
after  an  allotment  of  stock  had  been  made  to  plaintiff? 
This  is  the  evidence  bearing  on  the  subject:  On  April  22, 
1905,  plaintiff  wrote  to  Hedges,  secretary,  asking  why  his 
stock  was  not  issued,  and  requesting  attention  to  the  matter. 
Hedges  answered  saying:  "  If  you  will  advise  me  how  many 
shares  of  commission  stock  you  are  entitled  to  I  will  have 
certificates  issued  to  you."  To  this  plaintiff  replied  of  date 
April  25th,  saying,  "  I  am  entitled  to  nine  thousand,  seven 
hundred  sixty  shares."  On  May  16,  1905,  plaintiff  again 
wrote  Hedges  making  inquiry  about  the  stock,  and  reiterating 
his  claim  for  nine  thousand,  seven  hundred  sixty  shares, 
and  requesting  the  issue  to  be  in  certificates  of  two  thousand 
shares  each.  Hedges  answered  that  shares  to  the  number 
of  eight  thousand,  one  hundred  fifty  had  been  mailed  to 
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plaintiff  April  30th,  and  saying,  "I  was  instructed  to  issue 
only  eight  thousand,  one  hundred  fifty  shares  instead  of 
nine  thousand,  seven  hundred  sixty  as  claimed  by  you." 
This  was  followed  by  some  correspondence  in  an  effort  to 
locate  the  stock,  and  on  September  2,  1905,  plaintiff  ad- 
dressed a  letter  to  Hedges,  saying,  "  I  think  I  ought  to 
have  the  certificates  by  this  time,  can't  you  make  out  a 
new  set  and  send  them  to  me  ? "  The  answer  to  this  letter 
suggested  that  a  letter  be  written  to  the  president  of  the 
company,  and  it  was  further  said :  "  If  after  hearing  from 
him  you  do  not  find  the  certificates  you  had  better  make 
showing  for  new  certificates.  Sections  12  and  13  of  the 
articles  show  under  what  circumstances  and  by  whom  new 
certificates  in  lieu  of  lost  certificates  may  be  authorized  and 
issued."  Plaintiff  wrote  the  president,  and  the  stock  was 
located  in  his  hands.  It  was  at  once  forwarded  with  the 
excuse  that  "  I  did  not  know  your  address.  A  letter  ad- 
dressed to  you  was  returned,  and  I  have  been  expecting  to 
hear  from  you."  As  we  have  seen,  plaintiff  returned  the 
stock,  simply  saying  that  the  certificates  did  not  "  fill  the 
bill."     In  this  situation  plaintiff  commenced  his  action. 

It  has  been  held  that  a  demand  made  by  letter  is  not 
sufficient  to  support  an  action  for  conversion.  Pattee  v, 
Qilmore,  18  N.  H.  460,  (45  Am.  Dec  385).  And,  in 
reason,  this  would  seem  to  be  sound  doctrine,  because  it  is 
"oniversally  held  that  a  demandant  may  not  require  the  party 
in  possession  —  without  wrong  in  the  first  iiistance  —  to 
perform  any  other  act  than  that  of  making  manual  delivery 
when  called  upon  for  such  purpose.  A  demand  which  re- 
quires the  person  upon  whom  made  to  transport  or  carry 
the  thing  which  is  the  subject  of  the  demand  to  the  demand- 
ant is  not  sufficient  28  Am.  &  Eng.  Ency,  707,  and  cases 
in  note. 

But  if  the  rule  were  otherwise,  and  conceding  that  the 
letters  of  plaintiff  in  the  language  thereof  may  fairly  be 
construed  into  a  demand,  still  we  think  it  cannot  be  said 
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from  the  record  as  matter  of  law  that  there  was  a  refusaL 
10.  samb:  Issue  of  eight  thousand,  one  hundred  fifty 

issue  stock.  share  —  all  that  plaintiff  is  now  insisting  that 
he  was  entitled  to  —  was  promptly  made.  The  delay  in 
transmission  cannot  be  construed  into  a  refusal,  nor  can  the 
subsequent  letters  written  on  behalf  of  the  company.  The 
situation  then  comes  down  to  this:  If  refusal  there  was, 
it  arose  out  of  the  delay  which  followed  the  return  of  the 
certificates  and  the  discovery  of  the  error  therein.  Con- 
ceding that  a  delay  may  under  some  circumstances  amount 
to  a  refusal,  still  it  must  be  unreasonable,  and  here  would 
arise  a  jury  question. 

Concluding,  as  we  do,  that  the  verdict  in  favor  of 
plaintiff  should  not  have  been  directed,  the  judgment  must 
be,  and  it  is,  reversed. 


ViBGiNiA  EiCHABDs  ET  AL.,  Appellants  V.  Iowa  L.  Moban 
ET  AX.,  Appellees. 

Conyejrances:    delivery.    Ordinarily  title  to  real  property  does  not 

1  pass  until  there  has  been  a  delivery  of  the  instrument  of  con- 
veyance, either  to  the  grantee  or  his  agent  authorized  to  re- 
ceive the  same  for  him.  In  the  instant  case  the  husband  who 
was  the  real  owner  of  the  property,  without  any  contract  re- 
lations with  his  wife,  caused  the  conveyance  to  be  in  her  name 
with  delivery  of  same  to  him,  and  it  is  held  that  there  was  no 
delivery  investing  the  wife  with  title. 

Action  to  quiet  title:    pleading:    sufficiekcy.    The  petition  in  an 

2  action  to  quiet  title  need  not  follow  the  precise  wording  of  the 
statute;  it  is  sufficient  if  the  plaintiff  asserts  his  absolute  title, 
that  defendant  is  claiming  an  interest  in  the  property,  de- 
scribing it,  which  is  without  merit  and  asking  that  his  title 
be  confirmed  and  that  defendant's  claims  be  forever  barred 
and  cut  off;  without  alleging  in  express  terms  that  defendant 
claims  adversely  to  him. 

Original  notice:    sufficiency.    The  original  notice  in  an  action  to 

3  quiet  title  must  accurately  describe  the  property  and  in  gen- 
eral terms  state  the  nature  and  extent  of  plaintiff's  claim. 
In  the  instant  case  the  notice  is  held  sufficient 
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Judgmoits:  vacation  for  fraud.  A  court  of  equity  may  vacate 
4  a  judgment  on  the  ground  of  fraud  practiced  in  obtaining  the 
same,  in  an  action  brought  after  the  time  allowed  by  statute 
for  granting  a  new  trial,  but  such  fraud  must  be  something 
extrinsic  and  collateral  to  the  questions  examined  and  deter- 
mined in  the  original  action;  so  that  falsely  representing  in  a 
sworn  petition  in  an  action  to  quit  title,  that  plaintiff  was 
the  owner  in  fee  of  the  lands  described  therein,  is  not  such 
fraud  as  will  authorize  a  court  of  equity  to  set  the  judgment 
aside. 

Appeal  from  Hardin  District  Court. — ^Hon.  W.  D.  Evans, 

Judge. 

Tuesday,  Febbuaby  11,  1908. 

Action  in  equity  to  establish  and  quiet  title  to  real 
estate.  Trial  on  the  merits  resulted  in  a  decree  in  favor 
of- defendants,  and  therefrom  plaintiffs  appeal. — Affirmed. 

Dawley,  Hvbbard  &  ^'heeler,  Thos.  A.  Bogle  and  Huff 
&  Huff,  ioT  appellants. 

Albrooh  &  Lundjf,  for  appellees. 

Bishop,  J. —  In  February,  1904,  Selby  B.  Moran, 
late  of  Hardin  county,  died  testate,  and  during  that  year 
his  will  was  duly  admitted  to  probate  in  said  county.  The 
will  nominated  Iowa  L.  Moran,  wife  of  the  testator,  to 
be  executrix,  and  in  due  time  she  qualified,  entered  upon 
her  duties,  and  still  continues  to  act  as  such.  Among  other 
devises  made  by  the  will,  there  was  devised  to  said  Iowa  L. 
Moran  title  in  fee  simple  to  certain  lands,  particularly  de- 
scribed in  the  petition  in  this  action,  and  situated  in  Hardin 
county,  the  record  title  to  which  lands  was  standing  in  the 
name  of  the  testator  at  the  time  of  his  death.  Said  testator 
also  left  surviving  him  six  children,  bom  to  him  by  a  former 
wife  —  one  daughter,  now  by  marriage  Virginia  Eichards, 
and  five  sons,  Lee,  Frank,  George  W.,  Eldon,  and  Selby  A. 
Moran.     Of  such  children  the  first  four  named  are  plaintiffs 
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in  this  action ;  said  Virginia  Richards  claiming  in  her  own 
right,  and  also  as  assignee  of  her  brother  Selby  A.  Moran. 
And  the  said  Eldon  Moran,  having  refused  to  join  as  a 
plaintiff,  was  made  a  defendant  The  action  was  brought 
against  Iowa  L.  Moran  in  her  capacity  as  executrix  and 
individually,  and  the  substantial  averments  of  the  petition 
are  that  in  May,  1861,  one  Peter  Moran  was  the  owner  in 
fee  of  the  real  estate  in  question;  that  during  that  month, 
for  a  valuable  consideration,  he  sold  and  by  warranty  deed 
conveyed  the  same  to  Miranda  Moran,  then  the  wife  of 
the  testator,  and  likewise  the  mother  of  plaintiffs;  that 
said  deed  was  accepted  by  said  Miranda  Moran,  and  she 
with  her  husband,  said  Selby  B.  Moran,  at  once  entered 
into  possession  of  the  lands,  and  so  continued  down  to  the 
date  of  her  death. 

It  is  then  alleged  that  after  the  execution  and  delivery 
of  said  deed  to  Miranda  Moran  the  same  came  into  the 
possession  of  her  said  husband  for  the  sole  and  only  purpose 
of  having  the  same  placed  and  made  of  record  in  said 
county;  that  said  Selby  B.  Moran,  in  disregard  of  the 
rights  of  his  wife,  and  with  intent  to  wrong  and  defraud 
her  and  her.  children,  erased  from  said  deed  the  name 
"  Miranda "  wherever  the  same  occurred  therein,  and  in- 
serted in  place  and  stead  thereof  his  own  given  name;  that 
thereafter,  and  in  the  year  1872,  and  in  furtherance  of  his 
scheme  and  purpose  to  wrong  and  defraud  his  said  wife 
and  her  children,  he  caused  said  deed  as  so  changed  and 
altered  by  him  to  be  placed  and  made  of  record  in  said 
county.  The  death  of  Miranda  Moran  in  October,  1885, 
intestate,  is  alleged,  and  it  is  said  that  she  died  without 
having  acquired  any  knowledge  of  the  unfaithfulness  and 
fraud  on  the  part  of  her  husband,  and  believing  that  he  had 
carried  out  her  instructions  respecting  the  recording  of  said 
deed  as  the  same  was  executed  to  her.  It  is  then  alleged 
that  in  furtherance  of  his  intent  and  scheme  to  wrong  and 
defraud  these  plaintiffs  the  said  Selby  B.  Moran  commenced 
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an  action  in  equity  to  quiet  title  to  the  lands  in  question  in 
himself,  all  the  children  of  said  Miranda  Moran  being  made 
parties  defendant,  and  in  which  action  a  default  decree 
was  entered  awarding  the  relief  demanded  in  the  petition 
therein  filed.  Of  this  action  and  decree  we  shall  speak 
more  in  detail  in  the  further  course  of  this  opinion. 

The  marriage  of  Selby  B.  Moran  to  the  defendant  Iowa 
L.  Moran  is  then  alleged,  as  also  the  death  of  the  former 
in  February,  1904,  and  probate  of  the  will  is  alleged.  Pro- 
ceeding, plaintiffs  say  that  until  the  death  of  their  father, 
said  Selby  B.  Moran,  in  1904,  they  had  no  knowledge  or 
means  of  acquiring  knowledge  of  the  fraud  so  committed 
and  concealed  by  him,  and  they  supposed  he  was  in  truth 
the  owner  of  the  lands  as  disclosed  by  the  deed  so  by  him 
fraudulently  altered  and  placed  of  record.  And,  based  on 
the  facts  so  pleaded,  they  now  assert  that  their  mother,  the 
said  Miranda  Moran,  was  seised  of  title  to  said  lands  in 
fee  simple  as  of  the  time  of  her  death,  and  that  upon  the 
happening  of  that  event  they  became  clothed  with  the  fee 
as  by  descent,  and  so  now  hold  title  to  the  same.  The  deed 
as  altered  and  recorded,  the  decree  in  the  action  to  quiet 
title,  and  the  probate  of  the  will  are  alleged  to  constitute 
clouds  upon  their  title  thus  derived,  and  the  prayer  is 
for  a  decree  confirming  and  quieting  title  in  them.  The 
answer  of  Iowa  L.  Moran,  appearing  for  herself  and  as 
executrix,  in  addition  to  a  general  denial,  and  among  other 
things,  pleads  ownership  of  the  lands  in  controversy  in  Selby 
B.  Moran  at  all  times  up  to  his  death;  pleads  by  way  of 
estoppel  that  the  alteration  in  the  deed  from  Peter  Moran 
was  with  the  knowledge  and  acquiescence  of  Miranda  Moran, 
and  that  the  same  was  done  to  make  the  record  title  cor- 
respond to  the  true  ownership  of  the  property;  pleads  the 
action,  reference  to  which  is  made  in  the  petition,  commenced 
by  Selby  B.  Moran,  and  the  decree  entered  therein  in  bar. 

I.  The  trial  judge  who  presided  in  the  court  below, 
in  an  opinion  filed  at  the  time  of  entering  decree,  expressed 
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the  view  that  no  title  to  the  land  in  controversy  ever  became 
1.  CoNVEYANcis:    vestcd  in  Miranda  Moran,  because  under  the 
delivery.  circumstanccs  of  the  case  no  delivery  of  the 

deed  in  question  had  ever  been  made  to  her.  And  in  this 
view  we  are  disposed  to  agree.  The  record  is  not  altogether 
clear  on  the  subject;  but  it  seems  that  the  land  in  con- 
troversy was  originally  purchased  by  Selby  B.  Moran,  and 
that,  to  avoid  the  lien  of  a  personal  judgment  then  existing 
against  him,  he  caused  the  title  to  be  taken  in  the  name 
of  his  brother,  Peter  Moran,  a  resident  of  West  Virginia.  . 
Further,  it  seems  that  the  deed  in  question  was  prepared 
by  said  Selby  B.  Moran  —  at  the  time  living  with  his  wife 
Miranda  in  Hardin  county,  this  state  —  and  that  as  pre- 
pared Miranda  Moran  was  named  therein  as  grantee.  There 
is  nothing  in  the  record  tending  to  show  that  this  was  in 
virtue  of  any  contract  or  pursuant  to  any  agreement  as 
between  Selby  B.  and  his  said  wife.  The  deed  was  sent 
on  to  Peter  Moran  by  Selby  B.,  and,  on  being  executed, 
was  returned  to  the  latter.  As  far  as  appears  it  was  thus 
held  until  filed  for  record.  Accepting  these  as  the  circum- 
stances, there  was  no  delivery  to  Miranda  Moran,  and  hence 
she  never  became  possessed  of  title  to  the  land. 

We  may  concede  that,  if  the  execution  of  the  deed  had 
been  brought  about  as  the  result  of  contract  relations  between 
Peter  and  Miranda  Moran,  or  even  between  the  latter  and 
her  husband,  Selby  B.  Moran,  a  different  conclusion  might 
be  dictated.  It  is  easy  to  see  that  out  of  some  such  situation 
the  relation  of  principal  and  agent  as  between  the  husband 
and  wife  might  have  arisen,  so  that  a  delivery  to  the  former 
would  amoimt  in  law  to  a  delivery  to  the  latter.  But,  as 
we  have  said,  the  record  stops  short  of  anything  upon  which 
to  predicate  a  finding  for  such  relationship.  And  it  is  clear 
that  the  burden  was  on  plaintiffs  to  make  the  necessary  fact 
showing. 

Now  it  is  fundamental  in  the  law  of  real  estate  that 
title  does  not  pass  until  there  has  been  a  delivery  of  the 
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instrument  of  conveyance.  And  delivery  to  be  effectual 
must  be  made  to  the  grantee  in  person,  or  to  his  agent 
authorized  to  the  purpose.  The  corollary  follows,  of  course, 
that  delivery  to  a  stranger  to  the  instrument  is  an  idle 
ceremony  and  of  no  effect.  True  the  *  rule  is  not  in  all 
respects  a  hard  and  fast  one.  But  the  exceptions  where 
allowed  will  be  found,  in  each  instance  as  we  apprehend, 
to  be  based  upon  some  special  circmnstance  —  as  of  depend- 
ent relationship,  or  the  like.  And,  in  all  such  cases,  a  con- 
clusion for  delivery  is  made  to  depend  upon  a  finding  of 
intention  on  the  part  of  the  grantor.  Thus  it  has  been 
numerously  held  that  a  deed  executed  by  the  fee  owner  in 
favor  of  his  children,  and  by  him  delivered  to  the  proper 
officer  for  record,  will  be  given  effect  to  carry  title  if  so 
intended;  otherwise,  if  proof  of  intent  to  part  with  the 
title  is  wanting.  Davis  v.  Davis,  92  Iowa,  147;  Erler  v. 
Erler,  124  Iowa,  726. 

In  the  circumstances  of  this  case,  however,  an  exception 
to  the  general  rule  is  not  called  for.  As  Peter  Moran  was 
possessed  of  only  the  naked  legal  title,  his  intention  is  of 
but  little  if  any  importance.  The  right  of  disposition  was 
in  Selby  B.  Moran.  He  might  destroy  the  deed  if  he  chose, 
and,  regarded  as  an  instrument  purporting  primarily  to  be 
executed  in  favor  of  his  wife,  he  did  destroy  it,  in  effect, 
when  he  erased  her  name  appearing  therein  as  grantee.  The 
filing  of  the  deed  for  record  can  have  no  bearing  on  the 
question  of  delivery.  The  instrument  had  then  been  changed 
and  the  intention  evidenced  by  the  act  of  filing  was  to 
prevent  title  passing  to  Miranda  Moran. 

II.     The  trial  judge,  in  his  opinion  filed,  went  further 
and  expressed  the  view  that  the  plea  in  bar  should  be  sus- 
tained.    And  in  this  conclusion  we  are  wholly  disposed  to 
f .  Action  to         agree.     We  have  no  occasion  to  enter  upon 
pieaSngT"*      »  general  discussiou  of  the  subject  of  former 
suffiaency.        adjudication.     In   effect,   counsel   for  appel- 
lants conceded  that  but  for  certain  matters  of  defect  and 
Vol.  137  Ia.— 16 
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fraud  inhering  in  the  decree  pleaded  it  should  be  given 
force  to  bar  the  present  action.  And  to  the  matters  pointed 
out  and  thus  relied  upon  we  may  devote  our  attention.  This 
we  shall  do  in  the  order  in  which  presented.  First,  it  is  said 
that  the  petition  in*  the  former  suit  pleaded  was  insufficient 
to  support  the  decree,  in  that  said  petition  did  not  allege 
that  the  parties  defendant  were  claiming  adversely  to  the 
plaintiff  Selby  B.  Moran,  and  accordingly  that  no  cause 
of  action  was  stated.  Going  to  said  petition,  the  allegations 
are  that  plaintiff  Selby  B.  Moran  is  the  owner  in  fee  simple 
absolutely  and  in  possession  of  the  real  estate  in  controversy, 
describing  it ;  "  that  the  defendants  claim  to  have  some 
interest  in  or  to  said  described  premises,  but  the  plaintiff 
avers  that  their  claim  is  without  foundation  and  without 
right  and  absolutely  unfounded  and  without  merit."  And 
the  prayer  is  that  "  title  in  and  to  said  premises  be  quieted 
and  confirmed  in  plaintiff,  and  the  pretended  interest  and 
claims  of  defendants  be  forever  barred  and  cut  off."  In 
support  of  their  contention  counsel  rely  primarily  on  the 
provision  of  Code,  section  4224,  being  part  of  the  chapter 
devoted  to  actions  to  quiet  title.  It  is  there  said  that  the 
petition  in  such  an  action  must  describe  the  property  and 
set  forth  the  nature  and  extent  of  plaintiff's  estate  therein, 
"  and  that  he  is  credibly  informed  and  believes  the  defend- 
ant makes  some  claims  adverse  to  the  petitioner,  and  praying 
for  the  establishment  of  the  plaintiff's  estate,"  etc  As  we 
understand,  it  is  not  the  thought  of  this  statute  that  in 
pleading  the  wording  thereof  must  be  followed.  If  the 
substance  of  the  matters  made  essential  to  a  good  pleading 
are  stated,  it  will  be  sufficient  Paton  v.  Lancaster,  38  Iowa, 
494;  Ruppin  v,  McLachlan,  122  Iowa,  343.  In  the  peti- 
tion before  us  plaintiff  alleges  his  title  to  be  absolute  and 
unqualified.  He  says  that  defendants  are  making  claim 
of  an  interest  in  the  property,  and  that  such  claim  is  without 
right  or  merit.  Here  was  enough.  If  defendants  were 
asserting  an  interest  in  the  property  to  which  plaintiff  had 
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perfect  title,  of  necessity  their  claim  was  in  opposition 
to  his  title.  It  was  antagonistic,  adverse.  And  this  is  true 
because  in  the'  very  nature  of  things  their  claim  could  not 
be  established  without  in  a  corresponding  degree  tearing 
down  the  asserted  title  of  plaintiff. 

It  is  next  insisted  that  the  original  notice  —  served  on 
part  of  the  defendants  personally,  and  on  the  others  by 
publication  —  was  defective,   in  that  "  it  did  not  state  in 

3.  Original  general  tcrms  the  cause  of  action,  or  show 
suflsciency.        that  the  defendants  made  an  adverse  claim." 

The  notice  served  is  set  out  in  the  record,  and  the  statement 
of  plaintiff's  claim  as  therein  made  is  that  as  owner  of 
the  real  estate  in  question  —  describing  it  —  he  prays  that 
title  thereto  be  quieted  in  him  and  for  general  equitable 
relief;  and  reference  is  made  to  the  petition  on  file.  The 
general  statute  (Code,  section  3514)  provides  that  the  orig^ 
inal  notice  shall  state  in  general  terms  the  cause  of  action, 
while  the  special  statute  (Code,  section  4224)  provides  that 
the  notice  shall  accurately  describe  the  property,  and,  in 
general  terms,  the  nature  and  extent  of  the  plaintiff's  claim. 
Surely  we  need  not  enter  upon  an  extended  argument  to 
make  it  clear  that  the  notice  in  question  was  in  substantial 
compliance  with  the  statute. 

The  third  and  last  matter,  and  the  one  principally 
relied  upon,  is  that  the  decree  in  favor  of  Selby  B.  Moran 
was  procured  by  fraud,  and  for  that  reason  should  be  treated 

4.  Judgments:        as    void    and    canceled.     Under    our    statute 
for^fraud.  (Codc,  .section_  4091)  .  a  judgment  or  decree 

may  be  vacated,  among  other  causes  specified,  for  fraud 
practiced  in  obtaining  the  same.  In  seeking  to  have  the 
decree  set  aside,  plaintiffs  do  not  count  upon  the  statute. 
They  seek  to  justify  their  failure  to  attack  the  decree  within 
the  time  limited  by  the  statute  by  pleading  that  the  fraud 
relied  upon  was  not  discovered  in  time,  and  their  appeal 
is  to  the  general  equitable  powers  of  the  court.  But  we 
have  repeatedly  held  that  the  jurisdiction  of   a  court  of 
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equity  in  such  cases  is  limited  to  the  granting  of  relief 
on  the  grounds  enumerated  in  the  section  of  the  Code  to 
which  we  have  made  reference  Lumpkin  v.  Snook,  63  Iowa, 
515 ;  McConkey  v.  Lamb,  71  Iowa,  636 ;  Larson  v.  Williams, 
100  Iowa,  110;  and  where  relied  upon  as  the  sole  ground 
for  setting  aside  a  judgment  or  decree,  "  the  fraud  .  .  . 
must  be  something  extrinsic  and  collateral  to  the  question 
examined  and  determined  in  the  action/'  Accordingly  false 
swearing  or  perjury  is  not,  within  the  meaning  of  the 
statute,  such  a  fraud  as  to  justify  the  setting  aside  of  a 
judgment  obtained  thereby.  Graves  v.  Graves,  132  Iowa, 
199;  Mahoney  v.  Insurance  Co.,  133  Iowa,  570,  See  also 
Wood  V.  Wood,  136  Iowa,  128.  The  subjectrmatter  is  so 
fully  gone  over  in  the  cases  cited,  and  the  conclusion 
reached  so  definitely  pronounced,  that  we  shall  not  pro- 
long this  opinion  by  any  further  discussion  of  the  subject. 
The  matter,  of  fraud  relied  upon  in  the  case  now  being  con- 
sidered consisted  solely  in  falsely  representing  to  the  court, 
through  the  medium  of  the  sworn  petition  filed,  that  the 
plaintiff  Selby  B.  Moran  was  the  rightful  owner  of  the 
fee  title  to  the  lands  which  were  the  subject  of  the  action. 
The  case  is  therefore  clearly  without  the  rule  of  the  statute. 
The  conclusions  expressed  foregoing  are  sufficient  to 
dispose  of  the  appeal,  and  we  need  not  concern  ourselves  with 
any  other  questions  presented  in  argument.  The  decree 
appealed  from  is  affirmed. 


Eedmoio)  Bbotheks,  Appellees  v.  August  Heneb, 
Appellant 

Brokers:  double  agency:  evidence.  In  an  action  for  a  brokers' 
commission  defended  upon  the  ground  of  double  agency,  the 
evidence  is  held  to  warrant  a  finding  that  defendant  knew, 
prior  to  the  exchange  of  properties  agreed  upon,  that  the  other 
party  was  to  pay  plaintiff  a  commission. 
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Appeal    from    Plymouth    District    Court. —  Hon.    F.    R. 
Gaynob,  Judge. 

Wednesday,  February  12,  1908. 

Action  to  recover  a  commission  for  eflfecting  the  trade 
or  exchange  of  a  hotel  and  livery  bam  belonging  to  defend- 
ant. Trial  to  a  jury,  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. — Affirmed. 

Zinh  &  Boseberry,  for  appellant 
Boland  &  Bradley,  for  appellees. 

Deemer,  J. —  Plaintiffs  claim  that  defendant  listed  his 
hotel,  livery  bam,  and  personal  property  connected  with 
the  hotel  with  them  for  either  sale  or  exchange,  and  that 
in  event  they  sold  or  found  an  exchange  of  the  same  for 
a  farm  they  were  to  receive  as  commission  the  sum  of  $150. 
Defendant  admits  that  he  listed  the  property  for  sale,  but 
says  that  he  was  not  to  pay  a  commission  for  an  exchange 
thereof.  Plaintiffs  did  find  one  who  was  willing  to  exchange 
a  farm  for  defendant's  property  and  with  whom  an  exchange 
was  in  fact  made.  But  defendant  contends  that  he  should 
not  pay  a  commission  for  the  further  reason  that  plaintiffs, 
without  his  knowledge  or  consent,  were  paid  a  conMnission 
by  the  owner  of  the  farm.  There  is  a  conflict  in  the  tes- 
timony regarding  the  terms  of  the  commission  contract, 
but  the  jury  settled  that  issue  by  its  verdict  for  plaintiff. 

It  is  contended,  however,  that  the  uncontradicted  evi- 
dence shows  that  plaintiffs  received  a  commission  from 
the  owner  of  the  farm,  without  defendant's  knowledge  and 
consent,  and  that  having  attempted  to  serve  two  masters 
they  connot  recover  from  him.  The  trial  court  gave  in- 
structions upon  this  issue  which  are  not  complained  of,  and 
left  it  to  the  jury  to  find  whether  or  not  plaintiffs  were 
employed  by  the  landowner  as  his  agent,  and  as  to  de- 
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fendant's  knowledge  of  such  employment,  if  any  such  existed, 
prior  to  or  at  the  time  of  the  exchange.  The  exact  point 
made  in  this  connection  is  that  the  testimony  shows  without 
conflict  that  Seamonds,  the  landowner,  did  employ  plaintiffs 
as  his  agents,  and  agreed  to  and  did  give  them  a  commission 
for  making  the  exchange,  and  that  defendant  had  no  knowl- 
edge of  that  fact  at  the  time  the  exchange  was  consummated. 
There  is  no  douht  that  before  the  exchange  was  consum- 
mated Seamonds,  the  landowner,  agreed  to  pay  plaintiffs 
$100  for  consummating  the  exchange,  and  the  only  other 
question -in  the  case  is,  did  defendant  have  knowledge  of 
that  fact  prior  to  or  at  the  time  the  exchange  was  finally 
agreed  upon  ?  The  testimony  upon  this  proposition  is  some- 
what meager,  but  we  think  there  was  enough  to  take  the 
case  to  the  jury.  Defendant  testified  that  he  did  not  think 
plaintiffs  were  working  for  nothing,  that  he  had  an  idea 
that  Seamonds  was  paying  them,  and  that  he  believed  when 
he  made  the  exchange  that  Seamonds  was  going  to  pay 
them.  Under  the  instructions  this  was  sufficient  to  justify 
a  verdict  for  plaintiffs  upon  this  issue,  the  burden  being 
placed  upon  defendant  to  show  the  agreement  with  Sea- 
monds and  want  of  knowledge  on  his  part  thereof. 

No  complaint  is  made  of  the  instructions,  and,  finding 
no  error,  the  judgment  must  be,  and  it  is,  affirmed. 


J.  E.  Shibk,  Appellee  v.  Township  Board  of  Eeview, 
Monmouth  Township,  Appellant.  J.  E.  Shirk,  Ap- 
pellee v.  City  of  Maquoketa,  and  Its  Board  of 
Review. 

Taxation   of   nonresident:    jurismction.    Nonresidence    of   a   tax 
1    payer  will  not  deprive  the  court  of  jurisdiction  on  appeal  from 
the  action  of  a  local  board  of  review  in  refusing  to  set  his 
assessment  aside. 
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Exemption  from  taxation:    assessment  elsewhere.    One  seeking 

2  to  establish  his  claim  of  exemption  from  taxation  on  the 
ground  of  nonresidence  is  not  required  to  show  that  his 
property  was  assessed  elsewhere. 

Change  of  domicile.    Where  both  the  fact  and  intent  to  gain  a 

3  domicile  in  another  jurisdiction  concur,  the  change  is  effected. 

New  triaL    Where  there  is  not  a  sufficient  showing  of  diligence 

4  in  the  discovery  of  new  evidence  another  trial  will  not  be 
granted  on  that  ground. 

Appeal  from  Jackson  District  Court, —  Hon.  A.  J.  House, 

Judge. 

Wednesday,  Februaby  12,  1908. 

Appeal  from  the  action  of  the  district  court  in  setting 
aside  an  assessment  on  moneys  and  credits  against  plaintiff 
for  the  year  1906. —  Affirmed. 

W.  H.  Palmer,  for  appellant, 

F.  D.  Kelsey,  for  appellee. 

Deemeb,  J. —  In  October,  1905,  plaintiff  went  to  Okla- 
homa with  intent,  as  he  claims,  to  make  that  then  territory 
his  residence,  and  returned  according  to  his  contention  for 
a  temporary  purpose  in  February,  1906.  During  his  ab- 
sence he  was  assessed  on  money  and  credits  in  the  township 
of  Monmouth  in  Jackson  county,  and  also  in  the  city  of 
Maquoketa  in  said  county.  Plaintiff  appeared  before  the 
township  board  of  review  and  also  before  the  city  board 
and  objected  to  said  assessments,  claiming  that  he  was 
assessed  on  the  same  property  in  Oklahoma,  and  that  his 
residence  on  the  1st  day  of  January,  1906,  was  in  that 
territory.  Each  board  overruled  his  objections,  and  he  then 
appealed  to  the  district  court  and  when  the  cases  were  reached 
in  that  court  they  were  consolidated  and  tried  together. 
In  the  district  court  plaintiff  filed  what  he  called  a  petition, 
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in  which  he  averred,  his  nonresidence  at  the  time  for  which 
the  assessment  was  made,  and  asked  that  the  assessments 
be  stricken.  Defendant  township  board  of  review  filed  an 
answer,  in  which,  among  other  things,  it  admitted  that 
plaintiff  appeared  and  objected  to  the  assessment  upon  the 
ground  of  nonresidence,  and  because  the  property  had  been 
taxed  in  another  jurisdiction,  but  it  pleaded  that  pursuant 
thereto  time  was  given  plaintiflF  to  make  his  showing  which 
he  failed  and  neglected  to  do,  and  that  for  this  reason  the 
district  court  had  no  jurisdiction  of  the  appeal  To  this 
part  of  the  answer  plaintiff  demurred  because  it  appeared 
that  the  board  of  review  had  no  jurisdiction  over  his  property. 
Testimony  was  then  taken  upon  the  issue  as  to  plaintiff's 
residence,  and  at  the  conclusion  thereof  the  case  was  sub- 
mitted, resulting  in  an  order  sustaining  the  demurrer  and 
finding  that  the  assessment  made  for  the  township  was 
illegal  and  void.  The  assessment  made  by  the  board  of 
review  of  the  city  of  Maquoketa  was  also  canceled  and  set 
aside.     The  township  board  alone  appeals. 

The  first  point  made  by  appellant  is  that  if  the  plaintiff 
was  a  nonresident,  as  he  claimed,  neither  the  board  of  review 
nor  the  district  court  had  any  jurisdiction  of  the  case;  and 

1.  Taxatiom  o*      he  contends  that  the  appeal  should  have  been 

NONSSSIDBNT:  t.i.i-i..  -XT  t 

jurisdiction.  dismisscd  lu  the  district  court  No  such  re- 
lief was  asked  in  that  court,  and,  had  it  been,  the  proposition 
would  have  been  without  merit  Jurisdictional  questions 
may  be  raised  upon  appeal  as  well  as  by  other  proceedings. 
Code,  section  1373 ;  Farmers'  Loan  Co.  v.  Fonda,  114  Iowa, 
732;  Dickey  v.  Polk  County,  58  Iowa,  290;  Berkey  v. 
Thompson,  126  Iowa,  397. 

Next  it  is  contended  that  plaintiff  did  not  raise  the 
question  of  nonresidence  or  want  of  jurisdiction  before  the 

2.  Exemption        board ;  and  that,  if  he  did,  he  did  not  meet 
Mi^s^V'^**    the  board  at  a  time  fixed  for  the  hearing  to 
elsewhere         show  that  his  property  was  assessed  in  an- 
other State.     The  record  shows  that  he  did  raise  the  ques- 
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tion  of  non-residence  before  the  board,  and  he  was  not 
required  in  order  to  establish  this  claim  to  show  that  his 
property  was  elsewhere  assessed.  IngersoU  v.  City,  46  Iowa, 
554;  Burns  v.  McNally,  90  Iowa,  432. 

The  next  and  final  contention  is  that  the  trial  court 
was  in  error  in  its  finding  as  to  plaintiff's  residence.  Claim 
is  made  that  he  was  a  resident  of  this  state  and  of  the 
s.  CHANCBof  county  and  township  named  on  January  1, 
DOMiciLB.  \9QQ,     Much  testimony  was  taken  pro  and 

con  upon  this  proposition.  We  have  gone  over  the  record 
with  care,  and  see  no  reason  for  interfering  with  the  finding 
of  the  trial  court  on  this  issue.  Fact  and  intent  must  concur 
in  order  that  one  may  gain  a  residence  or  domicile  in 
another  jurisdiction  from  that  in  which  we  find  his  original 
domicile.     But  both  are  shown  here. 

Defendants'  motion  for  a  new  trial  on  the  ground  of 

newly  discovered  evidence  was  properly  overruled,  because 

there  is  not  sufficient  showing  of  facts  con- 

4.  Nbw  tkzal.  .       •  .  •  • 

stituting  diligence  to  obtain  it  before  the  trial. 
No  error  appears,   and  the  judgment  of  the  district 
court  must  be,  and  it  is,  affirmed. 


B.  Nauman,  Appellee  v.  Adam  Nauman,  Appellant,  and 
A.  H.  Habtrick^  Garnishee. 

Justice  of  the  peace:  jurisdiction:  amount  involved.  A  justice 
of  the  peace  has  no  jurisdiction  to  enter  judgment  on  default 
upon  two  notes  united  in  one  suit,  where  the  aggregate  demand 
exceeds  one  hundred  dollars,  even  though  each  note  contains 
a  consent  to  jurisdiction  of  a  larger  sum;  and  such  a  jurisdic- 
tional defect  cannot  be  cured  by  a  dismissal  of  part  of  the 
claim  prior  to  judgment. 

Appeal  from  Van  Buren  District  Court. —  Hok.  Dan  M. 
Andekson,  Judge. 
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Wednesday,  February  12,  1908. 

The  opinion  states  the  case. —  Reversed. 

W.  D.  McCormick  and  Robert  &  H.  B.  Sloan,  for  appel- 
lant. 

W.  B.  Newhold,  for  appellee. 

Weaver,  J. —  The  plaintiff  brought  suit  against  de- 
fendant before  a  justice  of  the  peace,  stating  his  cause  of 
action  upon  two  promissory  notes,  on  which  he  demanded 
judgment  in  the  sum  of  $160.  On  the  return  day  the 
defendant  made  no  appearance  to  the  action,  but  plaintiff 
appeared,  and,  after  dismissing  his  claim  as  to  one  of  the 
notes  in  suit,  took  judgment  by  default  upon  the  remaining 
note  for  $60  and  costs.  Four  years  later  the  plaintiff  caused 
an  execution  to  be  issued  upon  the  judgment,  under  which 
writ  the  oflScer  served  notice'  of  garnishment  upon  one  Har- 
trick  as  a  supposed  debtor  of  the  defendant  The  garnishee 
answered,  admitting  an  indebtedness  to  the  defendant  of 
$99.72.  The  defendant,  appeared  to  the  garnishment  pro- 
ceedings, and  objected  thereto,  on  the  groimd  that  the  judg^ 
ment  on  which  the  proceedings  were  based  was  void  for 
want  of  jurisdiction  of  the  justice  over  the  subject-matter 
of  the  action.  The  objection  was  overruled,  and  the  gar- 
nishee ordered  to  pay  the  money  into  court  to  be  applied 
in  discharge  of  the  judgment  against  the  defendant.  In 
due  time  the  defendant  sued  out  a  writ  of  error  from  the 
district  court  for  a  review  of  the  ruling  complained  of. 
The  justice  of  the  peace  having  made  return  to  the  writ 
showing  the  facts  hereinbefore  stated,  the  district  court 
sustained  the  ruling  of  the  justice,  and  affirmed  the  judg- 
ment subjecting  the  debt  due  from  the  garnishee  to  the 
payment  of  plaintiff's  claim.     The  defendant  appeals. 

The  single  question   involved   is  whether   the  record 
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sufficiently  reveals  the  jurisdiction  of  the  justice  to  entertain 
the  action  begun  before  him,  and  to  render  a  valid  judgment 
against  defendant  by  default  for  want  of  appearance  and 
defense.  The  justice's  return  and  transcript,  though  some- 
what informal,  indicates  that  plaintiff  instituted  the  action 
by  filing  a  written  petition  declaring  upon  two  promissory 
notes,  one  for  the  sum  of  $100  and  the  other  for  a  smaller 
sum,  on  which  he  asked  to  recover  the  aggregate  amount  of 
$160,  and  that  original  notice  of  such  demand  was  issued 
and  served  on  the  defendant  The  amount  of  the  recovery 
thus  demanded  being  clearly  in  excess  of  the  ordinary  juris- 
diction of  the  court  issuing  it,  the  defendant  was  under  no 
obligations  to  appear  thereto,  and  a  judgment  entered  in  an 
action  thus  instituted  was  necessarily  void.  Hynds  v.  Fay, 
70  Iowa,  433;  Gillett  v.  Richards,  46  Iowa,  652;  Carpenter 
V.  Scott,  86  Iowa,  563;  Evans  v.  Murphy,  133  Iowa,  550. 
It  is  true  that  by  Code,  section  4477,  the  justice  may  on 
the  written  consent  of  the  parties  take  jurisdiction  in  cases 
where  the  amount  in  controversy  does  not  exceed  $300,  and 
it  is  possible,  though  we  do  not  now  so  decide,  that,  if  the 
record  disclosed  an  appearance  to  the  action  by  the  defend- 
ant and  no  objection  raised  by  him  to  the  jurisdiction  of 
the  court,  we  would  presume  that  proper  consent  was  given. 
Chesmore  v.  Barker,  101  Iowa,  577 ;  Hopkins  v.  Reid, 
106  Iowa,  78. 

It  is  to  "he  noted,  however,  that  the  two  cases  here  cited, 
and  upon  which  the  appellee  seems  to  rely,  were  decided 
under  section  3508  of  the  Code  of  1873,  in  which  the 
jurisdiction  of  a  justice  of  the  peace  of  matters  in  excess 
of  $100  was  based  upon  "  the  consent  of  the  parties " 
generally  without  any  requirement  that  it  should  be  in 
writing;  while  the  present  statute  (Code,  section  4477) 
expressly  requires  written  consent.  Moreover,  even  if  we 
might  presume  that  the  notes  sued  upon  contained  such 
written  consent,  they  could  not  be  united  in  one  action 
in  justice^s  court  where  the  combined  amount  to  be  recovered 
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exceeded  $100.  Hannaach  v.  Hoyt,  127  Iowa,  232;  Car- 
penter V.  Scott,  86  Iowa,  563.  Such  being  the  case,  the 
jurisdictional  defect  could  not  be  cured  or  avoided  by  the 
expedient  of  dismissing  a  part  of  the  plaintiffs  claim. 
Gillett  V.  Richards,  46  Iowa,  652. 

Other  authorities  cited  by  appellee  are  not  in  point  upon 
the  decisive  question  presented  by  this  appeal. 

It  follows  that  the  judgment  of  the  district  court  must 
be  reversed. 


J.  S.  Moon,  Appellee  v.  G.  W,  Habtsuck,  and  T.  J.  Baibd, 

Appellants. 

Former  adjudication:    how  taken  advantage  of.     Fomer  adjudi- 

1  cation  or  other  matter  in  bar  or  abatement  of  a  subsequent  ac- 
tion can  only  be  taken  advantage  of  by  a  plea;  it  cannot  be 
tried  upon  affidavits  or  an  ex  parte  showing. 

Certiorari:    when   not  available.    Certiorari  will  not  lie  where 

2  there  is  an  adequate  remedy  by  appeal. 

Same:    election  of  remedies.    The  doctrine  of  election  of  remedies 

3  applies  where  a  party  has  two  or  more  inconsistent  remedies 
for  the  same  wrong,  and  not  where  he  has  but  one  available 
remedy  and  mistakenly  pursues  another  which  is  not  available; 
so  that  the  prosecution  of  certiorari  proceedings  to  test  the 
validity  of  the  canvas  of  a  statement  of  consent  to  the  sale  of 
liquor  will  not  preclude  an  appeal  from  the  action  of  the  board. 

Appeal  from  Monroe  District  Court. —  Hon.  F.  W.  Eichex- 
BEBOES^  Judge. 

Wednesday^  February  12,  1908. 

A  STATEMENT  of  general  consent  for  the  sale  of  intoxi- 
cating liquors  in  Monroe  county,  Iowa,  having  been  presented 
by  the  defendants  to  the  board  of  supervisors,  and  having 
been  by  that  body  canvassed  and  adjudged  sufficient,  the 
plaintiff,  J.  S.  Moon,  a  citizen  of  the  county,  appealed  from 
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said  finding  to  the  district  court.  Afterwards,  and  pending 
this  appeal,  two  other  citizens  of  the  county,  H.  W.  Watson 
and  R.  P.  Downing,  sued  out  a  writ  of  certiorari  to  have 
said  action  of  the  board  of  supervisors  adjudged  illegal  and 
void  on  various  grounds  set  forth  in  the  petition  for  the 
writ.  Thereafter,  the  writ  having  been  issued  and  return 
made  thereto,  the  district  court  found  for  the  defendants, 
and  dismissed  the  proceedings.  After  the  certiorari  case 
had  been  thus  disposed  of,  the  defendants  filed  a  motion 
to  dismiss  the  appeal  which  had  been  taken  by  Moon,  assign- 
ing as  a  ground  therefor  the  alleged  fact  that  Moon  was  a 
member  of  the  same  voluntary  association  with  the  plaintiff 
in  the  certiorari  proceeding,  and  that  in  taking  said  appeal 
and  suing  out  said  writ  of  certiorari  all  of  said  parties  were 
acting  as  the  agents  of  said  association,  and  that  having 
elected  lo  pursue  the  remedy  by  certiorari  to  an  unsuccessful 
termination  neither  they  nor  any  others  constituting  said 
association  could  further  maintain  the  appeal.  This  motion 
was  supported  by  the  affidavit  of  one  of  the  defendants  to 
the  effect  that  he  "  is  informed  and  believes  "  that  Moon, 
Watson  and  Downing  are  all  members  of  the  Monroe  County 
Law  Enforcement  Association,  and  that  in  taking  the  appeal 
and  in  suing  out  the  writ  of  certiorari  said  persons  acted  for 
and  represented  the  association.  The  motion  to  dismiss  was 
overruled,  and  the  defendants  appeal — Affirmed. 

Jaques  &  Jaques  and  F.  D.  Everettj  for  appellants. 

Baker  &  Baker  and  MitcheU,  Tomlinson  &  Price,  for 
appellees. 

Wbaveb,  J. —  The  ruling  of  the  district  court  was 
clearly  right.  First.  In  the  first  place,  if  there  was  another 
case  pending  involving  the  same  issue,  or  if  any  valid  judg- 
ment had  been  entered  in  another  proceeding  which  was 
available  to  the  defendant  as  a  former  adjudication,  or  if 
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the  plaintiff  had  by  some  act  or  allegation,  estopped  or 
barred  himself  from  prosecuting  his  appeal,  such  matter 
could  be  taken  advantage  of  only  by  a  plea  in  bar  or  in 
abatement,  as  the  case  might  be.  It  ought  not  to  require  a 
citation  of  authorities  in  support  of  the  proposition  that 
such  an  issue  is  not  to  be  tried  upon  affidavits  or  by  an 
ex  parte  showing  of  the  defendant's  information  or  belief. 

Second.  Even  if  it  be  taken  for  granted  that  the 
plaintiff  herein  and  the  plaintiffs  in  the  certiorari  proceed- 
ing were  members  of  the  same  association,  and  were  in  each 
instance  seeking  to  test  the  validity  and  sufficiency  of  the 
alleged  statement  of  general  consent,  there  is  no  principle 
of  law  or  rule  of  practice  in  this  state  by  which  the  right  to 
prosecute  the  appeal  is  forfeited  or  lost  by  the  prosecution 
of  the  certiorari  proceeding.  The  doctrine  of  election  be- 
tween inconsistent  remedies  has  not  the  slightest  application 
under  such  circumstances.  It  may  be  true,  indeed  it  is 
true,  that  certiorari  will  not  lie  under  our  practice  if  the 
party  has  an  adequate  remedy  by  appeal;  and  in  that  very 
fact  is  found  an  all-sufficient  reason  why  no  right  of  election 
could  exist  A  party  is  never  put  to  an  ^^  election  "  except 
where  two  or  more  inconsistent  remedies  for  the  same  wrong 
are  open  to  him,  and  he  may  rightfully  pursue  either.  If 
there  be  but  one  available  remedy^  and  he  mistakenly  pursues 
another  which  is  not  available,  it  does  not  operate  as  an 
election.  Zimmerman  v.  Robinson,  128  Iowa,  72 ;  Bedhead 
V.  Cattle  Co.,  126  Iowa,  410. 

It  may  well  be  that  the  district  court  dismissed  the 
certiorari  proceeding  for  the  simple  reason  that  in  its  judg- 
ment the  plaintiffs  had  a  full  and  adequate  remedy  by  appeal 
from  the  finding  of  the  board  of  supervisors;  and  it  would 
be  a  ludicrously  strange  doctrine  to  announce  that,  when  a 
party  has  been  denied  remedy  by  certiorari  because  he  has 
a  right  of  appeal,  he  will  then  be  denied  his  right  of  appeal 
because  he  vainly  sought  relief  by  certiorari.  It  is  unnec- 
essary to  prolong  this  discussion.     The  authorities  cited  by 
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appellant  have  no  relevancy  to  the  questions  raised  by  the 
appeal,  and  we  shall  not  stop  to  review  them. 

There  was  no  error  in  overruling  the  motion  to  dismiss, 
and  the  judgment  of  the  district  court  is  affirmed. 


Hamilton  Scott,  E.  W.  Scott  and  Jane  A.  Coulter  v. 
Nancy  R.  Scott,  Appellant 

Life  estates:  preservation  of  residue:  security  by  life  tenant. 
Where  the  life  use  and  enjoyment  of  specific  articles  of  per- 
sonal property  is  bequeathed,  with  the  remainder  over,  the  life 
tenant  is  not  required  to  give  security  for  the  benefit  of  the 
remaindermen,  in  the  absence  of  any  intimation  on  the  subject 
in  the  will:  but  where  the  residue  consists  of  money  or  se- 
curities, of  which  the  life  tenant  is  onty  entitled  to  the  income, 
the  courts  may  require  security  against  its  loss  or  waste,  upon 
a  showing  which  does  not  exhibit  that  ordinary  care  and  pru- 
dence of  the  life  tenant  essential  to  the  preservation  of  the 
property.  Evidence  held  to  justify  the  requirement  that  sectfr- 
ity  be  furnished. 

Appeal  from  Iowa  District  Court. —  Hon.  R.  P.  Howell, 

Judge. 

Wednesday,  February  12,  1908. 

Application  of  the  legatees  entitled  to  certain  moneys, 
mortgages,  and  stocks  after  the  death  of  the  life  tenant  for 
an  order  requiring  said  life  tenant  to  give  security  that  the 
corpus  of  the  legacy  be  forthcoming  at  her  death.  The 
relief  was  granted  as  prayed,  and  defendant  appeals. 
—  Affirmed. 

Tom  n.  Milner,  for  appellant. 
Ponham  &  Havner,  for  appellees. 

Ladd,  C.  J. —  The  will  of  James  Scott  was  construed  in 
Bcott  V.  Scott,  132  Iowa,  37,  to  bequeath  $3,000  to  his  widow. 
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Nanc^  R.  Scott,  and  the  use  of  the  residue  of  the  estate 
during  life,  "with  remainder  over  to  his  heirs,  who  are  the 
appellees  in  this  case.  The  estate  consisted  of  personal  prop- 
erty save  a  one-fourth  interest  in  a  hotel  at  Andes,  N.  Y., 
consisting  of  money  and  mortgages  amounting  to  $18,600. 
After  deducting  the  legacy  to  her  there  remained  $15,600 
worth  of  property  of  which  she  is  entitled  to  the  use  and  to 
the  principal  of  which  the  appellees  are  entitled  at  her  death. 
She  was  appointed  executrix  without  bond,  as  recommended 
in  the  will,  and  has  filed  her  final  report  asking  her  dis- 
charge as  such  and  that  she  retain,  the  $3,000  absolutely  and 
the  residue  subject  to  the  title  in  the  remaindermen.  As  a 
condition  to  so  doing  they  demanded  that  security  be  exacted, 
and  the  district  court  required  the  execution  of  a  bond  in  the 
sum  of  $25,000,  with  sureties,  to  be  approved  by  the  clerk  of 
court,  conditioned  that  upon  her  death  all  property  coming 
into  her  hands  as  life  tenant  will  be  promptly  turned  over  to 
those  entitled  thereto. 

The  early  practice  in  England  was  to  require  security 
from  the  life  tenant  for  the  protection  of  the  remainderman 
before  allowing  the  former  the  possession  of  personal  prop- 
erty of  any  character  to  the  use  of  which  he  had  become  en- 
titled by  bequest,  but  a  distinction  later  was  drawn  betwe^i 
specific  bequests  of  property  and  those  of  the  residue  of  an 
estate;  and  the  rule  may  be  regarded  as  firmly  established 
that,  where  specific  articles  are  left  to  legatees  for  life,  with 
remainder  over,  all  required,  in  the  absence  of  a  showing  of 
danger  of  loss  or  waste,  is  that  an  inventory  thereof  be 
indorsed  by  the  life  tenant,  with  acknowledgment  that  these 
are  held  for  life  only,  with  title  in  the  remainderman.  See 
Foley  V.  Bvmell,  1  Brown's  Ch.  R  249,  Where  that  of 
which  the  use  for  life  is  bequeathed  is  money  or  its  equivalent, 
or  is  the  residue  of  an  estate  which  is  money  or  its  equivalent, 
or  is  such  property  as  must  be  converted  into  money,  a  dif- 
ferent rule  obtains.  Unless  it  is  to  be  inferred  from  the 
language  of  the  will  that  the  legatee  is  to  have  possession,  he 
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will  be  entitled  to  no  more  than  the  income  to  be  derived 
from  a  proper  investment  of  the  funds  by  the  executor  or  a 
trustee  to  be  appointed.  Hetfield  v.  Fowler,  60  HI.  45. 
The  "will  before  us,  however,  plainly  indicates  the  intention 
of  the  testator  that  his  widow  shall  have  custody  of  and 
manage  the  property  during  her  life.  The  third  clause  reads : 
"  The  rest,  remainder  and  residue  of  my  property  of  every 
kind  and  nature  I  will,  devise  and  bequeath  to  my  beloved 
wife,  Nancy  R.  Scott,  to  have,  hold,  use  and  enjoy  during 
the  term  of  her  natural  life,  except  that  I  will,  devise  and  be- 
queath her  the  sum  of  $3,000  absolutely,  and  the  balance  to 
her  exclusive  use,  benefit,  behoof  and  enjoyment  during  the 
term  of  her  natural  life  as  aforesaid.^*  The  words  "  have  " 
and  "  hold  ^'  as  here  employed  manifest  an  intention  that  she 
receive  the  property  into  her  custody  and  retain  the  same 
during  the  period  named.  Gee  v.  Hashrouck,  128  Mich.  509 
(87  N.  W.  621) ;  Rountree  v.  Dixon,  105  K  C.  350  (11  S. 
E.  159) ;  Stansbury  v.  Huhner,  73  Md.  228  (20  Atl.  904, 
11  L.  R.  A.  204,  25  Am.  St.  Eep.  584).  But  there  is  no 
intimation  in  the  instrument  that  she  may  encroach  at  her 
discretion  on  the  principal,  in  which  event  no  security  should 
be  exacted.  Pierce  v.  Stidworthy,  81  Me.  50  (16  Atl.  333)  ; 
In  re  Will  of  Ira  Byerson,  26  N.  J.  Eq.  43 ;  In  re  Oarrity, 
108  Cal.  463,  471,  (38  Pac  628,  41  Pac  485).  At  her  death 
the  bequest  is  of  "  the  rest,  residue,  and  remainder  of  my 
property  of  every  kind  and  nature  to  my  legal  heirs,  share 
and  share  alike."  The  expression  "rest,  residue  and  re- 
mainder "  is  that  portion  of  the  estate  not  given  to  testator's 
wife  absolutely  in  the  previous  clause.  Had  the  previous 
clause  given  her  the  use  only  of  the  entire  estate,  the  right  of 
diminishing  the  property  while  in  her  hands  might  be  im- 
plied. See  In  re  Garrity's  Estate,  supra.  Marhley's  Estate, 
132  Pa.  352  (19  Atl.  138) ;  Warren  v.  Webb,  68  Me.  133; 
Martin  v.  Martin,  69  Miss.  315  (13  South.  267).  But  it 
had  given  her  a  part  and  the  use  for  life  of  the  remainder,  so 

that  the  expression  has  direct  application  of  the  portion  un- 
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disposed  of,  i.  e.,  the  corpus  of  that  portion  of  the  estate  to 
which  she  is  given  the  life  use.  The  language  employed 
furnishes  no  intimation  of  any  exemption  or  requirement  of 
security  from  the  life  tenant.  That  she  was  exonerated 
from  executing  a  bond  as  executrix  is  not  alone  sufficient  to 
warrant  the  inference  that  he  also  intended  that  no  security 
should  be  exacted  upon  the  determination  of  her  duties  as 
such  and  when  she  assumed  the  management  of  the  property 
herself  and  as  trustee  for  the  remainderman.  There  being 
no  ambiguity  in  the  language  employed,  parol  proof  of  the 
declarations  of  the  deceased  as  to  his  purpose  was  rightly 
excluded. 

We  have,  then,  the  naked  question  whether,  in  the  ab- 
sence of  any  intimation  on  the  subject  in  the  will,  security 
should  be  exacted  from  the  life  tenant  for  the  protection  of 
the  remainderman  when  money  or  its  equivalent  is  bequeathed 
to  the  former,  with  remainder  over.  The  rules  on  the  sub- 
ject are  clearly  stated  in  Whitehouse  v.  Bttssell,  80  Me.  297 
(14  Atl.  197,  6  Am.  St.  Rep.  200)  :  "  A  gift  of  the  use  of 
personal  property  for  a  lifetime,  with  a  gift  over,  as  it  is  here, 
is  to  be  regarded  according  to  the  nature  of  the  property  and 
other  circumstances.  If  of  perishable  articles,  the  use  of 
which  consists  in  their  consumption,  it  amounts  from  neces- 
sity to  an  absolute  gift  of  the  property.  If  of  articles  which 
may  depreciate  by  using,  but  which  will  not  necessarily  be 
consumed  or  worn  out  in  that  way,  a  full  title  thereto  is  not 
given ;  but  the  life  legatee,  under  ordinary  circumstances  and 
risks,  is  allowed  to  retain  possession  of  the  articles  without 
giving  security  for  their  preservation.  Circumstances  may, 
however,  alter  the  case  as  to  such  property.  Where  the  use 
of  money  is  given,  the  gift  is  of  the  interest  only;  and,  as 
such  property  may  be  easily  lost  or  wasted,  the  general  rule  is 
that  the  legatee  must  give  some  reasonable  security  to  safely 
preserve  the  funds  of  the  remainderman,  or  the  money  may 
go  into  the  hands  of  a  trustee,  of  whom  a  bond  would  be 
required.^*     In  re  McDougall,  141  N.  Y.  21  (35  N.  E.  961) ; 
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18  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  790.  In  2  Warner's 
American  Law  of  Administration,  section  456,  the  author 
says :  "  Where  a  testator  bequeaths  a  residue  consisting  of 
money  or  property  whose  use  is  the  conversion  into  money, 
with  the  remainder  to  another,  it  is  the  duty  of  the  executor 
to  take  security  from  the  life  tenant  protecting  the  interest 
of  the  remainderman,  or  to  convert  the  fund  into  cash  and 
invest  it  for  the  benefit  of  all  who  are  entitled  under  the  will. 
So  where  the  executor  is  himself  the  devisee  for  life,  he  may 
be  compelled  after  completing  his  duties  as  executor  to  give 
security  for  the  benefit  of  the  remainderman,  although  re- 
lieved from  bond  as  executor." 

In  ipany  of  the  authorities,  however,  the  matter  of 
exacting  security  is  regarded  as  discretionary  with  the  court, 
for,  the  testator  having  directed  that  the  life  tenant  have 
possession  of  and  management  of  the  property  without  sug- 
gesting indemnity,  the  fair  inference  seems  to  be  that  none 
was  thought  necessary.  Thus  it  was  said  In  re  Camp,  126 
N.  Y.  377  (27  K  E.  799)  that  "  generally,  before  making  an 
order  for  such  security,  there  must  be  facts  alleged  and  proved 
tending  to  show  the  property  would  be  unsafe  and  insecure 
in  the  hands  of  the  tenant  for  life."  In  re  Garrity,  supra, 
the  court  observes  that :  "  The  rule  is  one  of  equity,  estab- 
lished by  courts  for  the  protection  of  the  remainderman,  in 
the  absence  of  any  direction  in  the  will;  but  the  rule  thus 
established  must  yield  to  the  terms  of  the  will,  and  if  it  ap- 
pears from  a  proper  construction  of  the  will  that  it  was  the 
intention  of  the  testator  that  the  property  should  be  placed  in 
possession  of  the  life  tenant  without  security,  such  intention 
will  be  carried  out.  It  is  to  be  assumed  that  the  testator 
intended  the  life  tenant  to  have  the  full  enjoyment  during  his 
lifetime  of  the  property  bequeathed  to  him,  and  that  this 
enjoyment  shall  not  be  impaired,  except  for  the  protection  of 
the  remainderman.  The  testator  has  the  right  to  make  the 
life  tenant  the  trustee  of  the  property  bequeathed,  without 
requiring  any  security  from  him ;  and  very  slight  indications 
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in  the  will  will  be  construed  as  showing  that  the  testator  in- 
tended the  life  tenant,  rather  than  the  executor,  to  be  the 
trustee,  subject,  of  course,  to  the  general  rules  applicable  to 
the  obligations  of  a  trustee  to  his  cestui  que  trust.  If  the 
testator  has  not  required  such  security  to  be  given  by  the  life 
tenant,  courts  are  not  authorized  to  require  it,  in  the  absence 
of  any  showing  of  danger  or  liability  of  waste ;  otherwise,  the 
will  of  the  testator  that  the  life  tenant  shall  enjoy  the  prop- 
erty will  be  frustrated."  See  Langworthy  v.  Chadwick,  13 
Conn.  42;  Hodge  v.  Hodge,  72  N.  C,  616;  Cheshire  v.  Ches- 
hire, 37  N.  C.  569;  Howard  v.  Howard's  Ex'rs,  16  K  J. 
Eq.  486.  We  are  inclined  to  regard  this  the  more  reasonable 
rule,  for  it  is  to  be  inferred  from  the  giving  the  life  tenant 
the  management  of  the  residue  of  the  estate  without  fixing 
conditions  or  requiring  security  that  the  testator  intended  to 
repose  confidence  in  his  fidelity. 

But  the  interest  of  the  remainderman  in  moneys  or 
securities  is  more  precarious  than  that  in  specific  articles  of 
personal  property,  because  ordinarily  more  readily  lost,  se- 
creted, abstracted,  or  converted,  and  the  courts  will  act  with 
greater  caution  in  guarding  the  respective  interests  of  the 
parties.  The  record  before  us  shows  that  the  life  tenant  is 
not  kindly  disposed  toward  the  remaindermen ;  that  she  has 
no  property  of  her  own  save  some  household  goods  and  the 
$3,000  left  her  under  the  will;  that  she  does  not  maintain 
a  home,  but  rooms  while  in  the  State ;  that  she  spends  a  large 
portion  of  her  time  in  the  State  of  New  York,  and  expects  to 
do  so  in  the  future ;  that  she  has  buried  her  husband  there, 
and  expects  to  be  buried  at  his  side ;  that  all  her  relatives  live 
there ;  that  she  had  considered  moving  there  but  was  not  de- 
cided. There  is  no  proof  of  loss  in  her  care  of  the  estate  as 
executrix,  nor  that  any  of  the  funds  in  her  hands  as  executrix 
has  been  unwisely  invested.  But  it  does  appear  that  loans 
have  been  made  without  personal  investigation  or  inquiry  as 
to  the  security,  and  that  at  least  $6,000  has  been  paid  by  her 
for  stock  in  the  German-American  Coffee  Company,  a  cor- 
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poration  "with  headquarters  in  Mexico,  without  any  adequate 
inquiry  as  to  its  value.  Possibly  these  investments  are  safe, 
and  there  is  nothing  in  the  record  to  show  that  they  are 
or  to  justify  a  contrary  conclusion,  but  the  manner  of  making 
them  does  not  exhibit  the  care  and  prudence  ordinarily  essen- 
tial for  the  preservation  and  conservation  of  property.  In- 
deed they  suggest  the  thought  that  the  funds  would  be  safer 
and  she  would  be  better  assured  of  a  continuing  income  were 
they  in  other  hands.  But  the  testator  plainly  indicated  that 
she  might  have  their  custody  and  management,  and  in  view 
of  this  the  district  court  rightly  ordered  that  they  be  deliv- 
ered to  her  upon  the  giving  of  ample  security  that  the  corpus 
of  the  legacy  be  turned  over  to  the  remaindermen  upon  her 
death.  While  she  testified  that  she  was  undecided  as  to 
whether  she  would  leave  the  state,  it  was  not  denied  but  that 
she  had  and  expected  to  pass  most  of  her  time  in  New  York. 
In  view  of  this,  her  feeling  toward  the  appellees  and  her 
manner  of  handling  the  funds  intrusted  to  her  care,  we  are 
not  inclined  to  disturb  the  order  of  the  trial  court — Af- 
firmed. 


C.  Shbnkbebo  Company,  Appellants,  v.  L.  I>.  Pobteb,  E. 

J.  Porter,  and  W.  S.  Warfield,  Administrator  of  the 

Estate  of  R.  M.  Warfield,  Deceased. 

if 

Alteration  of  instruments:    valtoity.    As  a   general   rule  neither 

1  the  alteration  of  a  written  contract  by  a  stranger  to  the  in- 
strument nor  by  an  agent  of  one  of  the  parties,  unless  ex- 
pressly or  impliedly  authorized  to  make  the  change,  affect  its 
validity;  and  in  the  instant  case  the  question  of  authority  was 
for  the  jury. 

Principal  and  surety:    discharge  of  surety.    Where  an  instrument 

2  guaranteed  the  collection  cff  accounts  within  a  re|sonable 
time,  and  in  a  suit  on  the  instrument  it  was  stipulated  that 
a  reasonable  time  had  elapsed  prior  to  the  trial,  a  surety  was 
not  prejudiced  by  an  extension  of  the  time  for  collection  with- 
out his  consent. 
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Appeal  from  Woodbury  District  Court. —  Hon.  William 
Hutchinson,  Judge. 

Fmday^  February  14,  1908. 

Suit  on  a  bond  guaranteeing  the  collection  of  certain 
accounts.  There  was  a  directed  verdict  for  the  surety  E.  J. 
Porter,  and  for  W.  S.  Warfield,  administrator,  and  from  a 
judgment  on  said  verdict  the  plaintiff  appeals. —  Reversed. 

Wright,  Call  &  Sargent,  for  appellant. 

ShuJl,  Famsworth  &  Sammis,  for  appellee  W.  S.  War- 
field. 

Sherwin,  J. —  In  November,  1902,  the  Northwestern 
Manufacturing  Company,  a  corporation,  sold  to  the  plaintiff 
certain  property,  including  book  accounts.  At  said  time  E. 
J.  and  L.  D.  Porter  were  the  owners  and  stockholders  of  the 
Northwestern  Manufacturing  Company,  and  L.  D.  Porter 
was  an  employe  of  plaintiff,  being  employed  to  collect  the 
accounts  sold  by  the  manufacturing  company  to  the  plaintiff. 
As  a  part  of  the  transaction  of  sale  and  as  a  part  of  the  con- 
sideration thereof,  the  defendant  E.  J.  Porter  and  E.  M. 
Warfield,  deceased,  became  sureties  on  a  bond  given  by  L.  D. 
Porter  to  the  plaintiff  which  guaranteed  the  collection  of  the 
book  accounts  sold  to  the  plaintiff,  which  guarantee  was  in 
the  following  language :  "  It  being  the  intention  of  this 
bond  to  guarantee  to  C.  Shenkberg  Company  that  the  full 
amount  of  the  various  book  accounts  thus  sold  by  the  North- 
western Manufacturing  Co.  to  C.  Shenkberg  Company  shall 
be  collected  by  L.  D.  Porter,  and  by  him  paid  and  turned 
over  to  said  C.  Shenkberg  Company,  and  that  upon  the  fail- 
ure of  the  said  L.  D.  Porter,  within  a  reasonable  time,  to 
collect  said  accounts  in  full,  and  pay  them  over  to  said  C. 
Shenkberg  Co.,  the  principal  and  surety  of  this  bond  shall 
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be  liable  for  deficiency."  In  August,  1904,  suit  was  begun 
on  the  bond  to  recover  the  amount  of  the  accounts  then  un- 
collected. The  defendants  E.  J.  Porter  and  R.  M.  Warfield, 
siureties  on  the  bond,  filed  an  answer  admitting  that  they 
signed  the  bond,  a  copy  of  which  was  set  out  in  the  petition, 
and  denying  generally  the  other  allegations  thereof.  They 
further  answered  that,  after  they  had  executed  the  bond,  it 
was  altered  by  the  insertion  of  the  words  "  which  is  March  1, 
1903,"  after  the  words  "reasonable  time,"  as  the  same 
appeared  in  the  bond,  so  that  it  read,  "  Failure  of  said  L.  D. 
Porter  within  reasonable  time  which  is  March  1,  1903,  to 
collect  said  accounts,"  etc.  On  the  trial  of  the  case  it  was 
stipulated  that  a  reasonable  time  for  the  collection  of  the 
accounts  had  expired  at  the  time  of  the  commencement  of  the 
suit  The  evidence  conclusively  showed  that,  after  the  de- 
livery of  the  bond  to  the  plaintiff,  it  was  changed  by  the 
insertion  of  the  words  which  have  been  heretofore  set  out, 
and  that  such  change  was  made  by  one  Kennedy,  who  had  at 
that  time  been  in  the  employ  of  the  plaintiff  as  a  credit  man 
for  several  years.  It  was  also  made  to  appear  without  con- 
troversy that  the  change  was  made  known  to  the  defendant 
E.  J.  Porter  soon  after  it  was  made.  Kennedy  was  not  an 
officer  of  the  plaintiff,  nor  did  he  have  any  direct  authority 
to  change  the  bond.  After  it  was  executed,  it  was  left  in  the 
plaintiff's  office  where  Kennedy  worked,  and  it  remained 
there  until  some  time  prior  to  the  bringing  of  this  action.  It 
was  conclusively  shown  that  no  officer  of  the  plaintiff  corpora- 
tion or  company  had  any  knowledge  of  the  change  in  the  bond 
xmtil  long  after  it  had  been  made,  and  that  immediately  upon 
discovering  that  the  words  had  been  added  thereto  they  were 
stricken  therefrom  by  direction  of  the  officers  and  managers 
of  the  company,  and  this  was  before  this  suit  was  brought. 

The  trial  court  was  clearly  in  error  in  directing  a  ver- 
dict for  the  sureties.  The  evidence  tended  very  strongly  to 
show,  if  it  did  not  indeed  conclusively  show,  that  Kennedy 
had  no  authority  as  a  servant  of  the  company  to  do  the  act 
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or  to  bind  them  in  any  way  by  doing  it.     If  that  was  found 
to  be  true,  the  rule  that  an  alteration  of  a 
iN™uMENTs'    written  instrument  by  a  stranger  thereto  does 
^'  not  invalidate  it  would  be  controlling,  and  the 

plaintiff  would  be  entitled  to  recover  on  the  bond  in  its 
original  form.  It  is  the  general  rule  that  no  alteration  or 
spoliation  of  a  written  instrument  made  by  a  stranger  thereto 
will  affect  the  validity  thereof.  Maihias  v.  Leathers,  99 
Iowa,  18;  1  Am.  &  Eng.  Enc.  of  Law,  55.  And  it  is  also 
the  rule  that  no  alteration  made  by  an  agent  of  one  of  the 
parties  will  avoid  the  contract,  unless  it  be  shown  that  such 
agent  had  express  or  implied  authority  to  make  the  altera- 
tion. The  question  then  was  for  the  jury,  and  it  was  error 
to  direct  a  verdict  against  the  plaintiff. 

The  appellee  Warfield  contends  that  the  time  for  the 
collection  of  the  accounts  was  extended  without  his  consent  or 
knowledge,  and  therefore  that  he  is  discharged.     It  is  claimed 
2.  Principal  AND    ^^^  ^^^  *™^  ^^^  Collection  was  extended  from 
ch^^of*'*'      March  1st,  to  May  1st.     This  contention  is  of 
®"'^*'^'  course  based  on  the  theory  that  March  1st  was 

the  date  fixed  by  the  parties  for  the  collection  of  the  accounts. 
It  is  manifest,  however,  that  a  release  of  the  surety  cannot 
be  based  on  the  facts  alleged.  In  the  first  place,  the  time 
fiLxed  in  the  bond  for  the  collection  of  these  accounts  was 
indefinite.  A  reasonable  time  was  provided  instead  of  a 
specific  date,  and  in  view  of  the  stipulation  that  a  reasonable 
time  had  elapsed  when  the  trial  of  the  case  was  had  these 
sureties  are  not  in  a  situation  to  claim  prejudice  by  the 
lapse  of  time. 

The  judgfhent  must  be,  and  it  is,  reversed. 
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Mabel  Rhoda  Shick,  Iola  Volucia  Guppy,  and  Rhoda 
B.  Cottle,  Appellants,  v.  Aba  May  HowEb 

Inheritance  by  adopted  child:    what  law  governs.    The  right  of 

1  an  adopted  child  to  inherit  the  estate  of  its  foster  parent  is  de- 
termined by  the  law  of  the  State  where  the  adoption  was 
made  and  where  the  child  resides. 

Same.    A  child  legally  adopted  in  New  York  may  inherit  through 

2  a  foster  parent  its  share  of  an  intestate's  estate  which  would 
have  gone  to  the  foster  parent  had  he  survived. 

Appeal  from  Dallas  District  Court. —  Hoir.  Edmund  Nich- 
ols, Judge. 

Feiday^  Febbuaey  14,  1908. 

Elias  Cadwell  died  intestate  April  10,  1904,  and  Le- 
ander  E.  Cardell  was  duly  appointed  administrator  of  his 
estate.  In  due  time  he  filed  a  list  of  heirs  and  a  petition 
praying  for  an  order  of  distribution.  One  Sally  W.  Howe, 
a  niece  of  deceased,  had  she  survived  him,  would  have  been 
entitled  to  12/1344  of  the  estate.  She  left  three  children, 
lola  B.  Guppy,  Ehoda  B.  Cottle  and  Demetrius  C.  Howe, 
lola  B.  Guppy  died  before  the  intestate,  but  left  her  sur- 
viving a  daughter  of  the  same  name  and  Mabel  Rhoda  Shick, 
and  no  question  is  made  but  that  they  are  entitled  to  4/1344 
of  the  estate,  as  is  Rhoda  B.  Cottle.  Demetrius  C.  Howe 
died  without  issue  in  January  prior  to  the  death  of  the 
intestate,  but  left  him  surviving  an  adopted  daughter,  Ada 
May  Howe.  The  issue  raised  by  the  record  is  whether  she 
is  entitled  to  inherit  the  4/1344  of  this  estate  which  her 
foster  father  would  have  taken  had  he  survived  the  deceased. 
The  court  ordered  that  such  portion  of  the  estate  be  dis- 
tributed to  her.  The  other  heirs,  named  above,  appeal. — 
Affirmed. 
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White,  Clarice  &  Cla/rJce,  for  appellants. 

John  Shortley,  for  appellee. 

Ladd,  C.  J. —  Had  Demetrius  C.  Howe,  a  son  of  the 
niece  of  deceased,  survived  him,  he  would  have  inherited 
4/1344  of  the  estate.     He  died  without  issue  shortly  before 
1.  iNHMiTANCEBY  ^®  ^cath  of  tho  lutcstate,  though  leaving  a 
XtuV"'""'  daughter  by  adoption.     Is  she  entitled  to  the 
governs.  aharc  in  the  estate  her  foster  father  would 

have  taken  had  he  survived  the  deceased?  Demetrius  C. 
Howe  was  a  resident  of  New  York,  and  the  adoption  was  in 
compliance  with  the  laws  of  that  State.  The  domicile  of  both 
adoptive  parent  and  child  was  there,  and  for  this  reason  the 
laws  of  New  York  fix  their  status  and  relation  one  to  the 
other.  This  rule  was  laid  down  in  Ross  v.  Boss,  129  Mass. 
243  (37  Am.  Rep.  321),  where  the  court  said: 

It  is  a  general  principle  that  the  status  or  condition  of  a 
person,  the  relation  in  which  he  stands  to  another  person, 
and  by  which  he  is  qualified  or  made  capable  to  take  certain 
rights  in  that  other's  property,  is  fixed  by  the  law  of  the  domi- 
cile, and  that  this  status  and  capacity  are  to  be  recognized  and 
upheld  in  every  other  State,  so  far  as  they  are  not  incon- 
sistent with  its  own  laws  and  policy.  Subject  to  this  limita- 
tion, upon  the  death  of  any  man,  the  status  of  those  who 
claim  succession  or  inheritance  in  his  estate  is  to  be  ascer- 
tained by  the  law  under  which  that  status  was  acquired. 
His  personal  property  is  indeed  to  be  distributed  according 
to  the  law  of  his  domicile  at  the  time  of  his  death,  and  his 
real  estate  descends  according  to  the  law  of  the  place  in  which 
it  is  situated;  but,  in  either  case,  it  is  according  to  those 
provisions  of  that  law  which  regulate  the  succession  or  the 
inheritance  of  persons  having  such  a  status. 

See,  also,  Oraj/  v.  Holmes,  57  Kan.  217  (45  Pac.  596, 
33  L.  R  A.  207) ;  Fosburgh  v.  Rogers,  114  Mo.  122  (21  S. 
W.  82, 19  L.  R.  A.  201)  ;  Van  Matre  v.  Sankey,  148  111.  536 
(36  N.  E.  628,  23  L.  R.  A.  665,  39  Am.  St  Rep.  196) ; 
Melvin  v.  Martin,  18  R.  I.  650  (30  AtL  467). 
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The  status  or  relationship  being  established,  the  right 

of  inheritance  of  the  adopted  child,  in  so  far  as  this  case  is 

concerned,  is  substantially  the  same  in  New  York  as  in  this 

State.     The  portion  of  section  64  of  the  Laws 

2    Samb. 

of  New  York  of  1896,  chapter  272  (Domestic 
Eelations  Law,  1897),  relating  to  this  subject  reads: 

The  foster  parent  or  parents  and  the  minor  sustain  to- 
ward each  other  the  legal  relation  of  parent  and  child  and 
have  all  the  ri^ts,  and  are  subject  to  all  the  duties  of  that 
relation,  including  the  right  of  inheritance  from  each  other, 
except  as  the  same  is  affected  by  the  provisions  in  this  section 
in  relation  to  adoption  by  a  stepfather,  or.  stepmother,  and 
such  right  of  inheritance  extends  to  the  heirs  and  next  of  kin 
of  the  minor,  and  such  heirs  and  next  of  kin  shall  be  the  same 
as  if  he  were  the  legitimate  child  of  the  person  adopting,  but 
as  respects  the  passing  and  limitation  over  of  real  or  personal 
property  dependent  under  the  provisions  of  any  instrument 
oh  the  foster  parent  dying  witiout  heirs,  the  minor  is  not 
deemed  the  child  of  the  foster  parent  so  as  to  defeat  the 
rights  of  remaindermen. 

Under  our  statute  as  it  stood  at  the  time  of  the  intestate^s 
death,  "  the  rights,  duties  and  relations  between  the  parent 
and  child  by  lawful  birth  and  the  right  of  inheritance  from 
each  other  shall  be  the  same  as  between  parent  and  children 
bom  in  lawful  wedlock."  Section  3253,  Code,  as  amended 
by  diapter  132,  Acts  29th  General  Assembly.  The  impor- 
tant inquiry  is  whether  under  the  statute  quoted  the  adopted 
child  will  take  by  descent  through  the  foster  parent.  The 
point  has  in  effect  been  decided  by  this  court  in  construing 
the  legitimation  statutes.  Section  3384  of  the  Code  provides 
that  "  illegitimate  children  inherit  from  their  mother  and 
she  from  them,"  and  section  3385  that :  "  They  shall  in- 
herit from  the  father  when  the  paternity  is  proven  during  his 
life,  or  they  have  been  recognized  by  him  as  his  children; 
but  such  recognition  must  have  been  general  and  notorious,  or 
else  in  writing.  Under  such  circumstances,  if  the  recognition 
has  been  mutual,  the  father  may  inherit  from  his  illegitimate 
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children/'  In  McOvire  v.  Brown,  41  Iowa,  650,  an  illegiti- 
mate child  was  held  entitled  to  take  by  descent  through  the 
mother,  though  her  decease  occurred  prior  to  the  death  of 
decedent;  the  decision  resting  on  a  statute  which  is  now 
section  3381  of  the  Code,  which  provides  that,  "  if  both  par- 
ents are  dead,  the  portion  which  would  have  fallen  to  their 
share  by  the  above  rules  shall  be  disposed  of  in  the  same 
manner  as  if  they  had  outlived  the  intestate  and  died  in  the 
possession  and  ownership  of  the  portion  thus  falling  to  their 
share,  and  so  on,  through  ascending  ancestors  and  their  issue." 
In  Johnson  v.  Bodine,  108  Iowa,  594,  the  same  rule  was  ap- 
plied, the  court  adjudging  that  an  illegitimate  child  was 
entitled  to  inherit  through  the  father  the  same  as  though  the 
latter  had  survived  the  decedent.  See,  as  sustaining  this 
conclusion,  Moore  v.  Moore,  169  Mo.  432  (69  S.  W.  278,  58 
L.  R.  A.  451).  As  neither  the  bastard  nor  the  adopted  child 
inherit  by  blood,  the  rights  by  inheritance  of  both  are  purely 
statutory,  and  the  above  decisions  are  decisive  in  this  case. 
As  tending  to  support  this  conclusion,  see  In  re  Winchester's 
Estate,  140  Cal.  468  (74  Pac  10) ;  Von  Beck  v.  Thomsen 
(Sup.)  60  K  T.  Supp.  1100;  Setwell  v.  RoleHs,  115  Mass. 
262.  In  Moore  v.  Weaver,  53  Iowa,  11,  the  court,  in  decid- 
ing that  a  widow  took  a  third  of  property  which  would  have 
descended  to  her  deceased  husband  had  he  been  alive,  held 
our  statutes  of  descent  must  be  construed  literally,  regardless 
of  blood  relationship,  and  this  disposes  of  appellant's  con- 
tention with  reference  to  Wicke  v.  Wicke,  102  Iowa,  173. 
See,  also,  Hilpire  v.  Claud,  109  Iowa,  159.  In  re  Estate  of 
Sunderland,  60  Iowa,  732,  the  statute  under  which  the 
adoption  was  eifected  provided  that  the  claimant  should  in- 
herit from  the  adoptive  parents  or  either  of  them  "  as  if  she 
were  thjsir  legitimate  daughter";  but,  if  she  died  without 
issue  before  one  of  them,  the  property  she  might  have  inher- 
ited should  pass  to  their  heirs  as  though  there  had  been  no 
adoption.    This  was  construed  to  limit  the  inheritance  to  the 
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foster  parents,  and  not  confer  the  right  to  take  through 
them. 

Though  some  things  there  said  are  inconsistent  with 
our  conclusion  as  they  are  with  McGuire  v.  Brovm,  supra, 
as  was  observed  in  Johnson  v.  Bodine,  supra,  a  careful  read- 
ing of  the  opinion  indicates  that  the  decision  was  based  on 
the  construction  of  the  special  act  of  the  General  Assembly 
of  Louisiana,  otherwise  the  reasoning  of  the  dissenting  opin- 
ion, which  was  in  the  line  of  the  argument  in  McGuire  v. 
Brown,  must  have  prevailed.  It  may  be  conceded  that  the 
weight  of  authority  is  the  other  way.  Van  Derlyn  v.  Mack, 
137  Mich.  146  (100  N.  W.  278,  66  L.  E.  A.  437,  109  Am. 
St.  Eep.  669);, Helms  v.  Elliott,  89  Tenn.  446  (14  S  .W. 
930,  10  L.  R.  A.  535).  And  possibly  but  for  the  previous 
analogous  holdings  of  this  court  a  different  conclusion  might 
^  reached.  But  these  decisions  are  in  harmony  with  the 
humane  and  enlightened  policy  of  the  statutes  referred  to, 
and  as  a  liberal  construction  calculated  to  aid  in  effectuating 
their  designs  is  enjoined  upon  the  court,  they  should  be 
adhered  to.  The  district  court  rightly  held  the  adopted 
daughter  entitled  to  the  share  her  foster  father  would  have 
taken  had  he  survived  the  intestate. —  Affirmed. 


E.  J.  RicHABDsoN  V.  The  City  OF  Centbbville,  Appellant. 

Condemnation:    sewers:    measure  of  recovery:    evidence.    While 

1  it  is  the  rule  that  damages  for  the  improper  construction  of 
a  public  improvement  cannot  be  recovered  in  a  condemnation 
proceeding,  still  it  is  competent  to  show  that  a  sewer  prop- 
erly constructed  will  depreciate  the  value  of  the  tract  remain- 
ing in  proximity  with  its  outlet,  by  polluting  the  atmosphere  in 
that  locality;  and  this  fact  may  be  considered  by  the  jury  in 
estimating  the  damage  to  the  land  owner. 

Same:    The  measure  of  damage  to  a  land  owner  for  the  construc- 

2  tion  of  a  sewer  upon  his  premises  is  the  difference  in  the  value 
of  the  tract  immediately  before  and  immediately  after  the 
appropriation;  so  that  what  the  owner  may  have  previously 
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received  for  a  railroad  right  of  way  over  the  same  tract  is 
wholly  immaterial. 

Misconduct  of  council  in  examination  of  witnesses.    An  attempt  to 

3  get  before  a  jury  evidence  which  has  been  held  incompetent 
by  the  trial  court  will  not  ordinarily  work  a  reversal,  where 
the  court  directed  the  jury  not  to  consider  it. 

Attorney's  fees:    how  determined.    The  court  may  determine  the 

4  value  of  an  attorney's  services  in  a  condemnation  proceeding 
without  the  intervention  of  a  jury. 

Appeal:    argument:    review.    The  court  will  not  consider  a  ques- 

5  tion  raised  on  appeal  in  a  reply  argument  to  which  no  reference 
was  made  in  the  original  brief  and  argument. 

Judgment  on  award:    reversible  error.    While  it  is  improper  to 

6  enter  judgment  on  the  award  of  a  jury  in  condemnation  pro- 
ceedings, still  such  an  error  will  not  work  a  reversal  of  the 
case,  but  the  judgment  will  be  set  aside  and  a  proper  disposi- 
tion of  the  proceeding  will  be  made  by  the  appellate  court. 

Appeal  from  Appanoose  District  Court. —  Hon.  Fbank  VL 
EiCHELBiaujEEt,  Judge. 

Fbiday,  Febbuaby  14,  1908. 

The  city  of  Centerville  appeals  from  an  award  of  dam- 
ages for  the  appropriation  of  land  for  sewer  outlet. —  Modi- 
fied and  affirmed. 

Wilson  &  Smith,  for  appellant. 

C.  A.  Baker  and  (7.  -B.  Porter,  for  appellee. 

Sherwin,  J. —  In  the  fall  of  1905  the  city  of  Center- 
ville condemned  for  a  sewer  outlet  six  acres  of  appellee's 
land.  The  sheriff's  jury  awarded  the  plaintiff  $700,  and  an 
appeal  was  taken- from  said  award  to  the  district  court,  where 
the  case  was  tried  to  a  jury  and  the  plaintiff  was  awarded 
$950  together  with  $150  attorney's  fees.  A  judgment  was 
entered  for  the  plaintiff  on  the  finding,  and  the  city  ap- 
peals. 
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The  six  acres  taken  for  the  outlet  to  this  sewer  was  a 
part  of  a  thirty-two-acre  tract  owned  by  the  plaintiff.  The 
sewage  is  discharged  into  what  is  known  as  the  "  Manson 
1.  Condimnation:  Branch,"  a  natural  water  course,  which  the 
ure^reS)v^"  Tccord  shows  is  dry  at  the  point  of  outlet 
cry:  evidence  ^^j-j^g  j^  considerable  portion  of  each  season. 
The  court  permitted  this  condition  to  be  shown.  It  also 
permitted  the  plaintiff  to  show  the  number  of  users  of  the 
sewer  at  the  time  of  the  trial  and  the  probable  increase  in 
the  use  thereof  in  the  future.  Evidence  was  also  admitted 
showing  the  character  of  the  sewer  connections.  The  ap- 
pellant contends  that  all  of  this  testimony  was  improperly 
admitted,  for  the  reason  that  the  law  presumes  the  proper 
construction  of  the  sewer,  and  no  damages  can  be  predicated 
on  its  improper  construction  in  proceedings  of  this  kind. 
It  is  imdoubtedly  the  well-established  rule  in  this  State  that 
damages  for  the  improper  construction  of  public  works  can- 
not be  recovered  in  condemnation  proceedings;  but  in  cases 
of  this  kind,  as  well  as  in  those  involving  the  condemnation 
of  private  property  for  railroads,  etc,  we  have  repeatedly 
held  that  the  landowner  may  recover  compensation  for  de- 
preciation in  the  value  of  the  remainder  of  his  tract  due  to 
the  proximity  of  the  improvement  for  which  the  land  was 
taken.  This  has  long  been  the  rule  in  relation  to  railroads 
operated  in  the  usual  and  proper  manner.  Kucheman  v. 
Railway  Co.,  46  Iowa,  360 ;  Small  v.  Railway  Co.,  50  Iowa, 
338 ;  Haggard  v.  Independent  School  District,  113  Iowa,  486. 
The  rule  was  also  approved  in  Bennett  v.  City  of  Marion, 
106  Iowa,  628.  It  is  competent  to  show  that  sewers  prop- 
erly constructed  may  affect  the  atmosphere,  particularly  at 
their  outlets,  or  otherwise  interfere  with  the  use  and  enjoy- 
ment of  the  premises,  and  these  facts  may  be  considered  by 
the  jury  in  determining  the  damages  sustained  by  the  land- 
owner. There  was  no  evidence  admitted  along  this  line 
which  went  beyond  this  rule,  and  hence  there  was  no  error  in 
admitting  the  same. 
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The  appellant  offered  to  show  that  the  plaintiff  had 
theretofore  been  paid  for  a  right  of  way  of  a  railroad  com- 
pany over  the  same  tract  of  land,  but  the  evidence  was  not 
received.  There  was  no  error  in  the  ruling. 
It  could  make  no  possible  difference  with  his 
right  to  recover  of  the  city  the  damages  sustained  by  the 
location  of  the  sewer.  His  measure  of  damages  was  the 
difference  between  the  value  of  his  land  immediately  before 
and  immediately  after  the  condemnation  proceedings. 

Complaint  is  made  of  the  action  of  plaintiff's  counsel 
in  attempting  to  get  before  the  jury  testimony  that  had  been 
held  incompetent  by  the  trial  court  While  the  practice 
8.  Misconduct  of  ^*  ^^*  *^  ^^  commcndcd,  by  any  means,  there 
aminS^ionof^  should  be  no  reversal  in  this  case  on  account 
WITNESSES.  thereof,  because  the  court  directed  the  jury 
not  to  consider  any  testimony  of  this  kind,  and  we  must  pre- 
sume that  the  jury  followed  the  instruction  of  the  court,  and 
that  the  action  of  the  attorney  was  therefore  without  preju- 
dice. 

The  court  allowed  an  attorney's  fee  of  $150  after  hear- 
ing evidence  as  to  the  value  of  the  attorney's  services  in  the 
trial  of  the  condemnation  proceeding.     The  appellant  insists 
that  the  court  had  no  right  to  determine  the 

4.  Attorneys'  -  ,  .  .  ,  ,        . 

pees:  how        value  of  SUCH  scrviccs  Without  the  mterven- 

detennined. 

tion  of  a  jury.  This  question  is  not  discussed 
by  the  appellee  in  his  argument,  and  we  do  not  know  whether 
he  concedes  the  proposition  or  not ;  but,  in  the  absence  of  an 
express  concession,  we  may  say  that  we  have  uniformly  held 
in  this  State  that  the  condemnation  of  land  by  virtue  of  the 
power  of  eminent  domain  is  a  special  proceeding,  and  that 
the  Legislature  of  the  State  has  almost  unlimited  power  in 
fixing  the  terms  and  conditions  upon  which  such  condemna- 
tion may  be  made.  We  have  also  held  that  an  attorney's  fee 
is  taxable  as  a  part  of  the  cost  of  such  proceedings,  and  it 
must  follow,  we  think,  that  such  fees  as  well  as  other  costs 
may  be  determined  by  the  court.     On  the  right  of  the  court 
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to  fix  this  fee,  see  Haggard  v.  District,  supra,  and  Mellichar 
V.  City  of  Iowa  City,  116  Iowa,  390. 

In  its  reply  argument  the  appellant  complains  of  a 

ruling  on  the  introduction  of  testimony  to  which  no  refer- 

6.  Appeal:  enco  was  made  in  its  original  brief  and  arffu- 

review.  ment     Under  our  rules  this  is  not  permissible, 

and  we  cannot  consider  the  point  discussed. 

The  trial  court  entered  a  judgment  on  the  award,  and 

this  is  complained  of.     It  was  improper  to  enter  a  judgment 

under  the  rule  of  our  cases.     See  Haggard  v.  District,  supra, 

and  Hartley  v.  Railway  Co.,  85  Iowa,  455. 

6.  Judgment  ON  ^  ^  ^  ^  ' 

Ccr^bie  error     "^^^  ^^^  crror  docs  uot  require  a  reversal  of 

the  case.     The  judgment  will  be  set  aside, 

and  the  case  will  stand  affirmed  as  to  the  award  made  by 

the  jury  and  as  to  the  attorney's  fee  awarded  by  the  court. 

With  this  modification,  the  case  is  affirmed. 


Othey  Douoheety,  by  his  next  friend,  George  Dougherty, 
Appellant,  v.  The  Chicago,  Milwaukee  &  St.  Paul 
Railway  Co.,  Appellee. 

Railroads:    personal   injury:    wrongful  act  of  employees:    lia- 

1  BiLiTY.  A  railroad  company  is  not  liable  for  an  injury  to  a 
child  while  riding  upon  a  handcar  with  section  men,  at  their 
instance  and  request,  either  upon  the  theory  that  the  child  was 
a  passenger,  a  licensee  or  a  trespasser. 

Same:    proximate  cause.    The  original  wrong  in  placing  the  child 

2  upon  the  car,  for  which  the  railroad  company  was  in  no  way 
responsible,  was  the  proximate  cause  of  the  injury. 

Same:    malioous   conduct.    Permitting   a   child   to   ride   upon   a 

3  hand  car  in  a  dangerous  position  is  not  such  wanton  and  ma- 
licious conduct  on  the  part  of  section  men  as  to  render  the 
company  liable  for  an  injury  to  the  child  while  thus  riding. 

Same:    negligence.    A  railway  company  is  not  liable  for  the  neg- 

4  ligence  of  section  men,  acting  entirely  outside  of  the  scope  of 
their  authority,  in  placing  a  child  in  a  dangerous  position  on 
their  hand  car  for  purposes  of  their  own,  no  matter  how  gross. 

Vol.  137  U.— 17 
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Same.    Where  the  injury  to  a  child  was  not  due  to  the  dangerous 

5  character  of  a  hand  car  upon  which  he  was  invited  to  ride  by 
section  men,  but  to  the  negligence  of  those  in  charge  while 
acting  outside  the  scope  of  their  authority,  no  liability  attached 
to   the   railway   company. 

Master  and  servant:    unauthorized  act  of  servant:    uability  of 

6  master.  The  master  is  not  generally  liable  for  the  act  of  his 
servant  while  engaged  in  his  work,  which  is  not  done  for  the 
purpose  of  performing  that  work. 

Appeal  from  Appanoose  District  Court. —  Hon.  C.  W.  Ver- 
million, Judge. 

Fbiday,  Febbuaby  14,  1908. 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff  in  being  run  over  by  a  hand  car  operated  by 
defendant's  sectionmen.  Directed  verdict  for  defendant,  and 
plaintiff  appeals. —  Affirmed. 

Howell  &  Elgin,  for  appellant. 

F.  8.  Payne  and  Cook,  Crocker,  Loomis  &  Tourtellot, 
for  appellee. 

Debmer,  J. —  The  alleged  grounds  of  negligence  are 
"in  permitting  the  said  minor  plaintiff  to  board  the  said 
car  and  ride  the  same  at  the  front  edge  thereof  in  an  exposed 
position,  without  aid  or  protection  of  any  kind,''  and  "  that 
shortly  before  the  plaintiff  was  injured,  and  while  the  hand 
car  was  stationary,  said  section  boss  saw  said  infant  sitting 
in  a  position  of  peril  on  said  car,  and,  so  seeing,  ordered  the 
other  persons  on  said  car,  who  were  under  the  direction  of 
said  [boss],  to  start  up  said  car,  which  was  done."  The 
record  shows  that  plaintiff  is  a  boy  seven  years  old,  living 
with  his  parents  close  to  the  defendant's  right  of  way.  One 
Hull  was  defendant's  section  foreman  in  charge  of  the  hand 
car  which  injured  the  plaintiff.  As  the  car  was  coming  to 
the  station  where  it  was  kept,  conveying  the  men  from  the 
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place  where  they  had  been  working  during  the  day,  and  as 
it  passed  the  house  where  the  boy  lived,  he  was  seen  standing 
close  to  the  track,  and  one  of  the  sectionmen  invited  him  to 
get  upon  the  car.  Pursuant  to  the  invitation,  the  foreman 
stopped  the  car,  and  ordered  the  men  to  help  the  boy  thereon. 
The  car  proceeded  to  the  depot,  where  some  tools  were  to  be 
loaded  to  be  taken  to  the  toolhouse,  and  all  the  men  got  off 
the  car.  After  the  tools  were  loaded  two  men  got  on  one 
end  of  the  car  and  the  little  boy  got  on  the  other.  The  fore- 
man did  not  get  upon  the  car,  but  ordered  the  men  to  take  it 
to  the  toolhouse,  and  seeing  the  boy  on  the  car,  remarked: 
''Hold  on  tight."  The  boy  said  in  his  testimony  that  he 
had  hold  of  the  handle  bars  of  the  car,  and  kept  hold  for  a 
little  while  until  he  got  dizzy  and  then  let  go,  resulting  in 
his  falling  from  the  car  after  it  had  gone  three  himdred  or 
four  hundred  feet,  and  receiving  the  injuries  of  which  he 
complains.  It  is  manifest,  of  course,  that  the  boy  was  not  a 
passenger,  and  that  defendant's  liability  cannot  be  predicated 
upon  that  theory.  The  injury  was  due  to  the  wrong  of  de- 
fendant's employes  entirely  outside  of  the  scope  of  their 
employment,  and  defendant  cannot  be  held  responsible  there- 
for. 

The  only  possible  theory  upon  which  there  could  be  a 
recovery  is  that  the  boy  was  either  a  licensee  or  a  tres- 
passer, and  that  defendant  was  charged  with  the  duty  of  not 
wantonly  or  purposely  injuring  him.  But  to  this  proposi- 
tion there  are  several  answers.  In  the  first  place  the  original 
wrong  for  which  defendant  was  in  no  way  responsible  was 
the  proximate  cause  of  the  injury  to  the  boy.  Again,  there 
is  no  evidence  of  any  such  wanton  or  malicious  conduct  upon 
the  part  of  defendant's  agents  as  would  justify  a  recovery. 
And,  lastly,  as  to  the  employes  who  injured  the  boy,  he  was 
not  a  trespasser,  for  they  invited  him  upon  the  car,  and, 
although  defendant  is  not  responsible  for  the  conduct  of  these 
men  in  extending  the  invitation,  it  cannot  be  charged  with 
the  negligence  of  the  sectionmen,  no  matter  how  gross  in 
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injuring  the  boy,  after  they  had  themselves  placed  him  in 
the  dangerous  position.  In  all  that  they  did  they  were  acting 
outside  of  the  scope  of  their  authority  and  for  some  purpose 
of  their  own,  and  defendant  should  not  under  the  circum- 
stances be  held  liable  for  their  negligence.  Keating  v.  Bail- 
road  Co.,  97  Mich.  154  (56  N.  W.  346,  37  Am.  St.  Rep. 
328).  Defendant  should  not  be  held  liable  either  for  their 
original  wrong,  or  for  the  consequences  thereof.  If  the  boy 
had  got  upon  the  car  without  the  consent  of  the  sectionmen, 
he  would  have  been  a  trespasser,  and  defendant  would  only 
be  held  responsible  in  such  a  case  if  they  wantonly  or  pur- 
posely injured  him,  after  discovering  his  presence.  The 
rule  in  the  so-called  turntable  cases,  as  announced  in  Edging- 
ton  V.  Railway,  116  Iowa,  410,  has  no  application  what- 
ever. 

Appellant  contends,  however,  that  the  car  was  a  danger- 
ous agency,  and  that  defendant  is  responsible  for  the  acts  of 
its  agents  in  charge  thereof.  This  rule  has  no  application 
to  the  case  at  bar.  The  injury  to  plaintiff  was  due  not  to 
the  dangerous  character  of  the  car,  but  to  the  negligence  of 
those  having  it  in  charge,  and  it  was  not  such  negligence  as 
to  render  defendant  responsible.  Foster  Co.  v.  Pugh,  115 
Tenn.  688  (91  S.  W.  199,  4  L.  R.  A.  (K  S.)  804,  112  Am. 
St  Rep.  881)  ;  Schulmtz  v.  Lumber  Co.,  126  MicL  559  (85 
N.  W.  1075) ;  Railway  v.  Boiling,  59  Ark.  395  (27  S.  W. 
492,  27  L.  R.  A.  191,  43  Am.  St.  Rep.  38) ;  Morris  v. 
Brown,  111  N.  T.  318  (18  N.  E.  722,  7  Am.  St.  Rep.  751). 
It  is  a  general  rule  that  an  act  done  by  a  servant  while  en- 
gaged in  his  master's  work,  but  not  done  as  a  means  or  for 
the  purpose  of  performing  that  work,  is  not  to  be  deemed  the 
act  of  the  master.  Bowler  v.  O'Connell,  162  Mass.  319  (38 
K  E.  498,  27  L.  R.  A.  173,  44  Am.  St.  Rep.  359) ;  GUUtt 
V.  Railway,  55  Mo.  315  (17  Am.  Rep.  653) ;  Formatt  v.  Oil 
Co.,  127  Mich.  496  (86  N.  W.  946) ;  Driscoll  v.  Scanlon, 
165  Mass.  348  (43  N.  E.  100,  52  Am.  St.  Rep.  523). 

There  is  no  testimony  to. show  that  the  injuries  were 
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either  wantonly,  purposely,  or  maliciously  inflicted,  and  no 
possible  grounds  are  shown  for  holding  the  defendant  liable. 
See,  as  sustaining  these  conclusions.  Smith  v.  R.  R.,  124  Ind. 
394  (24  N.  E.  753)  ;  Gravel  Road  Co.  v.  Gause,  76  Ind.  142 
(40  Am.  Eep.  224). 

The  judgment  is  therefore  affirmed. 


M.  W.  Swabtz,  Appellant,  v.  A.  M.  Andrews  and  Ella  H. 
Andbjews,  and  Joseph  H.  Hill  and  M^  E.  Hill. 

Husband  and  wife:    power  of  attorney:    alienation  of  dower  in- 

1  terest.  The  dower  interest  of  the  wife  cannot  be  alienated  by 
the  husband  under  a  power  of  attorney  from  the  wife;  as  the 
same,  under  Code,  section  3154,  is  not  the  subject  of  contract 
between  them. 

Same:    constitutional  law:    due  process.    Since  the  wife  is  pro- 

2  hibited  by  statute  from  authorizing  her  husband  by  a  power 
of  attorney  to  alienate  her  dower  interest  in  his  property,  a 
legalizing  act  of  the  legislature  intended  to  effectuate  a  convey- 
ance of  that  character  is  unconstitutional  and  void. 

Same.    A  legalizing  act  will  not  be  given  effect  to  vitalize  the 

3  husband's  illegal  conveyance  of  his  wife's  dower  interest,  which 
had  become  vested  by  his  death  prior  to  its  passage. 

Conveyance   of  dower:    power  op  attorney:    curative  act.    The 

4  curative  act  of  1902,  relating  to  a  conveyance  by  one  spouse 
of  the  inchoate  interest  of  the  other  under  a  power  of  attorney, 
has  no  application  to  a  power  of  attorney  executed  by  the 
wife  alone;  it  contemplates  a  joint  instrument  involving  mu- 
tual benefits  and  obligations. 

Appeal  from  Woodbury  District  Court. —  Hon.  John  F. 
Oliveb,  Judge. 

Fmday,  Fbbbuaby  14,  1908. 

Action  to  quiet  title  to  real  property,  in  whidi  plaintiff 
claims  complete  title  under  a  warranty  deed  from  N.  B. 
Buxton,  reciting  the  relinquishment  of  the  dower  interest  of 
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the  wife  of  said  Buxton,  signed  by  him  in  his  own  right  and 
as  attorney  in  fact  for  his  wife.  Defendants  claim  imder  a 
conveyance  by  the  surviving  widow  of  Buxton  of  a  one-third 
interest  in  the  property  in  controversy.  There  was  a  decree 
for  the  defendants  establishing  the  interests  claimed  by  them, 
and  the  plaintiff  appeals. —  Affirmed. 

Shull,  Famsworth  &  Sammis,  for  appellant. 

E.  J.  Stason,  for  appellees. 

McOlain,  J. —  In  March,  1886,  Anna  F.  Buxton,  by 
written  instrument  duly  signed  and  acknowledged,  appointed 
her  husband,  N.  B.  Buxton,  to  be  "  her  true  and  lawfid  at- 
torney ...  to  grant,  bargain,  sell,  and  convey  any  real 
estate  in  whatever  State  or  territory  situated  .  .  .  which 
I  own  or  hereafter  acquire,  or  any  interest  therein,  including 
my  dower,  homestead,  or  any  other  interest  as  the  wife  of 
said  N.  B.  Buxton  in  and  to  any  real  estate  wherever  situated 
now  owned  or  hereafter  acquired  by  the  said  N.  B.  Buxton." 
In  April,  1888,  said  N.  B.  Buxton,  being  the  owner  of  the 
land  in  controversy,  executed  a  warranty  deed  therefor,  pur- 
porting to  convey  the  same  to  this  plaintiff,  in  which  deed 
there  was  a  relinquishment  of  the  dower  interest  of  Anna  F. 
Buxton.  The  deed  was  signed  by  N.  B.  Buxton  and  "  Anna 
F.  Buxton  by  N.  B.  Buxton,  her  attorney  in  fact,"  and 
acknowledged  by  him  personally  and  as  attorney  in  fact. 
In  June,  1900,  N.  B.  Buxton  died  intestate,  leaving  Anna 
F.  Buxton  his  surviving  widow,  and  she  in  August,  1902, 
conveyed  an  undivided  one-third  interest  in  the  property  to 
defendant  A.  M.  Andrews,  from  whom  defendant  Joseph 
H.  Hill  has  acquired,  by  conveyance,  an  undivided  one-half 
of  such  undivided  one-third  interest.  In  1902  —  that  is, 
after  the  death  of  the  said  N.  B.  Buxton  and  before  the 
conveyance  of  a  one-third  interest  in  the  property  by  his 
widow, —  chapter  237,  of  the  Acts  of  the  Twenty-Ninth  Gen- 
eral Assembly  was  passed,  legalizing  certain  conveyances  in 
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the  following  language :  "  No  conveyance  of  real  estate 
heretofore  made,  wherein  the  husband  or  wife  conveyed  or 
contracted  to  convey  the  inchoate  right  of  dower  of  the 
other  spouse,  acting  as  the  attorney  in  fact,  by  virtue  of  a 
power  of  attorney  executed  by  each  spouse,  such  power  of 
attorney  not  having  been  executed  as  a  part  of  a  contract  of 
separation,  shall  be  held  invalid  as  contravening  the  pro- 
visions of  section  three  thousand  one  hundred  and  fifty-four 
(3154)  of  the  Code,  but  all  such  conveyances  are  hereby 
l^alized  and  made  effective." 

I.  The  power  of  attorney  given  by  Anna  F.  Buxton 
to  her  husband  was  invalid  under  the  provisions  of  Code, 
section  3154,  which  is  in  the  following  language :     "  When 

property  is  owned  by  the  husband  or  wife,  the 

1.  Husband  AND  .         .  .  i         •  i  •   i  i        i 

wipb:  power     othcr  has  no  interest  therein  which  can  be  the 

of  attorney:  t  .  <•  ^ 

alienation  of      subicct  of  contract  bctwecn  them  nor  such 

dower  interest    ,       •*  , 

interest  as  will  make  the  same  liable  for  the 
contracts  or  liabilities  of  »the  one  not  owner  of  the  property, 
except  as  provided  in  this  chapter."  The  conveyance  of  N. 
B.  Buxton  was  ineffectual,  therefore,  to  cut  off  the  dower 
interest  of  Anna  F.  Buton,  and  the  deed  to  plaintiff  had 
no  greater  effect  at  the  time  it  was  executed  than  if  there 
had  been  no  provision  therein  relinquishing  the  dower  inter- 
est of  Anna  F.  Buxton.  Sawyer  v.  Biggart,  114  Iowa,  489. 
It  is  conceded  that,  unless  the  conveyance  by  N.  B.  Buxton 
to  plaintiff  was  made  effectual  to  cut  off  his  wife's  dower 
interest  by  the  subsequent  legalizing  act  above  referred  to, 
defendants  have  a  good  title  to  one-third  of  the  land  in  con- 
troversy. 

II.  The  consideration  of  the  eflSciency  of  the  legaliz- 
ing act,  on  which  plaintiff  relies  to  make  her  title  perfect  to 
the  entire  interest  in  the  land  owned  by  N.  B.  Buxton,  in- 
volves, first,  the  constitutionality  of  the  statr 

tutioMihJw:'     ute,    and,    second,    its    interpretation.     The 

due  process.  -,-.  ^  .  it«  .   ^  ^ 

validity  of  a  curative  or  legalizing  act  to  make 
effectual  a  conveyance,  which,  but  for  such  legislative  action, 


264  SwAETz  V.  Andbews.  [137  Iowa 

would  be  ineffectual,  turns  on  the  question  whether  any 
vested  rights  are  thereby  destroyed.  If  a  right  whidi  is 
already  vested  before  the  passage  of  the  act  is  interfered 
with  by  the  application  of  the  statute,  then  the  statute 
deprives  the  owner  of  such  vested  right  of  his  property 
without  due  process  of  law,  and  is  unconstitutional  under 
article  1,  section  9,  of  our  State  Constitution  and  under  the 
fourteenth  amendment  to  the  federal  Constitution,  If,  on 
the  other  hand,  the  legalizing  act  simply  makes  effectual  as 
against  the  parties  a  conveyance  which  would  otherwise  have 
been  ineffectual  on  account  of  some  irregularity  or  omission 
not  involving  substantial  right,  the  parties  affected  are  not 
in  a  situation  to  complain,  nor  can  those  who  claim  under 
them  by  virtue  of  transactions  which  take  place  after  the 
passage  of  the  curative  act  assert  any  rights  which  the  parties 
themselves  could  not  have  asserted,  in  view  of  the  effect  of 
the  act.  Thus  it  is  said  in  Ooshom  v.  Pvrcell,  11  Ohio  St. 
641,  with  reference  to  a  conveyance  of  property  by  a  married 
woman  which  was  not  in  conformity  to  the  statutory  pro- 
vision as  to  the  recital  in  the  granting  clause  of  the  name  of 
such  woman  as  grantor,  she  having  joined  with  her  husband 
in  the  execution  of  the  deed : 

The  act  of  the  married  woman  may,  under  the  law,  have 
been  void  and  inoperative ;  but,  in  justice  and  equity,  it  did 
not  leave  her  right  in  the  property  untouched.  She  had  ca- 
pacity to  do  the  act,  in  a  form  prescribed  by  law  for  her  pro- 
tection. She  intended  to  do  the  act  in  the  form  prescribed. 
She  attempted  to  do  it,  and  her  attempt  was  received  and 
acted  on  in  good  faith.  A  mistake,  subsequently  discovered, 
invalidates  the  act ;  justice  and  equity  require  that  she  should 
not  take  advantage  of  that  mistake;  and  she  has,  therefore, 
no  just  right  to  the  property.  She  has  no  right  to  complain 
if  the  law,  which  prescribes  forms  for  her  protection,  shall 
interfere  to  prevent  her  reliance  upon  them  to  resist  the  de- 
mands of  justice.  She  has  no  vested  right  to  do  wrong. 
Foster  v.  Essex  Bank,  16  Mass.  245,  273  (8  Am.  Dec  135). 
As  said  in  a  recent  case,  '  laws  curing  defects,  which  would 
otherwise  operate  to  frustrate  what  must  be  presumed  to  be 
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the  desire  of  the  party  affected,  cannot  be  considered  as  tak- 
ing away  vested  rights.  Courts  do  not  regard  rights  as 
vested  contrary  to  the  equity  and  justice  of  the  case.  State 
V.  Newark,  27  N.  J.  Law,  185,  197.^ 

It  has  frequently  been  held  that  curative  acts  making 
valid,  as  to  married  women,  deeds  in  which  they  have  joined 
with  their  husbands  to  relinquish  dower,  although  the  ac- 
knowledgments of  such  deeds  have  not  been  in  the  form 
prescribed  by  statute,  do  not  interfere  with  any  vested  right 
on  the  part  of  the  woman  whose  attempted  relinquishment 
is  not  effectual  under  the  statute  existing  when  made,  and  are 
constitutional.  Barrett  v.  Barrett,  120  N.  C.  127  (26  S.  E. 
691,  35  L.  R.  A.  226) ;  Dengenhart  v.  Cracraft,  36  Ohio  St. 

»  549;  Tate  v.  Stooltzfoos,  16  Serg.  &  E.  (Pa.)  35  (16  Am. 
Dec  546)  ;  Johnson  v.  Richardson,  44  Ark.  365 ;  Watson  v. 
Mercer,  8  Pet.  (U.  S.)  88  (8  L.  Ed.  876).  On  the  other 
hand,  it  has  been  held  that  if  the  act  attempted  to  be  legalized 
was  one  which  a  married  woman  had  no  power  under  the 
existing  law  to  do,  so  that  it  was  ineffectual,  not  merely 
because  of  irregularity  in  the  method  in  which  the  power  was 
attempted  to  be  exercised,  but  for  the  entire  lack  of  power 
to  do  such  an  act  in  any  manner,  a  legalizing  act  could  not 
make  valid  as  to  her  that  which  she  had  no  capacity  to  do. 
Lane  v.  Soulard,  15  111.  123 ;  Russell  v.  Rumsey,  35  111.  362 ; 
Miller  v.  Hine,  13  Ohio  St  565 ;  Shonh  v.  Brown,  61  Pa. 
820. 

The  invalidity  of  the  conveyance  to  plaintiff  by  N.  B. 
Buxton  as  to  his  wife's  right  of  dower  was  not  due  to  any 
mere  informality  or  defect  in  the  conveyance  itself.     Buxton 

.  had  no  authority  to  relinquish  his  wife's  right  of  dower, 
for  the  pretended  power  of  attorney  from  his  wife  to  him 
was  invalid.  And  the  invalidity  of  this  power  of  attorney 
was  not  by  reason  of  any  defect  in  its  execution,  but  because 
the  law  as  then  existing,  and  as  it  still  exists,  denied  to  her 
any  capacity  to  execute  such  an  instrument,  or  by  the  execu- 
tion thereof  to  confer  any  such  authority  upon  her  husband. 
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We  reach  the  conclusion  that  the  curative  act  above  quoted 
was  unconstitutional,  in  that  it  was  attempted  thereby  to 
make  valid  an  instrument  affecting  the  dower  right  of  Bux- 
ton's wife  which  was  wholly  invalid  for  lack  of  power  to 
execute  it  at  the  time  it  was  executed. 

Another  consideration  leads  to  the  same  result.  If, 
after  the  execution  of  the  deed  to  plaintiff  by  Buxton  and 
prior  to  the  passage  of  the  curative  act,  any  one  acquired  by 
change  of  situation  and  condition  a  vested 
right  which  did  not  exist  at  the  time  of  the 
conveyance,  the  curative  act,  as  applied  to  such  conveyance 
with  the  effect  of  defeating  the  vested  right  subsequently 
acquired,  would  be  unconstitutional.  Brinton  v.  Seevers, 
12  Iowa,  389 ;  Newman  v.  Samuels,  17  Iowa,  529 ;  State  v.  ' 
Squires,  26  Iowa,  340.  On  the  death  of  Buxton,  which  took 
place  before  the  passage  of  the  curative  act,  his  widow  be- 
came vested  with  an  absolute  right  to  an  undivided  one-third 
interest  in  his  real  property  which  had  not  been  relinquished 
by  any  action  on  her  part  valid  by  the  law  up  to  that  time. 
Her  contingent  right  of  dower  was  converted  into  a  title  of 
which  the  Legislature  had  no  power  to  deprive  her  by  any 
subsequent  enactment.  Burke  v.  Barron,  8  Iowa,  132 ;  Pot- 
ter V.  Worl^y,  57  Iowa,  66;  Bottorff  v.  Lewis,  121  Iowa,  27; 
Randall  v.  Kreiger,  2  Dill.  444  (Fed.  Cas.  No.  11,554;  on 
appeal  23  Wall.  (U.  S.)  137,  23  L.  Ed.  124).  It  follows 
that,  irrespective  of  the  validity  of  the  curative  act  as  applied 
to  a  case  where  the  coverture  still  continued  at  the  time  the 
act  was  passed,  there  is  reason  in  the  case  before  us  for 
holding  the  act  unconstitutional  as  to  the  vested  dower  right 
of  Anna  F.  Buxton  under  whom  defendants  claim. 

III.     The  language  of  the  curative  act  refers  to  a  case 

where  the  husband  or  the  wife  acts  as  attorney  in  fact  for 

4.  Conveyance  of    ^^^  Other  "  by  virtuc  of  a  powcr  of  attorney 

^iZttoTiS^^,^'^    executed  by  each  spouse ''  in  the  attempt  to  re- 

curauveact.       ijnquish  the  dower  right  of  the  other.     The 

power  of  attorney  relied  on  in  this  case  was  not  executed 
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by  "  each  spouse,"  but  only  by  Anna  F.  Buxton,  and  we  hold 
that  the  curative  act  has  no  application  to  such  power  of 
attorney.  At  first  sight  this  may  seem  to  be  a  somewhat 
technical  construction  of  the  act,  but  the  case  of  Sawyer  v. 
Biggart,  114  Iowa,  489,  was  decided  not  long  before  the 
curative  act  in  question  was  passed  relating  to  mutual  powers 
of  attorney  executed  by  both  husband  and  wife,  and  it  is 
reasonable  to  suppose  that  the  statute  was  passed  with  refer- 
ence to  such  a  case.  That  this  is  not  an  unusual  form  of 
curative  act,  and  that  such  an  act  is  to  be  limited  in  its 
application  to  such  an  instance  as  is  described,  appears  from 
what  is  said  in  Randall  v.  Kreiger,  23  Wall  (U.  S.)  137  (23 
L.  Ed.  124),  and  Dengenhart  v.  Cracraft,  36  Ohio  St.  549, 
677.  There  may  be  good  reason  in  public  policy  for  validat- 
ing a  joint  instrument  involving  mutual  benefits  and  obliga- 
tions which  would  not  apply  to  a  mere  power  of  attorney 
under  which,  without  consideration,  the  husband  or  wife  is 
authorized  to  act  for  the  other.  If  the  curative  act  could 
be  given  effect  in  any  case,  it  still  would  not  be  applicable  to 
the  case  before  us. 

Something  is  said  in  argument  of  counsel  as  to  the 
impropriety  of  granting  a  partition  to  the  defendants  on 
their  cross-bill,  but  as  the  court  dismissed  the  cross-bill  in 
this  respect,  and  refused  to  grant  relief  by  way  of  partition, 
we  have  no  occasion  to  consider  this  question  on  the  plain- 
tiff's appeal. 

The  decree  is  therefore  affirmed. 


G.   A.   Hantz   v.  Daniel  May   and  Mrs.   Daniel  May, 

Appellants. 

Conveyances:    description:    identification  by  ex  parte  affidavits. 
1    Ex  parte  affidavits   are   competent,   under   Code,   section   2957, 
for  the  purpose  of  identifying  land,  the  description  of  which 
is  ambiguous,  in  a  conveyance  or  will. 
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Same.    The  description  in  a  conveyance  as  "all  of  the  west  half 
Z    of  the  southwest  quarter  of  section  twenty-six  which  lies  north 
of  the  public  highway,"  is  sufficient,  where  it  is  shown  that  the 
parties  knew  the  land  and  the  exact  location  of  the  highway. 

Appeal  from  Warren  District  Court. —  Hon.  Edwabd  Nich- 
ols, Judge. 

Saturday,  Fbbruaby  15,  1908. 

Suit  to  enforce  a  specific  performance  of  a  contract  for 
the  sale  of  real  estate.  There  was  a  judgment  for  the  plain- 
tiff, from  which  the  defendants  appeal. —  Affirmed. 

0.  C  Brown,  for  appellants. 

Henderson  &  Henderson,  for  appellee. 

Sherwin,  J. —  Two  actions  were  consolidated  and  tried 
as  one  in  the  court  below.  Suit  was  brought  by  Daniel 
May  against  G.  A.  Hantz  to  recover  $200  paid  to  said 
Hantz  as  a  part  of  the  purchase  price  of  the  land  involved 
herein ;  and  on  the  same  day-  Hantz  brought  an  action  for 
the  specific  performance  of  the  contract  for  the  sale  of  the 
land.  There  is  no  disagreement  as  to  the  terms  of  the  con- 
tract. It  was  in  writing,  and  the  plaintiff  agreed  therein 
to  convey  to  Daniel  May  the  land  in  question,  which  was 
therein  described  as  follows :  "  All  of  the  west  half  of  the 
southwest  quarter  of  section  twenty-six,  township  seventy- 
six,  range  twenty-four,  west  of  the  5th  P.  M.  Iowa,  lying 
north  of  the  public  highway  running  east  and  west  through 
said  lands."  Hantz  was  to  furnish  an  abstract  of  title  to 
said  land  showing  good  title  of  record  and  a  suflScient  deed 
thereto  on  or  before  March  1,  1907. 

The  controversy  here  is  over  the  sufficiency  of  the  ab- 
stract; and  it  involves  only  two  questions.  The  land  was 
entered  by  Amos  Barker,  and  subsequently  became  the  prop- 
erty of  Wm.  Hobbs,  who  was  at  the  time  of  his  purchase 
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and  xintil  his  death  a  resident  of  England.  He  willed  the 
land  to  his  wife,  Elizabeth,  and  the  will  was  duly  probated  in 
Warren  county  in  1886.  Elizabeth  Hobbs  died  in  England 
some  time  prior  to  1877,  leaving  a  will,  by  the  terms  of  which 
she  gave  to  her  niece,  Emma  Dyke,  "  her  farm  situated  in 
the  State  of  Iowa  in  the  United  States  of  North  America, 
same  being  now  occupied  by  Thomas  Dyke,  husband  of  Emma 
Dyke.''  Objection  was  made  to  the  abstract  because  the 
will  of  Elizabeth  Hobbs  did  not  properiy  describe  or  identify 
the  land  devised,  and  it  was  the  opinion  of  counsel  who 
passed  on,  said  abstract  that  it  would  require  a  decree  of 
court  to  make  proper  identification  thereof.  Thereafter  the 
plaintiff  procured  and  caused  to  be  recorded  aflSdavits  which 
clearly  identify  the  land  as  the  only  land  owned  by  Wm.  or 
Elizabeth  Hobbs  in  Iowa,  and  as  the  only  land  in  the  State 
ever  occupied  by  Thomas  or  Emma  Dyke.  The  appellants 
concede  that  parol  evidence  is  competent  to  identify  land, 
the  description  of  which  is  ambiguous  in  a  conveyance  or 
will,  but  contend  that  an  identification  by  ex  parte  aflSdavits 
does  not  comply  with  the  rule  and  does  not  in  fact  show  a 
perfect  title. 

And  such  would  undoubtedly  be  the  case  were  it  not  for 

the  provisions  of  Code,  section  2957.     It  is  there  provided 

that  "  aflBdavits  explaining  any  defect  in  the  chain  of  title 

to  any  real  estate  may  be  recorded  as  instru- 

1.  Conveyances:  ,         «•     .•         .^  99      mi        /•  ••■ 

description:      mcuts  aiiecting  the  same."     ine  failure  to 

identification  ,  , 

&da^"'^'  properly  identify  the  land,  where  parol  evi- 
dence would  be  competent  for  the  purpose, 
causes  nothing  more  than  a  defect  in  the  chain  of  title ;  for, 
if  the  land  can  be  thus  identified  and  made  certain,  title 
thereto  passes  with  the  conveyance,  and  the  identification 
does  no  more  than  cure  a  defective  description.  It  is  not 
essential  to  a  valid  conveyance  that  the  instrument  should  on 
its  face  disclose  the  exact  limits  or  the  exact  governmental 
description.  It  is  suflScient  if  it  is  so  definite  and  certain 
that  the  land  may  readily  be  ascertained.     Warvell  on  Ab- 
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stracts  (3d  Ed.)  section  184.  The  affidavits  in  question 
showed  that  Thomas  Dyke  and  his  wife,  Emma  Ifyke,  had 
been  in  possession  of  the  land  for  more  than  thirty  years, 
and  that,  after  the  death  of  Emma  Dyke,  Thomas  Dyke  con- 
tinued in  possession  thereof  several  years  longer,  and  until 
his  death  in  1897.  They  further  showed  that  the  Dykes 
never  occupied  any  other  land  in  Iowa,  and  that  Elizabeth 
Hobbs  never  owned  any  other.  We  think  these  affidavits 
were  properly  recorded  under  the  provisions  of  section  2957, 
and  that  with  them  the  abstract  showed  good  title  in  the 
plaintiff,  so  far  as  the  description  and  identification  of  the 
land  was  concerned.  In  Fagan  v.  Hook,  134  Iowa,  381, 
affidavits  were  relied  upon  to  show  title  in  a  grantor,  not  to 
identify  the  land  conveyed,  and  we  held  them  incompetent 
for  that  purpose.  We  said  therein :  "  From  the  wording 
of  the  statute,  it  was  likely  intended  to  enable  the  landowner 
to  make  of  record  explanations  of  apparent,  rather  than  real, 
defects." 

The  remaining  objection  to  the  abstract  "  is  that  the 
description  of  the  land  is  not  of  record."  Barker,  who 
entered  the  land,  conveyed  it  as  "  all  of  the  west  half  of  the 
southwest  quarter  of  section  twenty-six,  etc 
.  .  .  which  lies  north  of  the  public  high- 
way running  east  and  west  through  said  lands";  and  all 
later  conveyances  gave  the  same  description.  Barker's  con- 
veyance was  made  in  1851,  and  the  evidence  establishes  the 
fact  that  a  highway  then  ran  nearly  east  and  west  immedi- 
ately south  of  said  land.  The  contract  sued  on  herein  de- 
scribed the  land  in  the  same  way,  and  the  evidence  shows 
that  the  defendant  knew  the  land  and  the  exact  location  of 
the  highway.  By  the  terms  of  the  contract  only  the  land 
lying  north  of  the  highway  was  to  be  conveyed.  The  num- 
ber of  acres  was  not  specified,  and  the  land  was  sold  for  a 
lump  sum  without  any  agreement  as  to  its  value  per  acre. 
The  defendant  agreed  to  pay  a  certain  sum  for  so  much  of 
the  eighty-acre  tract  as  was  north  of  the  highway  then  in 
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existence  and  in  use,  and  by  this  contract  he  is  bound.  The 
cases  relied  upon  by  the  appellants  which  hold  that  the  de- 
scription in  the  deed  must  indicate  the  figure  of  the  land 
are  tax-title  cases,  and  did  not  involve  the  question  here  pre- 
sented. See  Boberts  v.  Deeds,  57  Iowa,  320;  Tucker  v. 
Carlson,  113  Iowa,  449. 

The  judgment  of  the  district  court  is  right;  and  it  is 
affirmed. 


B.  F.  BowLSBY  BT  Aii.,  Appellees,  v.  Minnie  Geegory  bt  al., 
Appellants,  Consolidated  with  Minnie  Greooby  et  al,. 
Appellants,  v.  B.  F.  Bowlsby  et  al.,  Appellees. 

Partition:    beport  of  referees.    The  report  of  referees  in  partition 
1    need  not  be  unanimous,  it  is  sufficient  if  concurred  in  by  a  ma- 
jority. 

Same:    right  to  partition.    The  owners  of  a  portion  of  undivided 

Z    interests  in  land  may  have  their  several  interests  considered 

as  one  moiety  and  may  be  united  in  an  application  for  partition 

of  the  property  on  that  basis,  which  should  be  ordered,  in  the 

absence  of  a  showing  requiring  a  sale  of  the  property. 

Appeal   from   Madison   District    Court, —  Hon.    Edmund 
Nichols,  Judgel 

Satubday,  February  15,  1908. 

These  actions  for  partition  were  consolidated  and  tried 
together  in  the  district  court,  resulting  in  decrees  from  vs^hich 
defendants  in  the  one  and  plaintiffs  in  the  other  appeal. — 
Affirmed. 

Bobbins  &  WiUde,  for  appellants. 

John  A.  Chdher  and  Wilkinson,  Smith  &  Wilkinson, 
for  appellees. 


272  BowLSBY  V.  Qeegoey.  [137  Iowa 

Decmbb^  J. —  The  original  decree  for  partition  which 
is  not  complained  of  so  far  as  material  reads  as  follows : 

And  afterwards,  on  the  same  day,  the  said  cause  coming 
on  for  decree,  it  is  stipulated  and  agreed  by  the  parties  hereto 
that  M.  J.  Bowlsby  is  the  owner  of  an  undivided  one-third 
of  the  real  estate  described  in  the  petitions  herein,  to-wit: 
The  E.  1/2  of  the  N.  E.  %  and  the  E.  y2  of  the  S.  E.  l^ 
of  section  17,  and  the  W.  %  of  the  S.  W.  %  and  the  N.  E. 
14  of  the  S.  W.  y^  of  section  16,  all  in  township  75  of  range 
27  W.  of  the  fifth  P.  M.,  Iowa,  and  that  B.  F.  Bowlsby  is  the 
owner  of  an  imdivided  four-fifteenths  of  the  same  real  estate 
in  fee  simple,  and  is  also  the  owner  of  a  life  interest  in  an 
additional  undivided  one-fifteenth  of  said  real  estate,  and 
that  Blanche  Bowlsby  is  the  ovmer  in  fee  simple  of  an  un- 
divided one-fifteenth  of  said  real  estate,  subject  to  the  life 
estate  of  B.  F.  Bowlsby  in  said  one-fifteenth  interest;  and 
that  Minnie  Gregory,  May  Davison,  C.  C.  Bowlsby,  Bertha 
Weyrauch,  and  Frank  Bowlsby  are  each  entitled  to  an  un- 
divided one-fifteenth  of  said  real  estate,  and  that  partition 
of  said  premises  should  be  made  among  the  several  parties 
above  mentioned,  if  an  equitable  division  of  said  lands  can 
be  made,  and,  if  not,  that  the  said  premises  should  be  sold, 
and  division  of  the  proceeds  had  among  the  parties  above 
named,  according  to  their  interests  as  hereinbefore  agreed 
upon  and  found  by  the  court,  and,  whereas,  it  has  been  made 
to  appear  that  B.  F.  Bowlsby  is  the  ovmer  of  the  S.  E.  ^ 
of  the  S.  W.  y^  of  section  16,  in  township  75  N.  of  range 
27  W.  of  the  fifth  P.  M.,  Iowa,  and  that  it  is  the  desire  of 
B.  F.  Bowlsby  and  Blanche  Bowlsby  and  M.  J.  Bowlsby  that 
their  interests  in  said  land  be  set  off  adjacent  to  each  other, 
and  adjacent  to  the  lands  last  hereinbefore  described,  it  is 
therefore  ordered  by  the  court  that  4:he  said  referees  be,  and 
they  are  hereby,  directed  to  take  into  consideration  in  making 
said  partition  the  fact  of  the  ownership  of  said  additional 
lands  not  involved  herein,  and,  if  the  shares  of  B.  F.  Bowlsby, 
M.  J.  Bowlsby,  and  Blanche  Bowlsby  can  be  set  off  so  as  to 
join  said  additional  lands  without  injury  to  the  whole  estate 
and  without  injury  to  the  owners  of  the  remaining  interests 
in  said  land,  that  it  will  be  their  duty  to  so  set  off  the  same, 
and  the  said  referees  are  hereby  further  directed  to  appraise 
the  lands  involved  herein  in  separate  40-acre  tracts,  and  to 
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report  said  appraisement,  together  with  the  report  of  parti- 
tion, to  this  court  as  provided  by  law. 

Referees  were  appointed,  and  two  of  them  joined  in  a 
report  reconmaending  a  certain  plan  for  partition,  and  the 
third  filed  a  minority  report  recommending  another,  and 
concluding  with  this:  "And  I  further  report  that  in  my 
judgment  that  the  whole  of  the  lands  involved  in  this  action 
should  be  sold  in  four  parcels,  aa  follows :  Lot  7  one  parcel ; 
lots  6  and  8  one  parcel;  lots  12  and  3  one  parcel;  and  4  and 
5  one  parcel;  and  the  proceeds  thereof  divided  in  accord- 
ance with  the  interests  of  the  respective  parties.  All  of 
which  is  respectfully  submitted."  Upon  the  coming  in  of 
these  reports,  Minnie  Gregory  et  al.  filed  the  following  mo- 
tion: (1)  To  set  aside  both  reports  and  order  a  sale  of 
the  premises;  and  (2)  to  set  aside  the  majority  report,  and 
confirm  the  minority  one.  This  motion  was  overruled,  and 
the  motion  of  B,  F.  Bowlsby  et  al.  to  confirm  the  majority 
report  was  sustained,  and  a  final  decree  entered  accordingly. 
Minnie  Gregory  et  al.  appeal. 

The  contention  made  for  them  is  that  the  court  erred  in 

not  sustaining  their  motion.     It  is  argued  that  the  majority 

report  should  not  have  been  approved,  for  the  reason  that 

it  should  have  been  concurred  in  by  all  the 

1.  Paotitioh:  mi  .  .    •  I.   -I  t 

report  of  refcrecs.     There  is  no  provision  of  law  that 

referees.  *^ 

the  report  shall  be  unanimous,  and  we  know 
of  no  reason  for  holding  that,  in  the  absence  of  statute,  it 
should  be.  The  very  object  of  having  three  referees  is  to 
have  a  report  upon  which  the  court  may  act.  If  unanimity 
were  required,  it  might  be  next  to  impossible  in  some  cases 
to  have  partition  at  all.  It  is  the  general  rule  that  a  ma- 
jority of  executors,  trustees,  or  referees  may  act  in  any  given 
matter,  and  there  is  no  reason  in  public  policy  or  otherwise 
why  all  should  concur  either  in  their  acts  or  recommenda- 
tions. This  seems  to  be  the  rule  everywhere.  Kcme  v. 
Parker,  4  Wis.  123 ;  17  Am.  &  Eng.  Ency.  of  Law  (1st  Ed.) 
775. 

Vol.  137  U.— 18 
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Ne^  it  is  contended  that  the  court  should  not  have 

made  partition  at  all,  but  should  have  directed  a  sale  of  the 

property.     This  was  contrary  to  the  report  of  a  majority  of 

the   referees,    and   no   reason   appears   from 

rightto  either  report  or  in  the  testimony  why  this 

partition.  ^  J  J 

should  have  been  done.  Indeed,  upon  the  face 
of  the  report  construed  in  the  light  of  the  original  decree, 
which  is  not  appealed  from,  it  appears  that  sale  should  not 
have  been  made  of  that  part  of  the  land  allotted  to  Bowlsby 
et  al.,  appellees.  They  were  entitled  to  have  their  parts  con- 
sidered as  one  moiety,  and  to  unite  in  an  application  for 
partition  thereof.  Lddd  v.  Perley,  18  N.  H.  395 ;  Shull  t\ 
Kennon,  12  Ind.  34 ;  Forrest  Co.  v.  Cedar  Falls,  103  Iowa, 
619 ;  Page  v.  Webster,  8  Mich.  265  (77  Am.  Dec.  446).  No 
reason  appears  for  ordering  a  sale  of  the  entire  premises 
covered  by  the  original  decree ;  but  it  is  argued  that  Minnie 
Gregory  et  al.  were  entitled  to  and  should  have  had  an  order 
for  the  sale  of  their  part  of  the  lands.  This  is  doubtless 
true;  and  this  order  might  have  been  granted  by  the  trial 
court  had  it  been  asked.  As  no  such  request  was  made  in 
the  motion,  and  as  appellees  at  no  time  have  resisted  such 
relief,  we  do  not  feel  like  reversing  the  case  on  this  account. 
The  minority  report  recommended  a  sale  of  the  entire  prem- 
ises in  different  tracts,  and  appellants  asked,  in  the  event 
that  both  reports  were  not  set  aside  and  a  sale  of  the  entire 
premises  ordered,  that  the  minority  report  be  confirmed,  etc. 
So  far  as  the  sale  was  concerned,  this  recommended  a  sale  of 
the  entire  premises,  and  to  this  relief  Minnie  Gregory  et  al. 
were  not  entitled.  At  least,  they  have  not  shown  such  a 
situation  as  would  justify  us  in  setting  aside  the  majority  re- 
port and  the  final  decree  of  the  trial  court  No  error  ap- 
pears of  which  appellants  may  justly  complain. 

We  may  say,  however,  that  this  conclusion  is  without 
prejudice  to  the  right  of  Minnie  Gregory  et  al.,  appellants, 
to  have  partition  among  themselves  or  to  have  an  order  for 
the  sale  of  the  property  allotted  to  them. —  Affirmed. 
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Geoegb  W.  Kittekman,  Appellant,  v.  Boaed  of  Super- 
visoBs  OF  Wapello  County,  C.  H.  Dorothy  et  al. 

Appointment   to   office:    sch^diers    preference:    investigation.    As 

1  between  two  applicants  for  appointment  to  public  office  under 
the  soldier's  preference  act,  both  of  whom  are  honorably  dis- 
charged veterans  of  the  Civil  War,  the  appointing  officer  or 
board  is  not  required  to  make  a  formal  investigation  as  to 
their  respective  qualifications;  it  is  only  as  between  one  enti- 
tled to  the  preference  and  one  not  so  entitled  that  an  investi- 
gation is  required. 

Same:    removal  from  office.    Where  a  war  veteran  is  serving  an 

2  indefinite  term  of  employment  as  court  house  janitor,  the 
board  of  supervisors  cannot  arbitrarily  fix  the  termination  of 
his  employment  and  thereafter  proceed  to  appoint  another  on 
the  theory  of  a  vacancy,  as  the  same  amounts  to  a  removal  in 
violation  of  the  soldier's  preference  law;  there  can  be  a  re- 
moval only"  after  notice  and  hearing  upon  a  charge  of  incom- 
petency or  misconduct:  and  the  filing  of  an  application  for 
reappointment  will  not  constitute  a  waiver  of  the  right  to 
resist  such  removal. 

Soldiers'  preference  law:    constitutionauty.    The  soldier's  prefer- 

3  ence  statute  is  a  civil  service  law  so  far  as  it  relates  to  re- 
movals, and  is  not  invalid  because  confined  in  its  application 
to  veterans  of  the  Civil  War. 

Appeal  from  Wapello  District  Court. —  Hon.  C.  W.  Vbie- 
MiLLioN,  Judge. 

Saturday,  Fbbbuaby  15,  1908. 
The  plaintiff  in  his  petition  asked  for  a  writ  of  cer- 
tiorari and  also  a  writ  of  mandamus  with  reference  to  the 
protection  and  enforcement  of  his  right  to  be  appointed  and 
continued  in  the  office  of  janitor  of  the  courthouse  in  Wapello 
county,  alleging  that  he  was  a  veteran  of  the  late  Civil  War, 
honorably  discharged  from  the  service  of  the  United  States, 
and  entitled  to  a  preference  in  appointment  and  a  continu- 
ance in  that  office  under  the  provisions  of  chapter  9,  of  the 
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Acts  of  the  Thirtieth  General  Assembly  (1904),  The  de- 
fendant Dorothy  answered  that  he  was  holding  the  o&ce  or 
appointment  under  a  contract  with  the  board  of  supervisors 
of  the  county.  The  board  of  supervisors,  and  the  members 
of  the  board  individually,  who  were  made  parties  defendant, 
joined  in  this  answer.  The  defendants  also  filed  objections 
to  the  issuance  of  the  writ  asked  for  by  plaintiflE  and  to  the 
granting  of  a  restraining  order  as  applied  for  by  him.  The 
plaintiflE  demurred  to  defendant's  answer  and  objections, 
which  demurrer  being  overruled,  and  plaintiflE  electing  to 
stand  upon  his  demurrer,  judgment  was  rendered  against 
plaintiflE  for  costs.  From  this  judgment,  the  plaintiflE  ap- 
peals.—  Reversed  and  remanded. 

Chester  W.  Whitmore,  for  appellant. 

Smith  &  Lewis  and  Seneca  Cornell,  Covnty  Attorney, 
for  appellees. 

MoClain",  J. —  From  the  allegations  and  admissions 
found  in  the  answer  to  which  plaintiflE  demurred  we  may 
make  the  following  abridged  statement  of  the  facts  to  which 
the  provisions  of  the  veterans'  preference  act  are  to  be  ap- 
plied: On  January  5,  1906,  the  defendant  board  of  super- 
visors, by  resolution  providing  for  the  appointment  of  various 
oflScers  "  for  the  year  ending  March  1,  1907,"  designated 
plaintiflE  as  janitor  of  the  courthouse.  PlaintiflE  had,  how- 
ever, already  been  serving  as  janitor  from  March  1,  1905. 
On  January  4,  1907,  defendant  Dorothy  made  application 
to  the  board  in  writing,  asking  that  he  be  appointed  and 
employed  as  janitor,  and  showing  himself  to  be  an  honorably 
discharged  soldier  of  the  Civil  War.  On  the  next  day  plain- 
tiflE made  application  for  reappointment  "  as  janitor  of  the 
courthouse  at  the  expiration  of  my  present  term,"  setting 
forth  his  claim  of  preference  as  an  honorably  discharged 
soldier.  On  February  8th  following,  defendant  Dorothy  was 
appointed  janitor  for  the  year  ending  March  1,  1908,  and 
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plaintiff  on  the  16th  of  the  same  month  protested  against  the 
failure  of  the  board  to  favorably  act  on  his  application,  and 
demanded  the  right  to  be  heard  in  an  investigation  of  any 
charges  that  might  be  made  against  him.  Nevertheless  the 
board,  on  the  20th  of  the  month,  entered  into  a  contract 
with  defendant  Dorothy  to  perform  in  general  and  specific- 
ally the  duties  of  janitor  of  the  courthouse  at  an  agreed  com- 
pensation for  the  year  commencing  March  1,  1907.  It  was 
alleged  in  the  answer  that  the  board  made  an  investigation  as 
to  the  qualifications  of  the  two  applicants,  and,  after  being 
duly  advised  by  such  investigation,  decided  and  determined 
that  as  between  them,  both  being  honorably  discharged  sol- 
diers of  the  late  Civil  War,  defendant  Dorothy  possessed 
superior  competency,  qualifications,  and  fitness  for  said  ap- 
pointment; but  it  is  not  alleged  that  any  charges  of  incom- 
petency or  unfitness  were  made  as  against  the  plaintiff,  nor 
that  in  any  hearing  of  which  he  had  notice  he  was  found  to  be 
inccmipetent  or  to  have  been  guilty  of  any  misconduct. 

I.     The  first  section  of  chapter  9,  Acts  of  the  Thirtieth 
General  Assembly,  which  need  not  be  quoted  at  length,  pro- 
vides that  preference  in  appointment  in  departments  and 
public  works  of  the  State,  and  of  the  coimties, 
*  toowice:         cities,  and  towns  thereof,  shall  be  given  to  the 
preference:       houorably  discharged  soldiers,  sailors,  and  ma- 
rines of  the  late  Civil  War  who  are  citizens 
and  residents  of  the  State  over  other  persons  of  equal  quali- 
fications, and  that  any  officer,  board,  or  person  whose  duty 
it  is  or  may  be  to  appoint  or  employ  some  person  to  fill  such 
position  or  place  shall,  before  appointing  any  one,  make  an 
investigation  as  to  the  qualifications  of  such  soldier,  sailor, 
or  marine  who  is  an  applicant  for  the  position,  and  shall 
appoint  such  applicant,  if  he  is  a  man  of  good  moral  charac- 
ter, and  can  perform  the  duties  of  the  position  so  applied  for 
by  him.     Under  this  section  there  is  no  specific  obligation 
so  far  as  we  can  discover  to  make  an  investigation  as  between 
two  applicants  both  of  whom  are  honorably  discharged  sol- 
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diers,  sailors,  or  marines  of  the  late  Civil  War,  and  as  be- 
tween two  such  applicants  we  think  that  an  appointing  officer 
or  board  may  select  at  discretion  without  formal  investiga- 
tion or  finding  as  to  their  respective  qualifications.  It  is  only 
as  between  one  who  is  entitled  to  a  preference  under  the 
section  and  one  who  is  not  entitled  to  such  preference  that  an 
investigation  and  finding  is  required. 

II.     The  second  section  of  the  act  relates,  however,  to 

removals  of  persons  holding  positions  by  appointment  or  em- 

2.  Same:  removal   ploymcut,  and  who  are  honorably  discharged 

fromoflScc        soldicrs,  sailors,  or  marines  as  aforesaid.     In 

full  this  section  is  as  follows: 

Section  2.  Removals:  Any  person  whose  rights  shall 
be  in  any  way  prejudiced  contrary  to  any  of  the  provisions 
of  this  section  shall  be  entitled  to  a  VTrit  of  mandamus  to 
remedy  the  wrong.  No  person  holding  a  position  by  ap- 
pointment or  employment  in  the  State  of  Iowa,  or  in  the 
several  counties,  cities  or  towns,  thereof,  who  is  an  honorably 
discharged  soldier,  sailor  or  marine  having  served  as  such 
in  the  Union  army  or  navy  during  the  late  Civil  War  shall 
be  removed  from  such  position  or  employment  except  for 
incompetency  or  misconduct  shown  after  a  hearing,  upon 
due  notice,  upon  stated  charges,  and  with  the  right  of  such 
employe  or  appointee  to  a  review  by  writ  of  certiorari.  The 
burden  of  proving  incompetency  or  misconduct  shall  rest 
upon  the  party  alleging  the  same.  Nothing  in  this  action 
shall  be  construed  to  apply  to  the  position  of  private  secre- 
tary or  deputy  of  any  official  or  department,  or  to  any  person 
holding  a  strictly  confidential  relation  to  the  appointing 
officer. 

It  being  conceded  that  plaintiff  is  an  honorably  dis- 
charged soldier  of  the  late  Civil  War,  and  that  he  was  hold- 
ing the  position  of  janitor  of  the  courthouse  by  general 
appointment  prior  to  the  action  of  the  board  in  January, 
1906,  purporting  to  fix  the  termination  of  his  employment 
on  the  1st  of  March,  1907,  we  believe  that  it  was  not  com- 
petent for  the  board  by  such  action  to  circumvent  the  pro- 
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visions  of  the  act  with  reference  to  the  removal  of  such  an 
employe  by  arbitrarily  fixing  the  termination  of  his  employ- 
ment, and  thereafter  proceeding  to  appoint  a  person  to  that 
position  on  the  theory  that  there  was  a  vacancy  to  be  filled 
for  one  year  commencing  on  the  Ist  day  of  March  following. 
The  original  appointment  having  been  for  an  indefinite  time, 
the  action  of  the  board  in  fixing  a  definite  term  after  which 
they  could  appoint  some  one  else  for  another  definite  term 
was  in  effect  a  removal  of  plaintiff,  without  compliance  with 
the  statutory  provisions  above  referred  to.  H.eaviland  v. 
Board  of  Freeholders,  64  K  J.  Law,  176  (44  Atl.  963). 
And  see,  as  somewhat  analogous.  People  v.  Kipley,  171  111. 
44,  89  (49  N.  E.  229,  41  L.  E.  A.  775). 

The  fact  that  plaintiff  applied  for  reappointment  for 
the  term  following  the  term  for  which  he  had  been  formally 
appointed  did  not,  we  think,  constitute  a  waiver  of  his  right 
to  resist  removal  otherwise  than  in  accordance  with  the  pro- 
visions of  the  statute.  Plaintiff  had  never  had  an  election 
as  to  whether  he  should  accept  an  appointment  for  a  definite 
period,  or  be  removed;  for,  as  already  indicated,  he  was 
not  subject  to  removal  otherwise  than  as  the  statute  pro- 
vides. 

The  position  of  janitor  of  the  courthouse  is  not  recog- 
nized by  any  statute,  and  the  defendant  board  no  doubt  had 
the  right  to  provide  for  the  filling  of  such  position  for  a 
definite  term  or  to  let  the  work  by  contract,  and  as  to  any 
one  accepting  the  position  under  such  an  arrangement  all 
rights  would  be  terminated  on  the  termination  of  the  em- 
ployment or  contract,  so  that  the  board  might  proceed  to 
appoint  or  employ  another  without  regard  to  the  provisions 
of  the  statute  with  reference  to  removal.  But  plaintiff  was 
holding  the  position  by  indefinite  appointment  or  employ- 
ment prior  to  the  action  of  the  board  relating  to  an  employ- 
ment for  a  specific  term,  and  he  could  be  removed  from  the 
position  only  by  compliance  with  the  statutory  provisions. 
Therefore  as  to  him  the  attempt  of  the  board  to  fill  the  posi- 
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tion  for  a  specified  term  or  by  contract  was  unauthorized. 
That  the  position  held  by  plaintiff  was  one  of  appointment 
or  employment  within  the  terms  of  the  statute  seems  not  to 
be  seriously  questioned.  As  holding  that  the  janitor  of  a 
courthouse  comes  within  such  a  statutory  provision  see  Peter- 
son  V.  Board  of  Freeholders,  63  N.  J.  Law,  57  (42  AtL  844)  ; 
Daily  v.  Board  of  Freeholders,  58  N.  J.  Law,  319  (33  Atl. 
739).  That  such  provisions  as  are  found  in  section  2  of  our 
statute  with  reference  to  removal  only  on  charges  and  an 
investigation  are  constitutional  has  been  decided  in  the  fol- 
lowing cases:  In  re  Stutzbach  v.  Coler,  168  N.  Y.  416  (61 
N.  E.  697);  People  v.  Kipley,  171  IlL  44  (49  K  E.  229, 
41  L.  E.  A.  775)  ;  Rogers  v.  City  of  Buffalo,  123  K  Y.  173 
(25  N.  E.  274,  9  L.  R  A.  579). 

It  is  urged,  however,  for  the  appellees,  that  the  cases 
above  cited  relate  to  civil  service  laws,  and  that,  as  our  sol- 
diers^ preference  law  is  not  a  portion  of  a  civil  service  system, 
8.  Soldiers'  ^^*  relates  Only  to  the  appointment  and  re- 

l5w  ™  nsS-  moval  of  veterans  of  the  Civil  War,  those  cases 
tutionauty.  ^^^  ^^^  applicable.  We  see  no  reason  for  mak- 
ing a  distinction.  So  far  as  our  statute  relates  to  removals, 
it  is  to  that  extent  a  civil  service  law,  and  it  was  certainly 
within  the  discretion  of  the  Legislature  to  make  provision  for 
the  continuance  in  employment  of  a  veteran  until  he  should 
be  removed  on  charges  and  an  investigation,  although  no  such 
provision  is  made  as  to  other  officers  or  employes.  Shaw  v. 
City  Council  of  MarshaUtovm,  131  Iowa,  128. 

The  lower  court  erred,  therefore,  in  overruling  plain- 
tiff^s  demurrer  to  defendants'  answer,  and  the  judgment 
against  the  plaintiff  is  reversed,  and  the  case  is  remanded 
to  the  lower  court  for  further  proceedings  in  accordance  with 
the  views  expressed  in  this  opinion. —  Reversed. 


Feb,  1908]  Hawkins  v.  Young.  281 


E.  K.  Hawkins,  Appellant,  v,  Silvanus  Young.  ( 137  281 

jfl42    664 

Negotiable  instruments:    bona  fide  holder:    burden  of  proof:    in- 

1  STRUcnoNS.  Under  the  statute,  where  it  is  shown  that  the 
title  of  any  person  who  has  negotiated  an  instrument  is  de- 
fective, the  burden  is  on  the  holder  to  prove  that  he  or  some 
one  through  whom  he  claims  acquired  titlq  in  due  course;  and 
where  the  instructions  in  a  suit  by  the  indorsee  of  a  note,  when 
construed  together,  announce  this  rule  they  will  not  be  held 
misleading  although  a  single  paragraph  standing  alone  is  in- 
correct. 

Same:    presumption  as  to  instructions.    Where  none  of  the  evi- 

2  dence  is  before  the  appellate  court  it  will  be  presumed  that 
the  instructions  were  based  on  the  condition  of  the  record  at 
the  time  they  were  given. 

Appeal  from  Jasper  District  Court. —  Hon.  Bybon  W.  Pees- 

TON,  Judge. 

Satueday,  Febbuaby  15,  1908. 

Suit  on  a  promissory  note.  Trial  to  a  jury.  Verdict 
and  judgment  for  the  defendant  The  plaintiff  appeals. — 
AfJirTned. 

J.  G.  Hawkins,  for  appellant. 

E.  M.  8.  McLaughlin,  for  appellee. 

Shkbwin,  J. —  The  note  sued  on  was  given  by  the  de- 
fendant to  Morgan  &  Korf,  and  it  was  indorsed  by  them  to 
John  G.  Harrah,  and  by  him  to  the  appellant,  who  alleges 
that  she  is  the  owner  and  holder  thereof  for  value  before 
maturity.  The  defendant  alleged  fraud  in  the  procurement 
of  the  note  and  other  defenses  which  we  need  not  more  par- 
ticularly notice.  After  properly  stating  the  issues  to  the 
jury,  the  court  instructed  as  to  who  is  to  be  considered  a 
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holder  of  a  negotiable  instrument  in  due  course,  and,  further, 
that  the  note  in  suit  was  in  form  a  negotiable  instrument 
within  the  meaning  of  the  law,  and  that  the  undisputed 
evidence  showed  that  it  was  indorsed  to  the  plaintiff  before  it 
became  due.  The  court  then  gave  the  following  instruction : 
"  As  the  court  has  said,  the  presumption  is  that  the  holder 
is  deemed  prima  facie  to  be  a  holder  in  due  course ;  but  if  the 
defendant  has  shown  that  the  title  in  the  person  who  nego- 
tiated the  instrument  was  defective,  the  burden  is  on  the 
holder  to  prove  that  some  person  under  whom  she  claims 
acquired  the  title  as  holder  in  due  course.  The  title  of  a 
person  who  negotiates  an  instrument  is  defective  within  the 
meaning  of  the  law  when  he  obtained  the  instrument  or  any 
signature  thereto  by  fraud,  duress,  or  force  and  fear,  or 
other  unlawful  means,  or  for  an  illegal  consideration;  or 
when  he  negotiates  it  in  breach  of  faith,  or  under  circum- 
stances that  amount  to  a  fraud." 

The  appellant  relies  for  a  reversal  of  this  case  upon  the 
statement  in  this  instruction  that  the  burden  is  on  the  holder 
to  prove  that  some  person  under  whom  she  claims  acquired 
1.  Negotiable  ^^®  ^^^^®  ^®  holder  in  duc  course.  Code  Supp. 
bVf^ndi^''''^''  1902,  section  3060a59,  defines  who  is  deemed 
of  p?i;f?"^'^^  a  holder  in  due  course  in  the  following  lan- 
instructions.  guage :  "  Evcry  holder  is  deemed  prima  facie 
to  be  a  holder  in  due  course ;  but  when  it  is  shown  that  the 
title  of  any  person  who  has  negotiated  the  instrument  was 
defective,  the  burden  is  upon  the  holder  to  prove  that  he,  or 
some  person  under  whom  he  claims,  acquired  the  title  as  a 
holder  in  due  course.  .  .  ."  It  is  therein  provided  that 
the  burden  is  on. the  holder  to  prove  that  he  or  some  person, 
etc. ;  and  it  will  be  noticed  that  the  instruction  complained  of 
did  not  follow  the  language  of  the  statute  in  this  respect,  and, 
if  the  instruction  were  to  be  considered  alone,  there  can  be  no 
question  as  to  the  error  therein  in  the  respect  indicated.  But 
it  is  a  familiar  rule  that  the  instructions  must  be  considered 
as  a  whole,  and,  if,  when  so  considered,  it  can  be  said  that 
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the  jury  was  not  misled,  there  will  not  be  a  reversal  because 
of  the  use  of  language  in  a  single  paragraph,  which,  stand- 
ing alone,  might  not  announce  correct  law.  FaiLst  v.  Hos- 
ford,  119  Iowa,  97. 

The  instruction  complained  of  relates  more  particularly 
to  the  burden  of  proof,  and  did  not  attempt  to  specifically 
define  the  rights  under  the  issues  and  the  evidence  introduced 
on  the  trial.  It  was  followed  by  an  instruction  which  stated 
to  the  jury  that  even  if  it  found  there  was  fraud  in  the  in- 
ception of  the  note,  or  that  it  was  without  consideration, 
there  must  be  a  verdict  for  the  plaintiff,  unless  she  or  her 
agent,  J.  C.  Hawkins,  had  notice  of  the  alleged  infirmities  or 
notice  that  there  was  a  defective  title,  or  that  the  note  was 
"negotiated  to  and  taken  by  the  plaintiff  under  such  cir- 
cumstances as  would  amount  to  bad  faith."  In  still  another 
instruction  the  court  advised  the  jury  as  to  what  would  con- 
stitute notice  of  infirmities  in  an  instrument  or  a  .defect  in 
its  title,  and  then  said :  "  The  mere  fact,  if  you  so  find,  that 
the  plaintiff  or  her  agent  was  negligent  in  taking  the  note,  or 
had  notice  of  such  circumstances  as  would  put  her  upon  in- 
quiry, is  not  sufficient  to  constitute  the  notice  that  is  required 
by  law.  Such  knowledge  or  notice,  however,  may  be  shown 
by  evidence,  either  direct  or  circumstantial,  and  the  infer- 
ences properly  drawn  therefrom."  And  in  another  instruc- 
tion the  jury  was  directed  that  "  any  knowledge  or  notice 
that  J.  C.  Hawkins,  as  agent  for  the  plaintiff,  would  have  as 
to  any  of  the  matters  herein  referred  to  as  requiring  notice, 
would  be  the  same  as  to  the  plaintiff  herself."  It  will  be 
observed  from  these  instructions  that  the  jury  was  specific- 
ally directed  that  it  must  find  for  the  plaintiff  unless  she  or 
her  agent  had  notice  of  the  infirmities  in  the  note  sued  on, 
and  we  are  abundantly  satisfied  that  the  omission  complained 
of  in  the  first  instruction  noticed  cannot  have  misled  the 
jury  as  to  the  rights  of  the  plaintiff,  and  for  this  reason  there 
should  be  no  reversal  of  the  case. 

There  is  another  reason  why  the  judgment  should  be 
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aflSnned.     None  of  the  evidence  on  which  the  case  was  tried 

is  before  us,  and  we  must  presume  that  the  instructions  were 

based  upon  the  condition  of  the  record  at  the 

2.  Samb:  pre-  ,  '^  .  -rf     ^  j      i  j 

sumption  as  to    time  tbev  wcrc  ffiven,     if  the  record  snowed 

instructions.  .  .  , 

that  the  plaintiff  had  not  herself  acquired  the 
title  as  a  holder  in  due  course,  the  instruction  would  be 
correct.  Jerolman  v.  C.  G.  W.  B.  R.  Co.,  108  Iowa,  178; 
State  V.  Goering,  106  Iowa,  636.  It  may  possibly  be  said 
that  the  instructions  taken  as  a  whole  tend  to  indicate  that 
there  was  some  evidence  supporting  the  plaintiff's  plea  that 
she  had  acquired  title  as  a  holder  in  due  course,  but  the 
inference  to  be  drawn  from  such  instructions  is  slight,  and 
can  hardly  be  said  to  overcome  the  rule  above  annoimced. 
The  judgment  is  affirmed. 


Faistnib  Mooee,  Appellee,  v.  Ed.  Rawlings,  Sheriff,  Appel- 
lant 

Execution  sale  of  wife's  property  for  husband's  debts:    estoppel. 

1  The  rule  that  a  wife  who  permits  the  title  of  her  real  prop- 
erty to  be  and  remain  in  her  husband  is  estopped  to  deny  the 
husband's  title,  as  against  third  parties  who  in  good  faith  ex- 
tend credit  to  the  husband  on  the  strength  of  his  apparent 
title,  has  no  application  in  favor  of  a  silent  purchaser  of  an 
outstanding  dishonored  note  of  the  husband. 

Same.    The  silent  purchaser  of  a  husband's  note  who  knew  just 

2  prior  to  the  purchase  and  the  debtor's  marriage  that  he  had  no 
property,  and  who  made  no  investigation  save  an  inspection 
of  the  deed  record  cannot  sell  on  execution  land  belonging  to 
the  wife,  the  apparent  title  to  which  is  in  the  husband,  to  sat- 
isfy the  note. 

Appeal  from  Monona  District  Court. —  Hon.  F.  R.  Gaynqb, 

Judge, 

Satubdat,  Febeitaet  15,  1908, 

Action  in  equity  to  enjoin  the  defendant,  sheriff  of 
Monona  county,  from  making  sale  of  certain  real  estate 
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under  execution  issued  upon  a  judgment  in  favor  of  John 
Bawlings  and  against  Claude  Moore,  husband  of  plaintiff. 
From  a  decree  in  favor  of  plaintiff,  defendant  appeals, — 
Afp^rmed. 

T.  B.  Lutz  and  Pritchard  &  Newby,  for  appellant. 

W.  L.  Smith,  for  appellee. 

Bishop,  J. —  The  property  in  question  consists  of  two 
lots  in  the  town  of  Mapleton,  Monona  county,  and  the  same 
were  purchased  by  plaintiff  in  June,  1904.  By  error  the 
name  of  Claude  Moore,  husband  of  plaintiff,  was  inserted 
in  the  deed  as  grantee,  and  the  instrument  was  so  executed, 
delivered,  and  placed  of  record.  The  error  was  one  of 
inadvertence,  and  solely  that  of  the  grantor,  who  directed 
the  scrivener  to  thus  prepare  the  instrument,  although  he 
knew  that  the  purchase  was  made  and  the  consideration  paid 
by  plaintiff.  The  error  came  to  the  knowledge  of  Claude 
Moore  within  a  few  days  after  the  recording  of  the  deed,  but 
at  the  time  he  said  nothing  on  the  subject  to  plaintiff,  and  she 
did  not  know  of  such  error  until  several  months  later,  nor 
until  after  she  and  her  husband  had  executed  a  mortgage  to 
one  Whiting  on  the  property.  She  then  requested  of  her 
husband  a  conveyance ;  but  it  seems  that,  on  consideration  of 
the  subject,  they  concluded  that  this  could  not  be  done  while 
the  mortgage  to  Whiting  remained  on  the  property.  There- 
after John  Bawlings  purchased  a  note  outstanding  against 
said  Claude  Moore,  which  note  bore  date  and  had  become 
dishonored  long  prior  to  the  purchase  by  plaintiff  of  the 
real  estate  in  question;  and,  having  reduced  the  same  to 
judgment,  caused  an  execution  to  issue  and  be  levied  upon 
said  lots.  It  was  to  enjoin  sale  under  such  levy  that  this 
action  was  brought  The  defendant  in  answer  alleges  that  in 
virtue  of  the  facts  disclosed  by  the  deed  record,  and  the  fact 
that  Claude  Moore  was  in  possession  of  the  lots,  the  said  John 
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Rawlings  was  induced  to  purchase  the  dishonored  note  on 
which  said  judgment  was  based,  and  he  insists  that  plaintiff 
is  estopped  from  asserting. any  right  as  against  the  lien  of 
the  said  judgment. 

Conceding  the  facts  of  the  answer,  we  think  a  finding 

for  estoppel  not  warranted.     Counsel  for  appellant  rely  upon 

the  general  equitable  doctrine  that  where  the  apparent  title 

to  real  property  belonging  to  a  wife  is  by  her 

1,    EXBCUTION 

SALE  OF  wipe's    permitted  to  be  in  her  husband  and  third  per- 

PBOPERTY  FOR  "^  . 

DM?-^esto  el  ^^^  ^^  *^®  strength  of  such  apparent  title, 
and,  in  good  faith,  extend  credit  to  her  hus- 
band, she  will  be  estopped  to  deny  such  title.  To  the  sound- 
ness of  the  doctrine  as  thus  stated  we  are  fully  committed. 
McCormick  Machine  Co.  v.  Perkins,  135  Iowa,  64.  But  it 
will  be  observed  that  the  basis  of  the  estoppel  in  such  cases  is 
a  favor  secured  by  the  husband  on  faith  of  his  apparent  own- 
ership being  real,  and  which  otherwise  would  not  have  been 
granted  to  him.  Stated  in  another  way,  the  wife  is  bound  to 
silence  only  respecting  the  conduct  of  her  husband  having 
relation  to  the  property  during  the  time  he  holds  title. 
Now,  confessedly,  Eawlings  had  no  dealings  with  the  hus- 
band of  plaintiff.  In  becoming  possessed  of  the  stale  note 
in  question,  he  stepped  into  the  shoes  of  and  succeeded  only 
to  such  rights  as  were  possessed  by  his  assignor.  Most  cer- 
tainly the  latter  could  not  have  asserted  any  right  in  the 
property  as  against  plaintiff,  the  real  owner,  for  the  simple 
and  all-sufficient  reason  that  he  had  not  been  led  to  act  to 
his  prejudice  by  any  conduct  on  the  part  of  either  plaintiff 
or  her  husband;  and  we  are  unable  to  see  how  the  assign- 
ment of  his  demand  to  Rawlings  could  confer  upon  the  latter 
any  rights  in  excess  of  those  he,  the  assignor,  possessed. ' 
In  any  event,  it  is  not  possible  that  out  of  any  transaction 
occurring  between  Rawlings  and  his  assignor  —  in  which 
neither  plaintiff  or  her  husband  had  any  part  —  there  should 
arise  an  estoppel  against  plaintiff  forbidding  her  to  assert 
title  to  property  of  which  she  is  conceded  to  be  the  solo 
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owner.  The  principle  on  which  this  conclusion  is  based  with 
citation  of  illustrative  cases  may  be  found  in  16  Cyc  723, 

But,  if  there  was  room  for  doubt  respecting  the  doctrine 
as  we  have  discussed  it,  we  should  still  be  compelled  to 
hold  on  the  evidence  that  the  defense  was  not  made  out. 
8  Sam  Eawlings  was  well  acquainted  with  Claude 

Moore,  and  knew  that  on  his  marriage  to 
plaintiff  shortly  before  the  purchase  of  the  real  estate  in 
question  he  had  no  property  of  any  kind.  And  we  think 
he  knew  that  the  property  turned  over  as  the  purchase  price 
of  the  real  estate  was  owned  by  plaintiff.  He  made  no 
investigation  beyond  inspecting  the  deed  record ;  and  beyond 
the  fact  of  the  deed  he  had  no  reason  to  beKeve  that  plaintiff 
had  made  a  gift  of  the  property  to  her  husband.  A  simple 
inquiry  would  have  revealed  to  him  the  true  situation,  but 
he  did  not  see  fit  to  make  it.  He  is  in  no  position  to  assert 
that  he  was  innocently  misled  to  his  prejudice. 

The  decree  was  rightly  entered ;  and  it  is  affirmed. 


Th»  Babbbb  Asphalt  Paving  Company,  Appellee  v. 
WooDBUBT  County,  and  O.  B.  Talley,  Teeasueeb 
OP  WooDBUBY  County,  Iowa,  Appellant. 

Municipal  corporations:  fees  of  county  treasurer.  Money  col- 
lected to  pay  certificates  issued  by  a  city  to  a  contractor  for 
public  improvement  is  not  due  the  city,  in  the  sense  that  the 
county  treasurer  may  retain  a  portion  thereof  for  his  services 
in  collecting  the  same. 

Appeal  from  Woodbury  District  Court. —  Hon.  John  F, 
Olivee,  Judge. 

Saturday,  Febbuaby  15,  1908. 

Action  to  recover  certain  money  retained  by  defendants 
as  commission  for  collecting  through  the  county  treasurer 
prior  to  May  10,  1906,  special  assessments  for  paving  cer- 
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tain  streets  in  the  city  of  Sioux  City,  and  to  enjoin  defend- 
ants from  retaining  further  collection  fees  for  such  worL 
The  trial  court  granted  the  relief  prayed,  and  defendants 
appeal, —  Affirmed. 

Strong  &  Whitney,  for  appellants. 

Reed  &  Reed  and  Robinson  &  Lynch,  for  appellee. 

Deemeb,  J. —  Plaintiff  is  the  owner  and  holder  of  a 
large  number  of  certificates  of  special  assessments  growing 
out  of  a  contract  it  had  with  the  city  of  Sioux  City  for 
the  paving  of  certain  streets  therein.  These  certificates  were 
issued  and  delivered  to  plaintiff  in  payment  for  the  work, 
and  were  held  by  it  when  this  action  was  commenced.  The 
defendant's  county  treasurer  retained  out  of  money  collected 
by  him  in  payment  of  these  special  assessments  three-fourths 
of  one  per  cent,  of  the  amount  thereof  upon  the  assump- 
tion that  he  was  entitled  thereto  as  commission  under  section 
490  of  the  Code.  This  action  is  to  recover  the  amount  so 
retained,  and  to  enjoin  further  retention  of  these  commis- 
sions. 

Defendants  contend  that  the  treasurer  was  and  is  en- 
titled thereto  under  the  section  of  the  Code  referred  to 
which  so  far  as  material,  reads  as  follows :  "  Each  cotmty 
treasurer  shall  receive  for  his  services  the  following  com- 
pensation :  Three-fourths  of  one  per  cent,  of  all  money  col- 
lected by  him  as  taxes  due  any  city  or  town,  to  be  paid  out 
of  the  same.''  We  may  assume  for  the  purposes  of  the 
case  that  these  special  assessments  were  taxes  in  the  broad 
sense  of  that  term,  but  it  must  also  appear  to  justify  the 
retention  of  the  money  that  these  taxes  were  due  the  city 
of  Sioux  City.  It  is  not  enough  to  show  that,  when  col- 
lected, these  exactions  were  for  the  benefit  of  the  city,  for 
the  statute  says,  "taxes  due  the  city  or  town."  Unless 
they,  were  due  to  the  city,  or  what  is  the  same  thing,  owing 
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to  the  municipality,  the  treasurer  had  no  authority  to  retain 
his  conunission  out  of  the  fund  collected.  The  word  "  due  " 
in  its  primary  sense  means  "  owing."  Bather  Banking  Co. 
V.  Briggs  Co.,  138  Cal.  724  (72  Pac  352) ;  U.  8.  v.  Bank, 
31  U.  S.  29,  (8  L.  Ed.  308).  And,  as  applied  to  the  statute 
now  before  us,  the  words  "  due  the  city "  mean  *^  owing 
to."  Were  these  special  assessments  owing  to  the  city? 
Manifestly  not.  The  certificates  were  held  by  plaintiff,  and 
were  payable  out  of  the  special  assessments.  These  assess- 
ments were  owing  to  the  holders  of  the  certificates,  although, 
perhaps,  collected  for  the  benefit  of  the  city.  Under  section 
841  of  the  Code  the  county  treasurer  is  required  to  pay  these 
assessments  to  the  holders  of  the  certificates,  and  not  to  the 
city.  The  cost  of  collecting  cannot  be  included  in  the  assess- 
ment. Eigman  v.  Sioux  City,  129  Iowa,  291.  And  the 
tax  is  not  for  city  purposes.  Farwell  v.  Brick  Co.,  97  Iowa, 
286.  Moreover,  these  certificates  must  be  sold  at  par,  with 
interest  down  to  the  time  of  delivery,  and  bonds  may  only 
be  issued  for  the  amount  of  special  taxes  levied;  and,  if  a 
commission  were  allowed  for  the  collection  of  the  taxes, 
this  would  amount  to  such  a  diminution  of  the  fund  as 
would  defeat  the  objects  and  purposes  of  the  statute.  Eig- 
man  v.  Sioux  City,  supra. 

In  Merril  v.  Marshall  County,  74  Iowa,  24,  it  is  ex- 
pressly held  that  a  county  treasurer  is  not  entitled  to  retain 
from  a  tax  voted  in  aid  of  railways  a  commission  for  the 
collection  thereof.  This  seems  to  rule  the  case  at  bar;  but 
it  is  said  that  this  case  is  an  authority  for  appellants,  in 
that  a  suggestion  is  there  made  that,  if  the  taxes  were  col- 
lected for  cities  or  towns,  a  commission  might  be  retained. 
It  is  true  there  is  such  a  suggestion,  but  the  kind  of  taxes 
referred  to  is  not  mentioned.  Moreover,  the  question  here 
presented  was  in  no  manner  involved  or  decided,  and  the 
expression  is  mere  dictum.  True  it  is,  that  additional  work 
is  imposed  upon  the  county  treasurer  in  making  these  col- 
lections; but,  unless  there  be  a  statute  authorizing  it,  he  is 

Vol.  137  U.— 19 
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not  entitled  to  compensation  therefor.     State  v.  Barker,  116 
Iowa,  96 ;  Holland  v.  Wright  Co.,  82  Iowa,  164. 

We  do  not  decide  whether  or  not  he  is  entitled  to  com- 
pensation from  the  county  under  paragraph  2,  section  490, 
Code,  as  that  question  is  not  before  us.     We  are  very  clearly 
of  opinion  that  the  treasurer  was  not  entitled  to  retain  a. 
commission  out  of  the  assessments  collected  by  him. 

The  judgment  is  therefore  affirmed. 


James  Elliott,  Appellant  v.  Ralph  Elliott  and  Mab- 
GABET  Elliott. 

Replevin:  evidence  of  ownership.  In  replevin  of  cattle  the  evi- 
dence is  reviewed  and  held  sufficient  to  show  plaintiff's  owner- 
ship in  one  of  the  animals. 

Appeal  from  Taylor  District  Court. —  Hon.  H.  M.  Towneb, 

Judge. 

Satubday,  Febeuaby  15,  1908. 

Action  in  replevin  for  one  roan  cow,  one  red  cow,  two 
heifers,  and  two  calves.  At  the  close  of  plaintiff's  evidence 
the  petition  was  dismisssed,  and  he  appeals. —  Reversed. 

M.  R.  Brant  and  William  M.  Jackson,  for  appellant 

McCoun  &  Burrell,  for  appellees. 

Ladd,  C.  J. —  The  petition  was  dismissed  for  that,  as 
was  thought,  the  evidence  adduced  by  plaintiff  did  not  show 
that  he  was  owner  of  any  of  the  cattle  in  controyersy.  The 
plaintiff,  who  was  79  years  of  age,  lived  with  his  son  Ealph, 
the  defendant,  on  his  (the  father's)  farm.  As  milk  was 
needed  in  the  family  he  directed  Ralph  to  keep  a  lookout 
for  a  cow,  and  the  latter  learned  when  attending  a  school 
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meeting  that  Dennis  had  one  for  sale,  and  said  to  him 
that  he  wished  to  buy.  Plaintiff  testified :  "  I  went  over 
to  Mr.  Dennis'  a  year  ago  last  spring  the  first  Monday  in 
March.  The  cow  had  just  come  in  fresh.  I  asked  Mr. 
Dennis  about  it,  and  he  said  he  would  sell  it  for  $30  cash; 
could  not  take  it  away  then.  The  calf  was  one  or  two  hours 
old.  Went  over,  he  and  I,  next  morning,  and  I  paid  Mr. 
Dennis  $30  in  cash,  and  the  defendant  and  I  drove  the 
cow  and  calf  home."  He  testified  further  that  he  was  the 
owner  of  the  property,  and  that  Ralph  did  not  buy  it,  and 
reiterated  on  cross-examination  that  he  had  bought  and 
paid  the  price,  that  he  had  never  sold,  and  that  it  was  under- 
stood that  defendants  were  to  have  the  butter  and  milk  from 
the  cows  for  their  keeping.  Dennis  testified  that  after  the 
meeting  mentioned  plaintiff  and  defendant  stopped  at  his 
place  to  see  the  cow,  but  as  it  was  back  in  the  timber  where 
it  had  dropped  a  calf  shortly  before  plaintiff  remained  at 
the  house  while  defendant  and  Dennis  went  to  look  at 
her.  On  the  way  back  Ralph  said,  "  Since  this  cow  has 
had  a  calf,  you  wouldn't  change  the  price  on  me,  would 
you  ? "  to  which  Dennis  answered  that  if  "  he  wanted  her 
he  might  have  her  at  the  same  price."  "  Q.  When  you  went 
back  to  the  barn,  was  the  bargain  closed?  A.  As  we  were 
going  up  he  told  me  he  would  take  the  cow,  and  they  said 
they  would  come  and  get  her  the  next  morning.  Q.  Which 
one  said  they  would  come  and  get  her  ?  A.  They  both  said 
it.  I  don't  recollect  which  one.  Q.  Did  they  come  back 
the  next  morning?  A.  Some  time  the  next  forenoon.  I 
don't  remember  the  time  it  was.  Q.  The  plaintiff  was  pres- 
ent during  the  deal,  and  took  part,  so  far  as  he  was  able, 
in  the  conversation  had  in  regard  to  this  cow?  A.  Do  you 
mean  Ralph  Elliott?  Q.  I  ihean  James  Elliott,  the  plain- 
tiff, and  Ralph  Elliott,  the  defendant,  were  both  present 
and  both  talked  and  understood  it.  A.  Yes,  sir.  Q.  At 
the  time  the  cow  was  sold,  who  paid  for  the  cow  ?  A.  The 
next  morning  when  they  came  back  I  was  out  to  the  bam, 
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and  they  looked  the  cow  over.  The  calf  was  up  all  right, 
and  Ealph  Elliott  says  to  his  father,  '  Pay  this  fellow  for 
the  cow,  and  let's  be  going,'  and  Mr.  James  Elliott  paid 
me  for  the  cow," 

This  was  all  the  evidence  bearing  on  the  ownership 
of  this  cow,  and,  as  we  think,  clearly  indicates  the  purchaser 
to  have  been  the  plaintiff.  The  issue  is  not  to  be  determined 
as  though  Dennis  were  a  party,  but  as  between  plaintiff  and 
the  defendant  The  son  had  looked  up  the  cow  as  directed. 
Doubtless  because  of  the  infirmities  of  old  age  the  father 
allowed  him  to  go  into  the  field  and  examine  the  animal 
while  he  remained  at  the  house;  but,  according  to  Dennis, 
upon  their  return  he  participated  in  making  the  bargain, 
returned  with  his  son  the  next  day,  and  paid  the  purchase 
price.  If  the.  son  spoke  to  Dennis  as  though  he  were  buy- 
ing, this  was  not  in  the  presence  of  plaintiff,  who,  as  is 
fairly  to  be  inferred  from  the  record,  supposed  he  was 
purchasing  the  cow,  and  the  son  must  have  so  understood  it, 
and,  in  view  of  their  relationship  and  the  authority  given 
to  the  son,  cannot  be  regarded  as  suflScient  alone  to  raise 
an  issue  as  to  whether  the  father  in  paying  for  the  animal 
became  its  owner.  The  court  erred  in  deciding  otherwise. 
As  to  the  roan  cow,  much  of  plaintiff's  evidence  on  cross- 
examination,  though  in  the  nature  of  conclusions,  was  in- 
consistent with  his  claim  of  title,  and  as  to  her  and  her 
increase  we  might  not  be  inclined  to  disturb  the  court's 
finding. 

The  judgment  is  reversed. 


Flokencb  Nesmith^  Biedie  Vebeb,  and  Noea  Bbalbt, 
Appellees  v.  John  Platt  et  al.,  and  Mary  E.  Smith, 
Appellants. 

Husband  and  wife:    antenuptial  settlement  in  lieu  of  dower. 

1    The  statutory  interest  of  a  wife  in  her  husband's  estate  may 

be  barred  by   the  provisions  of  an  antenuptial  contract;  as 
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where  by  mutual  agreement  it  is  recited  that  she  had  assigned 
and  delivered  to  him  specific  personal  property  for  his  life 
use,  and  that  upon  her  death  he  should  pay  the  agreed  value 
thereof  to  her  children  by  a  former  marriage,  and  that  if  she 
survive  him  the  said  sum  together  with  an  additional  amount 
should  be  paid  to  her  in  lieu  of  any  interest  or  dower  in  his 
estate. 

Same:    consideration.    The    marriage    of    parties,    each    owning 
2    property,  is  an  adequate  consideration  to  support  their  mutual 
antenuptial  contract  settling  their  respective  property  rights 
after  marriage. 

Dower:    when  barred.    The  acceptance  and  receipt  by  a  widow  of 

.  3    a  specific  sum   from   her  husband's  estate  "  in  full   payment 

^  and  settlement  of  all  my  rights  and  interest  in  said  estate" 

amounts  to   a  settlement  and  will  bar  and  estop   her  from 

claiming  any  further  interest. 

Antenuptial  contract:    variance  by  parol.    In   the  absence  of  a 

4  plea  of  fraud  or  alteration  in  the  terms  of  an  antenuptial  settle- 
ment of  property  rights  of  the  parties,  parol  evidence  that  the 
agreement  was  made  solely  for  the  purpose  of  settling  the 
husband's  rights  in  his  wife's  property  is  inadmissible. 

Ftaud:    burden  of  proof.    One  alleging  that  an  instrument  to  which 

5  he  is  a  party  was  procured  by  fraud  and  undue  influence  has 
the  burden  on  that  issue. 

Same:    antenuptial  agreement.    A  widow  seeking  relief  against  a 

6  fully  executed  antenuptial  contract  with  her  husband,  settling 
her  interest  in  his  estate  and  the  terms  and  conditions  upon 
which  she  is  to  be  repaid  for  property  turned  over  to  him,  has 
the  burden  of  showing  some  defect  in  the  contract  which  will 
defeat  the  same. 

Same:    evidence:    trust   relation.    Where    the    wife    had    $4,000 

7  and  the  husband  $30,000  at  the  time  of  their  marriage,  an  ante- 
nuptial contract  providing  that  upon  the  wife's  death  the  hus- 
band should  pay  to  her  children  by  a  former  marriage  the 
amount  of  her  property,  which  she  turned  over  to  him,  and  in 
case  she  outlived  him  she  should  receive  the  same  amount 
from  his  estate  and-  $1,000  in  addition  in  lieu  of  her  dower  in- 
terest, both  parties  being  compos  mentis  and  no  fraud  appear- 
ing, was  not  so  inequitable  as  to  afford  any  evidence  of  fraud; 
nor  did  the  parties  occupy  any  such  relation  of  trust  as  to 
call  for  affirmative  proof  of  the  fairness  of  the  agreement  when 
contested  by  the  wife. 

Antenuptial    contract:    release    of    dower:    consideration.    Even 

8  though  the  husband  did  not  receive  all  of  the  wife's  estate  under 
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the  contract,  still  the  agreement  to  pay  the  additional  $1,000 
and  the  consideration  of  marriage  was  sufficient  consideration 
to  support  the  wife's  promise  not  to  claim  any  dower  in  his 
estate. 


Appeal   from   Jasper   District    Court, —  Hon.    Bykon    W. 
Preston,  Judge. 

Saturday,  February  15,  1908. 

Suit  in  equity  to  quiet  plaintiffs^  title  to  certain  real 
estate.  Decree  for  plaintiffs,  and  defendant  Mary  R.  Smith 
appeals. —  Affirmed, 

J.  C.  Hawkins  and  J.  W,  Burke,  for  appellant 

0.  P.  Myers,  for  appellees. 

Deemer,  J. —  Plaintiffs  are  the  children  and  heirs  at 
law  of  J.  R.  Smith,  deceased,  who  died  intestate  August  17, 
1905,  seised  of  the  property  in  controversy.  Defendant 
Mary  R.  Smith  is  the  widow  of  J.  R.  Smith,  deceased,  and 
as  such  claims  a  share  of  his  property.  Plaintiffs  says  that 
defendant  widow  is  not  entitled  to  any  part  of  her  deceased 
husband's  estate  because  of  an  antenuptial  contract  entered 
into  before  her  marriage  to  deceased,  whereby  and  by  reason 
of  her  subsequent  contracts  and  settlements  she  released  any 
share  in  her  husband's  estate,  and  is  barred  and  estopped 
from  claiming  any  interest  therein.  Defendant  admits  the 
contract,  but  says  that  it  was  not  made  to  release  her  dower 
or  as  a  settlement,  but  had  reference  simply  to  her  property 
and  to  her  husband's  rights  therein  after  marriage,  and  that 
it  was  procured  by  fraud  or  executed  by  mistake.  As  to 
the  settlement  after  the  death  of  her  husband,  she  avers  that 
it  was  procured  by  fraud  and  undue  influence.  Defendant 
also  pleaded  that  the  antenuptial  contract  was  unfair  and 
inequitable,  and  should  not  be  enforced  against  her.  J.  R. 
Smith  and  Mary  Gardner,  now  Smith,  were  married  July 
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24,  1904.  At  that  time  he  was  about  fifty-six  years  old 
and  she  was  fifty-two.  Both  had  previously  been  married, 
and  each  had  children  by  these  former  marriages.  Mrs. 
Gardner  had  about  $4,000  in  notes  and  cash,  and  Smith 
was  the  owner  of  an  estate  worth  $30,000.  Just  prior  to 
their  marriage,  they  entered  into  the  following  antenuptial 
contract : 

This  antenuptial  contract  and  agreement  made  and  en- 
tered into  this  23rd  day  of  July,  A.  D.  1904,  by  and  between 
Mary  R.  Gardner  of  Jasper  county,  Iowa,  and  J.  R.  Smith 
of  Jasper  county,  Iowa,  witnesseth :  That  on  the  24th  day 
of  July,  A.  D.  1904,  the  said  Mary  R.  Gardner  is  to  marry 
and  become  the  lawful  wife  of  the  said  J.  R.  Smith,  and  she 
has  this  day  assigned  and  delivered  to  the  said  J.  R.  Smith, 
notes  and  cash  to  the  amount  of  four  thousand  dollars 
($4,000.00)  for  his  use  during  her  lifetime,  and  at  her 
death  the  said  J.  R.  Smith  agrees  to  pay  to  the  children 
of  Mary  R.  Gardner,  by  a  former  marriage,  four  thousand 
dollars  ($4,000.00).  In  case  the  said  J.  R.  Smith  should 
die  first,  leaving  the  said  Mary  R.  Gardner  his  widow,  then 
she  shall  receive  from  the  estate  of  the  said  J.  R.  Smith, 
the  sum  of  $5,000.00  (the  four  thousand  dollars  [$4,000.00] 
advanced  to  him  this  date,  and  one  thousand  [$1,000.00] 
additional)  in  lieu  of  any  interest  or  dower  in  the  estate  of 
said  J.  R.  Smith.  In  witness  hereof  we  have  hereunto  set 
our  hands  this  23rd  of  July,  A.  D.  1904.  [Signed]  Mary 
R.  Gardner.     [Signed]  J.  R.  Smith. 

Smith  lived  but  a  little  over  a  year  after  the  marriage, 
and  just  before  his  death  he  called  his  wife  into  his  presence, 
and  before  others  the  matter  of  this  contract  was  gone  over, 
and  Mrs.  Smith  expressed  herself  as  satisfied  therewith. 
After  the  death  of  J.  R.  Smith,  his  widow,  Mary,  filed 
claims  against 'the  estate,  and  thereafter  entered  into  a  settle- 
ment with  the  proper  representatives  of  the  estate,  whereby 
she  received  something  like  $550  more  than  was  provided 
for  her  by  the  antenuptial  contract  At  that  time  she  signed 
the  following  paper: 
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I,  Mary  E.  Smith,  hereby  agree  to  settle  with  the  heirs 
of  the  late  J.  E.  Smith,  receiving  as  my  share  of  his  es- 
tate the  amomit  as  stated  in  an  antenuptial  agreement  made 
with  him  on  the  23rd  day  of  July,  1904,  and  I  am  to  receive 
additional  $225.00  cash  for  necessary  expenses,  the  use  of 
the  home  in  which  we  lived  for  one  year,  if  J  desire  to  live 
in  it.  I  am  to  have  the  horse  named  ^  Charley '  to  use  dur- 
ing my  lifetime  and  at  my  death  said  horse  shall  be  de- 
livered to  the  children  of  J.  E.  Smith.  I  agree  to  keep 
said  horse  in  my  possession,  and  not  to  dispose  of  the  same. 
I  am  to  receive  amount  of  interest  and  principal  that  has 
been  paid  on  the  F.  E.  Sharp  mortgage  and  interest  on  loan 
that  was  turned  over  to  J.  E.  Smith  deceased  for  his  use.  I 
agree  to  accept  as  per  above  in  lieu  of  any  dower  or  dis- 
tributive share  in  the  said  estate  of  J.  R  Smith  deceased. 
Signed  this  19th  day  of  August,  1905.  [Signed]  Mary  E. 
Smith.  We  the  undersigned  children  of  said  J.  E.  Smith 
agree  that  Mary  E.  Smith  shall  be  paid  as  set  forth  in  the 
above  by  the  administrator  of  the  said  estate  as  soon  as  the 
same  can  be  done  after  his  appointment.  Signed  this  19th 
day  of  August,  1905.  [Signed]  Florence  Nesmith.  Birdie 
Veber.     Nora  Braley. 

Her  claim  against  the  estate  was  filed  September  7, 
1905,  and  was  for  $5,191.67,  being  the  amount  alleged  to 
be  due  her  under  the  antenuptial  contract.  This  was  allowed 
in  full  by  the  administrator  of  the  Smith  estate.  The 
amount  of  this  claim  was  paid  to  the  widow,  and  she  gave 
the  following  receipt  therefor: 

$5,416.67.  Newton,  Iowa,  Sept  6th,  1905.  Eeceived 
of  Charles  J.  Irish,  administrator  of  the  estate  of  J.  E. 
Smith,  DecM,  the  sum  of  five  thousand  and  four  hundred 
and  sixteen  and  67/100  dollars,  in  full  of  my  claim  against 
said  estate  on  said  antenuptial  agreement,  and  I  hereby 
waive  notice  of  the  final  report  of  said  administrator  and 
consent  to  his  final  discharge  without  notice  to  me,  same 
being  in  full  payment  of  my  said  claim  and  also  $225.00  al- 
lowance and  being  in  full  payment  and  settlement  of  all  my 
rights  and  interest  in  said  estate.  [Signed]  Mary  E. 
Smith. 
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These  transactions  are  relied  upon  as  a  bar  to  defend- 
ants' claim  for  distributive  share.     We  shall  first  look  to 
the  papers  themselves,  viewed  in  the  light  of  the  facts  above 
„  recited,   and   then   to   the   claims   made    for 

1.  Husband  AND 

wife:  ante-  appellant  in  the  light  of  the  testimony  which 
dkfwcr""^^^  it  is  claimed  should  be  considered  on  the 
issues  joined.  Appellant's  first  contention 
is  that  the  antenuptial  contract  or  agreement  has  no  refer- 
ence to  her  claim  to  her  husband's  property,  but  only  to  his 
rights  in  hers;  that  the  only  consideration  for  her  pros- 
pective husband's  agreement  was  the  receipt  of  her  property ; 
and  that,  in  so  far  as  it  relates  to  any  interest  which  she 
might  obtain  in  her  husband's  estate,  it  is  without  considera- 
tion and  void.  Going,  now,  to  the  agreement  itself,  it 
will  be  observed  that  it  has  express  reference,  not  only 
to  Mrs.  Gardner's  property  which  was  to  be  turned  over 
to  Smith,  but  to  her  dower  interest  in  Smith's  estate. 
It  was  provided  that,  in  the  event  Mrs.  Gardner  died 
first.  Smith  was  to  pay  to  her  children  $4,000.  In  that 
event,  she,  of  course,  would  have  no  dower  interest  or  right 
to  a  distributive  share.  In  the  event  he  died  first,  then 
Mrs.  Gardner  was  to  receive  from  his  estate  the  sum  of 
$5,000,  $4,000  being  the  amount  advanced  him  by  her  and 
$1,000  additional;  this  additional  sum  being  in  lieu  of 
interest  or  dower  in  the  estate  of  J.  E.  Smith.  The  con- 
sideration for  this  promise  was  not  only  the  receipt  of  the 
$4,000,  but  the  agreement  to  pay  the  additional  $1,000. 

Moreover,  the  marriage  was  a  mutual  and  adequate 
consideration  for  the  promises  made  by  the  respective  par- 
ties, one  which  the  law  has  denominated  the  highest 
2  Same:  kuown    to    the    law.     Each    of    the    parties 

consideration.  }^^^  property  at  the  time  of  the  marriage, 
and  the  agreement  was  manifestly  to  settle  the  rights 
of  the  other  thereto  growing  out  of  the  proposed  marriage 
relation.  In  the  event  the  husband  survived  the  wife, 
he  was  to  have  no  claim  to  her  money  or  property,  but  waa 


298  Xesmith  v.  Platt.  [137  Iowa 

to  repay  the  entire  amount  thereof  to  the  wife's  children 
by  a  former  marriage;  he  having  the  use  thereof  without 
interest  during  the  life  of  his  wife.  But  he  also  relinquished 
his  right  to  claim  one-third  thereof.  In  the  event  he  died 
first,  his  estate  was  to  repay  her  the  $4,000  and  give  her 
an  additional  sum  of  $1,000  in  lieu  of  interest  or  dower 
in  the  estate  of  Smith.  Surely  there  was  a  sufficient  con- 
sideration for  these  mutual  promises,  and  the  agreement  or 
contract  on  its  face  bars  dower  or  distributive  share.  That 
the  widow  so  understood  is  clear  from  the  receipt  over  date 
of  August  19,  1905,  which  she  signed. 

Moreover,  this  receipt  was  also  a  contract  of  settlement 
between  the  parties  after  the  death  of  J.  R.  Smith  for 
the  purpose  of  settling  their  respective  interests  in  and  to 
8  Dower-  ^^^    cstate ;    and    thereunder    the    defendant 

when  barred,  agreed  to  acccpt  a  certain  sum  in  lieu  of 
her  distributive  share.  This  it  seems  included  more  than 
she  was  given  by  the  antenuptial  contract,  and  on  its  face 
expressly  bars  dower.  Upon  the  strength  of  this  agreement, 
the  estate  of  Smith  was  settled  and  closed.  Upon  the  face 
of  the  papers  it  is  clear  that'  defendant  is  barred  and  es- 
topped from  claiming  anything  out  of  the  estate  of  her 
deceased  husband. 

But  defendant  insists  that  the  antenuptial  agreement 
was  not  made  for  the  purpose  of  settling  the  matter  as  to 
the  right  that  each  should  have  in  the  property  of  the  other, 
4.  Antenuptial  ^^^  solcly  for  the  purposc  of  defining  J.  R. 
vaHaSerby  Smith's  rights  to  his  prospective  wife's  prop- 
^^^^^'  erty;   and  she  introduced  and  attempted  by 

parol  evidence  to  establish  that  fact  In  the  absence  of  a 
plea  of  fraud  in  the  settlement  or  of  alteration  in  its  terms, 
such  testimony  was  inadmissible;  but,  even  were  it  admis- 
sible under  the  plea  of  fraud,  we  think  defendant  has  failed 
to  establish  her  claim  in  this  regard. 

Defendant  also  contends  that  the  other  papers  which 
we  have  set  out  were  obtained  by  fraud  and  undue  influence. 
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The  burden  was  upon  her  to  show  these  facts;  and  in  this 
6.  Fraud:  burden    ^^  ^^^  ^^^  ^^^  signally  failed.     The  clear 
of  proof.  preponderance  of  the  testimony  is  to  the  con- 

trary. 

Again,  it  is  argued  that  the  marriage  settlement  was 
and  is  inequitable  and  unfair,  and  that  a  court  of  equity 
should  not  specifically  enforce  the  same.     This  is  not  an 

6.  Same:  ante-       actiou  to  cnforcc  spccific  performance.     The 
agreement.        coutracts  havc  already  been  performed,  and 

defendant  Smith  has  been  given  more  than  her  antenuptial 
contract  called  for.  Defendant  is  seeking  relief  against 
her  executed  and  fully  performed  contracts  which  extinguish 
her  rights  in  and  to  the  property  of  the  estate,  and  it  is  for 
her  to  show  some  defects  therein  which  will  defeat  the  same. 
Naill  V.  Maurer,  25  Md.  532. 

Moreover,  the  contracts  were  not  so  inequitable  or  uncon- 
scionable as  to  afford  any  evidence  of  fraud,  and,  in  the 
light  of  the  surrounding  circumstances,  were  not  such  con- 

7.  Same:  evi-        tracts  as  a  court  of  equity  would  refuse  to 
relation.  euforcc.     The  parties   were   compos  mentis. 

They  were  dealing  with  reference  to^  the  property  that 
each  held,  and  there  was  no  misrepresentation  or  fraud 
upon  the  part  of  J.  R.  Smith,  nor  did  any  such  relations 
of  trust  and  confidence  exist  between  them  as  to  call 
for  afiirmative  proof  from  plaintiffs  of  their  fairness.  Such 
contracts  as  these  have  many  times  been  enforced.  Jacobs 
V.  Jacobs,  42  Iowa,  600;  Kohl  v.  FredericTc,  115  Iowa,  517; 
In  re  Devoe'-s  Estate,  113  Iowa,  4.  It  is  true  that  at  the 
time  of  the  marriage  J.  E.  Smith  had  something  like  $30,000 
worth  of  property  and  appellant  $4,000 ;  but  they  were  each 
between  fifty  and  sixty  years  of  age,  and  each  had  children 
of  former  marriages  whose  rights  were  to  be  preserved,  or 
whose  inheritable  privileges  were  very  proper  to  be  pro- 
tected. There  were  no  misrepresentations  regarding  the 
amount  of  property  that  either  of  the  contracting  parties 
bad,  and  no  reason  is  shown  for  setting  aside  the  contract 
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which  appears  to  have  been  deliberately  made.  See  In  re 
Devoe's  Estate,  supra.  That  the  contract  was  based  upon 
a  sufficient  consideration,  see  York  v.  Femer,  59  Iowa,  487 ; 
Fisher  v.  Koontz,  110  Iowa,  498 ;  McNutt  v.  McNutt,  116 
Ind.  545  (19  N.  E.  115,  2  L.  E.  A.  372). 

This  meets  the  claim  by  appellant  that,  as  J.  R.  Smith 
never  received  the  money  and  property  belonging  to  his  wife, 
the  appellant,  there  was  no  consideration  for  the  contract. 
8.  Antenuptial  Howcvcr,  it  is  in  evidence  that  J.  R.  Smith 
iSII'^fdoJS:  received  part  of  the  money  and  property 
consideration.*  belonging  to  his  wifc,  the  appellant.  But, 
had  he  not  received  any  part  of  it,  his  promise  to  pay 
the  $1,000  unconditionally  and  the  consideration  of 
marriage  would  alone  have  been  a  sufficient  consideration 
for  appellant's  promise  not  to  claim  any  dower  in  his,  Smith's, 
property.  Add  to  this  his  agreement  not  to  claim  any 
part  of  appellant's  property  in  the  event  of  her  death  before 
he  died,  and  we  have  an  unquestioned  showing  of  a  sufficient, 
if  not  an  adequate,  consideration.  That  the  contract  did 
not  specifically  refer  to  marriage  as  being  part  of  the  con- 
sideration is  immaterial.  It  does  show  that  it  was  made  in 
contemplation  of  marriage,  and  it  attempts  to  fix  the  prop- 
erty rights  of  the  parties  with  reference  thereto.  Marriage, 
then,  was  manifestly  one  of  the  considerations  for  the  con- 
tract. McNutt  V.  McNutt,  supra.  In  Spurloch  v.  Brown, 
91  Tenn.  241  (18  S.  W.  868),  relied  upon  by  appellant, 
there  was  a  strong  dissenting  opinion,  and  it  further  appears 
that  the  contract  there  construed  confined  the  consideration 
expressly  to  the  conveyance  made  by  the  husband  to  the  wife, 
and  was  by  the  court  treated  as  pecuniary  only.  The  en- 
tire decision  is  based  upon  two  propositions,  however:  (1) 
That  the  contract  was  so  inequitable  that  a  court  of  chancery 
would  not  enforce  it,  which,  for  reasons  abeady  stated,  do 
not  apply  to  the  instant  case;  and  (2)  that  it  was  procured 
by  a  species  of  fraud  or  mistake  which  nullified  the  same. 
That  is  not  the  case  here. 
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No  reasoif  appears  for  disturbing  the  decree  of  the  trial 
court,  and  it  is  affirmed. 


John  Blaul  &  Sons,  Appellants  v.  G.  S.  Wandel.     Wm. 
EoBY,  Intervener. 

Sales:    breach   of  executory  contract:    REsassioN:    fraud:    evi- 

1  DENCE.  Mere  failure  to  perform  an  executory  agreement,  which 
is  part  of  the  consideration  or  inducement  to  the  making  of 
a  contract  of  sale,  will  not  per  se  constitute  such  fraud  as  to 
authorize  the  subsequent  rescission  of  the  contract  by  the 
other  party;  but  a  secret  intention  of  the  buyer  at  the  time 
the  promise  was  made  not  to  perform  the  obligation,  if  the 
promise  was  relied  upon  as  a  material  inducement  to  making 
the  sale,  will  constitute  fraud  warranting  a  rescission.  In  the 
instant  case  the  buyer's  fraudulent  purpose  not  to  countermand 
a  previous  order  for  like  goods  as  agreed  at  the  time  he  made 
the  purchase  from  plaintiff  is  not  shown,  and  he  is  not  there- 
fore entitled  to  rescind  and  recover  the  goods. 

Same:    reliance    upon    executory    contract:    burden    of    proof. 

2  Where  the  seller  of  goods  asserts  a  right  to  rescind  the  sale 
because  of  the  buyer's  failure  to  cancel  an  order  for  like  goods 
from  another  as  agreed,  he  must  prove  that  his  sale  was  made 
on  the  strength  of  such  promise;  and  if  he  did  not  so  rely 
on  the  proniise  the  buyer's  intention  in  making  the  same  is 
immaterial. 

Replevin:    measure  of  damages.    Where  the  defendant  in  a  replevin 

3  action  elects  in  his  answer  to  treat  the  alleged  wrongful  tak- 
ing as  a  conversion,  and  notifies  the  plaintiff  that  he  will  be 
held  for  the  value  of  the  property  wrongfully  taken,  the  plain- 
tiflf  is  under  no  obligation  to  hold  the  property  but  may  dis- 
pose of  it  as  his  own;  and  an  instruction  that  if  plaintiff  wrong- 
fully took  possession  of  the  property  under  the  writ  defendant 
would  be  entitled  to  its  return,  or  its  value  at  the  time  of  trial, 
was  erroneous;  since  under  the  claim  made  by  defendant  he 
was  only  entitled  to  its  value  at  the  time  of  taking  with  in- 
terest from  that  date. 

Same:    nirsTRUCTiON.    The  purchaser  of  a  merchantable  commodity, 

4  not  having  paid  therefore,  is  only  entitled,  upon  a  wrongful 
rescission  of  the  sale  and  taking  of  the  property  by  the  seller, 
to  such  damages  as  will  cover  his  expense  in  replacing  the 
purchase  with  a  like  quality  and  quantity  of  goods;  and  the 
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jury  in  estimating  such  damages  should  not  be  allowed  to  take 
into  account  the  retail  price  of  the  goods. 

Sales:  REsassiON:  insolvency.  Insolvency  as  an  element  of 
5  fraud  for  which  the  seller  of  goods  seeks  to  rescind  the  sale 
and  recover  the  property,  is  not  to  be  determined  by  the  tech- 
nical rules  of  the  bankruptcy  act;  but  if  the  debtor's  financial 
situation  at  the  time  of  the  purchase  was  such  as  to  justify 
him  in  the  reasonable  belief  that  he  could  meet  his  contract, 
and  he  entertained  such  belief,  he  was  not  guilty  of  fraud  in 
making  the  purchase,  although  he  could  have  been  adjudged  a 
bankrupt. 

Appeal  from  Vcm  Bvren  District  Court, —  Hon.  Eobebt 
Sloan,  Judge. 

Saturday,  Febeuaby  15,  1908. 

Action  in  replevin  for  the  possession  of  two  hundred 
and  twenty-seven  bags  of  flour  of  a  particular  description, 
sold  by  plaintiffs  to  defendant  in  a  transaction  which  plain- 
tiffs sought  to  rescind  on  the  ground  of  fraud.  An  equitable 
issue,  raised  by  intervener  with  reference  to  the  reformation 
of  a  chattel  mortgage  under  which  he  claimed  the  right  to 
the  flour,  having  been  determined  in  his  favor,  the  issues 
as  to  plaintiffs'  right  to  rescind  were  tried  to  a  jury,  and, 
from  a  judgment  against  the  plaintiffs  on  a  verdict  in  de- 
fendant's favor,  the  plaintiffs  appeal. — Reversed. 

W.  L.  Cooper  J  John  J.  Seerley,  and  Roht.  R.  McBeth, 
for  appellants. 

Wherry  &  Walker,  for  appellees. 

McClain,  J. —  To  a  proposition  made  by  defendant 
to  plaintiffs,  with  reference  to  the  purchase  of  a  small  car 
load  of  Eaco  flour  and  feed,  containing  the  statement  "  I 
have  a  car  bought  of  the  Alton  Milling  Co.,  but  it  ain't 
giving  good  satisfaction;  if  I  can  buy  Eaco  I  won't  let 
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them  ship  this  load,"  plaintiffs  replied:  "We  have  your 
favor,  and  will  ship  you  a  car  of  flour,  two  hundred  and  fifty 
bags  of  Eaco  at  $4.00  per  barrel,  upon  the  terms  and  con- 
ditions you  name ; "  and  a  car  load  of  flour  and  feed  was 
thereupon  shipped  by  plaintiffs  to  defendant,  and  received 
by  the  latter.  Subsequently,  when  plaintiffs  discovered  that 
defendant  had,  prior  to  the  giving  of  this  order,  placed  a 
mortgage  on  his  stock  in  favor  of  intervener,  which  mort- 
gage was  recorded  after  the  flour  was  shipped  and  accepted 
by  defendant,  they  instituted  this  action  in  replevin,  claim- 
ing the  right  to  rescind  the  sale  on  the  ground  of  fraud,  and 
under  the  writ  seized  two  hundred  and  twenty-seven  bags 
of  flour.  There  were  various  allegations  of  fraud  in  the 
plaintiffs'  petition  and  amendments,  but  the  questions  which 
we  deem  most  important  for  determination  are,  first,  as  to 
whether  the  promise  to  cancel  a  previous  order  for  flour 
from  the  Alton  Milling  Company,  which  promise  was  not 
performed  by  the  defendant,  constituted  fraud ;  and,  second, 
whether  the  court  erred  in  its  instructions  to  the  jury  with 
reference  to  the  measure  of  damage. 

I.  It  is  elementary  that  the  mere  failure  to  perform 
an  executory  agreement  which  is  part  of  the  consideration 
or  inducement  to  the  making  of  a  contract  of  sale  will  not 
,  ^        ^      ^     per  se  constitute  such  fraud  as  to  authorize 

1.  Sales:  breach      ^ 

contnwrt-^'^  the  subsequcut  rescission  of  the  contract  by 
f?^df°"'  the  other  party.  Van  Vechten  v.  Smith,  59 
cvidciicc.  Iowa,  173;  State  Bank  of  Ind.  v.  Mentzer, 

125  Iowa,  101 ;  State  Bank  of  Ind.  v.  Gates,  114  Iowa, 
323;  Chicago,  T.  &  M.  C.  R.  Co.  v.  Titterington,  84 
Tex.  218  (19  S.  W.  472,  31  Am.  St.  Rep.  39).  Of 
course,  if  it  can  be  shown  that  when  the  inducing  promise 
was  made  and  a  sale  consummated  in  reliance  thereon  the 
buyer  had  a  secret  intention  not  to  perform  the  obligation 
which  he  undertook  to  perform  in  the  future,  then  this 
secret  intention  not  to  perform,  in  itself,  constitutes  such 
fraud  as  to  warrant  a  rescission  if  the  promise  was  relied 
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on  by  the  seller,  and  was  a  material  inducement  to  the 
making  of  the  sale.  Cox  Shoe  Co.  v.  Adams,  105  Iowa, 
402 ;  Swift  v.  Rounds,  19  E.  I.  527  (35  Atl.  45,  33  L  R.  A. 
561,  61  Am.  St.  Rep.  791) ;  Donaldson  v.  Farwell,  93  U.  S. 
631  (23  L.  Ed.  993).  But  the  fraud  relied  upon  must 
have  existed  at  the  time  of  the  sale;  it  cannot  consist  in  a 
subsequent  failure  to  perform  an  executory  agreement 
Kearney  Mill.  &  E.  Co.  v.  Union  Pac.  B.  Co.,  97  Iowa,  719.  . 
The  mere  failure  to  perform  an  executory  agreement  which 
is  a  part  of  the  consideration  of  or  inducement  to  the  sale  is 
not  in  itself  proof  of  fraud  existing  at  the  time  of  the  sale. 
Theusen  v.  Bryam.,  113  Iowa,  496,  503 ;  Starr  v.  Stevensen, 
91  Iowa,  684. 

Counsel  for  appellants  insist  that  the  failure  of  defend- 
ant to  countermand  his  order  to  the  Alton  Milling  Company, 
resulting  in  his  receiving  a  car  load  of  flour  from  that 
company  about  the  same  time  that  he  received  the  flour 
shipped  to  him  by  appellants,  established  a  fraudulent  pur- 
pose, and  that  a  verdict  should  have  been  directed  for  the 
appellants.  But  this  cannot  be  so  in  the  absence  of  proof 
that  the  defendant  entertained  the  fraudulent  purpose  not 
to  countermand  the  order  given  to  the  Alton  Milling  Com- 
pany at  the  time  of  the  purchase  of  the  flour  from  the  appel- 
lants. The  language  relied  upon,  found  in  PoUard  v. 
McKenney,  69  Neb.  742  (96  N.  W.  679,  101  N.  W.  9),  is 
not  applicable  here.  That  was  a  case  in  which  plaintiff  was 
seeking  to  establish  a  constructive  trust  upon  land  by  reason 
of  a  promise  alleged  to  have  been  fraudulent  that  the  defend- 
ant as  grantee  of  the  plaintiff  would  hold  the  land  for 
plaintiff^s  benefit,  and  the  court  finds  constructive  fraud  to 
have  existed  in  the  intention  not  to  perform  the  promise 
at  the  time  it  was  made.  What  is  further  said  in  the  case 
with  reference  to  a  presumption  of  fraud  arising  from  the 
failure  to  comply  with  such  a  promise  is  expressly  announced 
by  way  of  dictum,  but,  whether  dictum  or  not,  it  has  no 
application  to  this  case.     That  was  an   equitable   action 
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to  enforce  a  parol  trust  in  land,  and  in  such  cases  it  has 
perhaps  with  propriety  been  said  that  the  grantee  taking 
absolute  title  with  such  a  parol  agreement  violates  his  agree- 
ment and  trust  when  he  attempts  to  make  other  use  of  the 
property  than  that  for  which  he  accepted  and  agreed  to 
hold  it. 

This  is  an  action  at  law  based  on  an  attempted  rescission 
on  account  of  fraud  in  the  purchase  of  property  sold  and 
delivered  to  the  defendant,  and  we  find  no  authority  sup- 
porting the  rule  of  evidence  contended  for  by  counsel  for 
appellants  —  that  the  failure  to  perform  an  executory  agree- 
ment in  itself  shows  that  such  agreement  was  made  with 
the  secret  intent  not  to  perform  it.  If  the  rule  contended 
for  by  counsel  were  recognized,  then  the  seller  could  make 
out  a  case  for  rescission  wherever  goods  have  been  sold  on 
credit  and  the  buyer  has  not  subsequently  paid  in  accordance 
with  his  promise.  We  have  frequently  held  that  while  a 
false  representation  as  to  financial  standing  relied  upon  by 
the  seller  may  be  sufficient  ground  for. rescission,  although 
the  buyer  did  not  know  himself  to  be  insolvent,  yet  in  all 
these  cases  there  was  evidence  that  the  representations  made 
by  the  buyer  at  the  time  of  the  purchase  were  false  and 
fraudulent,  and  were  relied  on  by  the  seller  as  an  inducement 
to  the  sale.  Beid  v.  Cowduray,  79  Iowa,  169;  Oswego 
Starch  Factory  v.  Lundrum,  57  Iowa,  573;  Morris  v. 
Posner,  111  Iowa,  335;  Starr  v.  Stevensen,  91  Iowa,  684. 
The  issue  as  to  whether  appellants  relied  upon  any 
promise  or  agreement  of  defendant  to  cancel  his  order  to 
the  Alton  Milling  Company  was  submitted  to  the  jury,  and 
in  answer  to  a  special  interrogatory  the  jury 
lianceupon        exprcssly  found  that  appellants  did  not  rely 

executory  con-  x  t/  a.  x  ./ 

oT^rio^"*^^^     upon   any   such   promise   or   agreement.     If 
there  was  any  evidence  to  sustain  this  find- 
ing, then  defendant's  intention  in  making  such  promise  was 
immaterial.     Without  going  over  the  record  in  detail  it  is 

sufficient  to  say  that  there  was  evidence  in  the  conduct  and 
YOL.  137  U.— 20 


306  Blaul  &  Sons  v.  Wandel.        [137  Iowa 

statements  of  appellants  and  their  agent  supporting  the  con- 
clusion of  the  jury.  To  sustain  a  rescission  by  appellants 
on  account  of  such  false  promise  it  was  necessary  for  appel- 
lants to  show  that  the  goods  would  not  have  been  sold  to 
the  defendant  but  for  such  promise.  Theusen  v.  Bryan,  113 
Iowa,  496.  To  say  the  least  the  showing  for  appellants  on 
this  issue  was  not  such  as  to  require  a  different  conclusion 
than  that  reached  by  the  jury.  On  the  whole  we  are  satis- 
fied that  no  error  was  committed  with  reference  to  the  sub- 
mission to  the  jury  of  the  issue  whether  appellants  were 
entitled  to  rescind  the  sale  on  account  of  the  alleged  fraudu- 
lent promise  herein  referred  to. 

11.     The  court  instructed  the  jury  that  if  plaintiffs 
were  found  to  have  wrongfully  rescinded  the  sale,  and  taken 
the  flour  under  the  writ  of  replevin,  the  defendant  would 
3.  Replevin:         be  entitled  to  a  rctum  of  the  property  taken; 
damages.  but  as  it  was  uudisputod  that  plaintiffs  had 

disposed  of  the  flour,  and  defendant  elected  to  have  its 
value  at  the  time  of  trial,  the  jury  should  determine  the  fair 
and  reasonable  market  value  at  the  time  of  trial,  taking 
into  consideration  both  the  wholesale  and  retail  price,  in 
connection  with  the  other  evidence  bearing  thereon.  We 
believe  this  instruction  was  erroneous.  In  defendant's 
original  answer  he  had  alleged  the  wrongful  taking  under 
the  writ  of  replevin,  and  damages  for  loss  of  time  in  making 
his  defense,  and  he  asked  judgment  for  the  value  of  the 
flour.  Having  thus  elected  to  treat  the  seizure  under  the 
writ  of  replevin  as  a  conversion,  and  to  have  damages  there- 
for estimated  on  the  value  of  the  property  taken,  plaintiffs 
were  at  liberty  to  make  such  disposition  of  the  property 
as  they  saw  fit,  subject  to  liability  under  their  bond  for 
the  value  of  the  property  which  they  had  taken.  Becker  v. 
Staah,  114  Iowa,  319;  Powers  v.  Benson,  120  Iowa,  428. 
Had  defendant  put  in  issue  only  plaintiffs'  right  of  posses- 
sion of  the  property,  on  recovering  a  verdict  against  the 
plaintiffs,  finding  that  the  taking  under  the  writ  was  un- 
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lawful,  he  might  no  doubt  have  elected  to  take  judgment 
for  the  value  of  the  property  at  the  time  of  the  trial  as 
determined  by  the  jury.  See  Code,  section  4178.  Under 
such  circimastances  defendant  could  have  had  his  damages 
for  the  detention  of  the  property,  and  also  the  value  of 
the  property  as  found  by  the  jury,  electing  to  take  a  liioney 
judgment  for  that  value  instead  of  accepting  a  return 
of  the  property.  In  the  event  of  increase  in  value  of 
the  property  during  the  detention  under  the  writ  de- 
fendant would  be  entitled  to  such  increase,  it  being  his 
right  to  have  the  property  returned  to  him  when  it  was 
found  that  it  had  been  unlawfully  taken.  If,  in  the  mean- 
time, the  property  had  decreased  in  value  the  defendant 
would  be  entitled  only  to  the  value  of  the  property  at 
the  time  of  trial,  but  by  way  of  damages  could  have  com- 
pensation for  such  decrease.  Clement  v.  Duffy^  54  Iowa, 
632;  Newberry  v.  Gibson,  125  Iowa,  575.  There  is  some 
confusion  in*  our  cases  on  this  subject  growing  out  of 
the  difficulty  of  annoimcing  a  general  rule  under  one 
particular  state  of  facts  which  can  properly  be  applied 
in  determining  the  rights  of  the  parties  under  other  con- 
ditions. It  is  sufficient  now  to  say  that,  where  the  defend- 
ant elects  to  treat  the  alleged  wrongful  taking  in  the 
beginning  as  a  conversion,  and  to  notify  the  plaintiff  that 
he  shall  be  held  to  answer  for  the  value  of  the  property 
wrongfully  taken,  plaintiff  is  under  no  obligation  to  hold 
the  property  and  assume  the  risk  of  a  deterioration  in  value, 
but  may  dispose  of  it  as  his  own,  and  if  he  is  unsuccessful 
in  establishing  his  right  to  the  property,  his  liability  is  for 
its  value  when  taken.  None  of  our  cases  are  inconsistent 
with  this  conclusion,  and  the  reasoning  announced  neces- 
sarily leads  to  the  result  which  we  have  indicated.  On  this 
theory  the  plaintiffs  should  have  been  held  liable,  however, 
for  interest  on  the  value  of  the  property  from  the  time  of 
conversion. 

We  think  the  court  also  erred  in  allowing  the  jury  to 
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take  into  account  the  retail  price  of  the  flour  in  determining 
its  value.  The  flour  being  a  merchantable  conmiodity  and 
i.  Same:  ^^*  having  bocu  paid   for,   defendant  could 

instruction.  jj^^^  suffered  no  damage  from  the  wrongful 
taking,  save  the  expense  of  replacing  by  the  purchase  of 
other  flour  of  the  same  quality  in  the  quantity  taken.  He 
was  not  entitled  to  have  from  the  plaintiffs  the  price  for 
which  he  might  have  sold  the  flour  in  the  ordinary  course 
of  business  at  retail.  The  damages  to  which  the  owner  of 
a  merchantable  commodity  is  entitled  in  case  of  its  wrongful 
conversion  is  the  amount  which  will  make  him  whole ;  and 
not  having  invested  his  money  in  the  goods  taken,  and  there- 
fore being  in  a  position  to  procure  other  goods  of  the  same 
quality  to  replace  those  taken,  he  is  only  entitled  to  the 
cost  of  replacement  with  interest 

III.  In  view  of  the  necessity  for  a  reversal  on  account 
of  erroneous  instructions  as  to  the  basis  of  defendant's  re- 
covery of  damages,  we  need  not  consider  many  other  ques- 
6.  Sales  :^  tions   argued  which  are  not  likely  to  arise 

insolvency.  ou  another  trial.  We  should  say,  however, 
with  reference  to  a  new  trial  that,  so  far  as  the  question 
of  solvency  of  the  defendant  at  the  time  of  the  purchase 
of  the  flour  may  be  involved,  it  is  not  to  be  determined 
by  the  definition  of  insolvency  found  in  the  federal  bank- 
ruptcy law,  but  by  the  rules  which  have  been  announced 
by  this  court  with  reference  to  such  questions.  Insolvency 
seems  to  be  material  in  this  case  only  in  determining  whether 
defendant  was  guilty  of  fraud  in  the  purchase  of  the  flour, 
and  if  his  flnancial  situation  at  the  time  of  the  purchase 
was  such  as  to  justify  him  in  the  reasonable  belief  that  he 
would  be  able  to  pay  for  the  flour  in  accordance  with  his 
contract,  and  he  in  fact  entertained  such  belief,  he  was  not 
guilty  of  fraud  in  making  such  purchase,  although,  under 
the  technical  rules  of  the  bankruptcy  act,  he  might  have 
been  in  such  situation  that  he  could  have  been  declared  a 
bankrupt. 
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For  the  reasons  indicated  in  the  second  division  of  this 
opinion,  the  judgment  is  reversed. 


Maby  Fahbell,  by  James  Faekell^  her  next  friend, 
Appellee  v.  The  Citizen's  Light  and  Railway  Com- 
pany, Appellant. 

Street    railways:    personal   injury:    evidence:    prejudice.    In    an 

1  action  for  a  street  car  accident  the  manager  of  the  company 
had  testified  that  he  was  on  the  car  at  the  time,  and  after  giv- 
ing his  version  of  the  circumstances  which  tended  to  show  no 
liability  on  the  part  of  the  company  was  permitted  to  state 
on  cross-examination,  that  he  had  frequently  seen  similar  ac- 
cidents at  other  times.  Held  without  prejudice  although  the 
evidence  might  properly  have  been  excluded  as  irrelevant. 

Street  car  passengers:    alighting:    negugence:    instruction.    A1- 

2  though  a  street  car  passenger  accepts  a  transfer  slip  to  another 
line,  justifying  an  assumption  of  intention  to  remain  until  such 
line  is  reached,  still  the  right  to  sooner  alight  from  a  car 
exists;  and  if,  when  the  car  stops  at  an  intermediate  point  for 
passengers  to  alight  such  passenger  arises  from  the  seat  and 
signals,  or  by  reasonable  conduct  indicates  a  desire  to  leave  the 
car,  it  is  the  duty  of  the  conductor  to  give  reas6nable  time 
to  make  the  exit,  even  though  he  had  already  waited  for  pas- 
sengers to  alight;  and  when  in  dispute,  the  questions  whether 
such  purpose  was  indicated,  or  reasonable  time  for  alighting 
was  given,  or  whether  the  passenger  waited  until  the  car 
started  before  attempting  to  alight,  are  for  the  jury. 

Instructions:    modification:    submission    by    rsqxtest:    prejudice. 

3  Submission  of  a  requested  instruction  after  modification  by 
the  court,  as  having  been  asked  by  one  of  the  parties,  is  not 
prejudicial,  where  the  instruction  correctly  states  the  law  and 
the  modification  simply  defines  the  limitation  of  the  rule  to 
prevent  misapprehension  of  its  force  and  application. 

New  triaL    Newly  discovered  evidence  which  is  merely  cumula- 

4  tive  in  character  will  not  require  the  granting  of  a  new  trial. 

Appeal  from  Muscatine  District  Court. —  Hon.  D.  V.  Jack- 
son, Judge. 

Satukday,  Fbbbuaby  15,  1908. 
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Action  to  recover  damage  for  personal  injuries.  Ver- 
dict and  judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed. 

E.  M.  Warner,  for  appellant. 

Jayne  &  Hoffman,  for  appellee. 

Weaver,  J. —  The  defendant  company  operates  a  street 
railway  in  the  city  of  Muscatine,  Iowa,  and  at  the  time  in 
question  plaintiff  was  a  girl  of  sixteen  years  of  age,  residing 
with  her  father,  and  attending  school  in  that  city.  Accord- 
ing to  her  testimony,  which  is  corroborated  in  most  respects 
by  other  witnesses,  she  boarded  one  of  the  defendant's  cars 
to  ride  to  a  convenient  point  near  the  school  in  which  she 
was  a  student.  The  car  was  of  a  kind  used  in  warm 
weather,  having  a  footboard  or  step  running  along  the  side, 
from  which  step  direct  access  could  be  had  to  the  seats  which 
were  set  at  right  angles  with  the  length  of  the  car.  On 
arriving  at  the  place  where  she  wished  to  alight,  the  car 
stopped,  but  as  others  were  getting  off  at  the  same  time, 
and  direct  egress  was  blocked,  plaintiff  went  around  to  the 
rear  of  the  seat  she  had  occupied,  and  out  upon  the  footboard 
at  that  opening.  Just  as  she  was  stepping  from  the  foot- 
board to  the  ground  the  car  was  started,  throwing  her  down, 
and  wrenching  and  injuring  her  knee  quite  severely.  On 
the  part  of  the  defendant  it  is  contended,  and  there  is  evi- 
dence to  the  effect,  that  plaintiff  was  not  at  first  intending 
to  leave  the  car  at  this  comer,  but  to  continue  her  ride  to 
another  crossing,  and  in  pursuance  of  such  purpose  she  had 
requested  and  received  a  transfer  permitting  her  to  ride 
upon  another  line,  the  junction  with  *  which  had  not  yet 
been  reached.  There  is  also  evidence  tending  to  show  that 
when  the  car  stopped  at  the  place  of  the  accident  plaintiff 
did  not  arise  or  manifest  any  intention  to  leave  the  car  until 
after  it  began  to  move  forward,  when  she  hastily  stepped 
out  upon  the  footboard,  and  thence  to  the  ground,  without 
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notifying  the  conductor  of  her  purpose  so  to  do  or  requesting 
him  to  stop  the  car  for  her  accommodation.  The  issue  of 
fact  thus  raised  was  so  clearly  one  for  the  jury  that  counsel's 
argument  is  chiefly  devoted  to  the  consideration  of  errors 
alleged  to  have  been  committed  by  the  trial  court  in  its 
rulings  on  the  admission  of  evidence  and  in  giving  and 
refusing  instructions  to  the  jury. 

I.  The  manager  of  the  defendant  company  testified 
that  he  was  on  the  car  at  the  time  of  the  accident,  and, 
having  given  his  version  of  the  circumstances,  was  asked, 
1.  Strew  RAIL-      On  cross-cxamination,   if  he  had   seen   such 

injurir:  accidcuts  at  any  other  time,  and,  on  answer- 

prejudice,  ing  that  he  had  witnessed  several  of  them, 
was  further  asked  how  loften  such  things  had  occurred, 
and  he  responded  that  they  were  of  frequent  occurrence. 
This  examination  was  allowed  over  defendant's  objec- 
tion, and  the  ruling  is  assigned  as  error.  While  the 
matter  might  have  been  properly  excluded  aa  irrelevant, 
there  was  no  prejudice  in  its  admissions.  The  witness  had 
testified  that  plaintiff  sprang  up  from  her  seat  and  down 
the  step  to  the  ground  after  the  car  had  started,  and  the 
circumstances  as  related  by  him  were  such  as  to  indicate  no 
negligence  whatever  on  part  of  the  company  or  its  employes. 
It  was  such  accidents  —  accidents  in  which  no  blame  could 
attach  to  the  company  —  that  he  said  occurred  frequently, 
and  we  do  not  see  how  such  matter  could 'in  any  way 
prejudice  the  defense  in  the  minds  of  the  jury.  A  some- 
what similar  record  appears  in  the  cross-examination  of  the 
motorman  in  charge  of  the  car  when  plaintiff  was  hurt; 
but,  for  reasons  already  stated,  we  are  disposed  to  hold 
there  was  no  reversible  error. 

II.  It  is  next  argued  that  plaintiff  having  taken  a 
transfer  to  another  line,  the  junction  with  which  had  not 
yet  been  reached,  the  conductor  was  justified  in  assuming 
that  she  would  remain  in  the  car  until  such  junction  was 
reached,  and  if,  without  announcing  her  change  of  purpose 
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or  in  some  manner  signifying  such  change  to  the  conductor^ 
8.  Stiebt  cab  she  attempted  to  leave  the  ear  before  such 
a%hSngf*'  point  was  reached,  the  defendant  is  not  liable 
instrucUon!  for  her  injuries  if  at  the  time  she  left 
the  car  it  had  waited  a  reasonable  time  for  passengers  to 
alight,  unless  the  conductor  at  the  time  of  starting  the  car 
actually  saw  her  in  the  act  of  alighting.  Upon  this 
theory  of  the  law  the  appellant's  counsel  prepared  an  instruc- 
tion which  he  asked  to  be  given  to  the  jury.  This  instruc- 
tion was  modified  by  the  trial  court  and  marked  as 
"  Instruction  1  —  given  at  the  request  of  the  defendant.'' 
The  modification  thus  made  is  indicated  by  the  italicized 
words  in  the  quoted  paragraph: 

1.  Applying  for  and  receiving  from  the  conductor  a 
transfer  to  the  Mulberry  Street  line  was  equivalent  to  a  dec- 
laration by  the  plaintiff  to  the  conductor  that  she  intended 
to  continue  upon  the  car  until  it  arrived  at  the  passing 
switch,  and  unless  the  plaintiff,  after  receiving  the  transfer, 
in  some  manner  communicated  to  the  conductor  that  she 
desired  to  leave  the  car  at  the  intersection  of  Iowa  avenue 
and  Second  street,  or  did  something  at  that  point  to  indicate 
that  she  was  about  to  leave  the  car,  or  make  some  attempt 
to  do  so,  he  had  a  right  to  assume  that  the  plaintiff  would 
remain  upon  the  car  until  the  passing  switch  was  reached, 
and  his  giving  the  signal  to  start  the  car,  after  the  other 
passengers  had  safely  alighted  therefrom,  was  not  a  negli- 
gent act,  unless  the  conductor  actually  saw  the  plaintiff  in 
the  act  of  starting  to  alight  or  alighting  when  he  gave  such 
signal,  or  should  have  seen  her  by  the  exercise  of  the  high 
degree  of  care  required  of  him,  as  explained  in  other  instruc- 
tions given  you,  if  in  fact  she  did  start  to  alight  before  such 
signal  was  given  by  the  conductor. 

We  are  of  the  opinion  that  the  modification  thus  made 
of  the  requested  instruction  was  a  proper  one,  and  the  rule 
as  there  stated  is  as  favorable  to  the  defendant  as  it  was 
entitled  to  demand.  The  mere  fact  that  plaintiff  had,  by 
taking  a  transfer  ticket  or  otherwise,  indicated  an  intention 
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to  ride  to  the  junction  did  not  deprive  her  of  the  right 
common  to  all  other  passengers  to  leave  the  .car  at  any 
intermediate  stopping  place,  and  if,  at  the  comer  in  question 
when  the  car  stopped  for  the  discharge  of  passengers,  she 
arose  from  her  seat,  and  by  her  conduct  reasonably  indicated 
her  desire  and  purpose  to  go  out,  it  was  the  duty  of  the 
conductor  in  charge  of  the  car  to  give  her  reasonable  time 
in  which  to  make  her  exit.  Whether  she  did  thus  indicate 
her  purpose;  whether  reasonable  time  was  in  fact  allowed; 
or  whether  she  waited  until  the  car  was  starting  and  then 
stepped  out  —  were  matters  in  dispute  which  the  court 
properly  submitted  to  the  jury. 

But  counsel  say  that,  even  assuming  the  correctness  of 
the  modified  instruction  as  a  legal  proposition,  it  was  preju- 
dicial error  in  the  court  to  give  it  to  the  jury  as  an  instruo- 
«.  Ihsteuctions:  tion  asked  by  the  defendant,  when  in  fact  it 
submiMion"*  had  uot  askcd  such  instruction  in  its  modified 
prejiSicc  *  f OHU.  While,  strfctly  speaking,  the  requested 
instruction  was  not  in  all  respects  equivalent  to  the  one 
which  was  given,  the  effect  of  the  modification  was  simply 
to  define  the  limitations  of  the  rule  stated  by  the  appellant 
and  to  prevent  any  misapprehension  by  the  jury  of  its 
proper  force  and  application.  It  is  not  entirely  clear 
whether  the  statute  contemplates  that  the  jury  shall  be 
informed  of  the  fact  that  certain  instructions  given  have 
been  requested  by  a  party  to  the  suit.  It  would  seem  rather 
that  the  provision  made  for  marking  and  designating  such 
instructions  as  "  given  "  or  "  refused  "  or  "  modified  "  is 
intended  simply  to  preserve  a  proper  record,  and  not  as 
a  matter  of  information  to  the  jury,  and  that  at  most  such 
provisions  are  directory  only,  and  failure  to  strictly  observe 
them  is  not  prejudicial  error.  We  have  so  held  concerning 
an  omission  to  number  the  consecutive  paragraphs  of  the 
court's  charge.     See  Goin  v.  Hess,  102  Iowa,  140. 

Furthermore,  it  is  to  be  said  in  the  case  now  before 
us  that  the  modified   instruction  appearing  to  present  a 
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correct  proposition  of  law  applicable  to  the  issue  being  tried, 
it  would  he  absurd  to  rule  that  either  party  may  be  preju- 
diced thereby  whether  it  was  given  by  request  or  upon  the 
court's  own  motion.  It  is  not  at  all  material  that  the  court 
point  out  to  the  jury  just  what  language  has  been  requested 
by  the  party,  and  what  modification  the  court  has  made 
therein.  The  material  question  for  us  to  consider  is  whether 
the  jury  has  been  given  proper  instructions,  and  if  so,  we 
think  it  unnecessary  to  inquire  as  to  their  original  concep- 
tion, or  trace  the  process  of  their  evolution.  Counsel  for 
appellant  says  "  a  man  ought  not  to  be  required  to  be  right 
unless  he  wants  to  be;  unless  by  being  wrong  he  violates 
a  criminal  law;  but  is  entitled,  if  a  lawyer,  in  appealing  a. 
case  to  the  Supreme  Court,  to  go  before  that  tribunal  with 
all  his  faults  upon  his  head."  That  counsel  has  not  been 
deprived  of  this  inalienable  privilege  is  evident  from  the 
fact  that  he  is  here  insisting  upon  the  erroneous  proposition 
contained  in  the  requested  instruction,  thus  exemplifying 
his  right  to  be  wrong  if  he  insists  upon  it.  The  ultimate 
inquiry  in  this  court  so  far  as  the  instructions  are  concerned 
is  simply  whether  the  jury  has  been  fuUy  and  properly 
directed  as  to  the  law  of  the  case  submitted  for  their  verdict. 
Applying  that  test,  we  find  no  error  in  the  record. 

III.  The  defendant's  motion  for  new  trial  was 
grounded  in  part  upon  an  alleged  discovery  of  new  evidence 
in  support  of  the  defense.  The  evidence  referred  to  was 
of  a  cumulative  character,  having  refereivse 
solely  to  matters  of  alleged  fact  concerning 
which  other  witnesses  had  given  testimony  on  the  trial,  and 
the  court  did  not  err  in  refusing  a  new  trial  thereon.  Coun- 
sel have  also  argued  the  alleged  insufficiency  of  the  evidence 
to  support  the  verdict.  We  shall  not  attempt  to  set  out 
the  testimony.  If  the  appellee  and  several  of  her  corrobo- 
rating witnesses  are  to  be  believed,  the  defendant's  em- 
ployes were  clearly  negligent  as  charged  in  the  petition. 
Nor  is  there  any  showing  upon  which  we  can  say  as  a  matter 
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of  law  that  she  was  guilty  of  contributory  negligence.  It 
is  true  that  upon  each  essential  proposition  there  was  a 
conflict  of  evidence,  but  the  truth  of  the  contention  thus 
raised  was  for  the  jury  alone,  and  that  issue  has  been  found 
against  the  defendant. 

There  appears  to  be  no  ground  upon  which  we  may 
properly  order  a  new  trial,  and  the  judgment  of  the  district 
court  is  therefore  affirmed. 


Jane  Aughey  v.  James  H.  Windbem  and  E.  A.  Doty, 

Appellants. 

Conspiracy:    evidence.     In  an  action  to  recover  money  paid  on  a 

1  contract  alleged  to  have  been  procured  from  plaintiff  through 
the  conspiracy  of  defendants,  the  evidence  as  to  whether  one 
of  the  defendants  actively  participated  in  the  illegal  scheme, 
so  as  to  render  him  liable  as  a  conspirator,  is  held  sufficient 
to  take  the  issue  to  the  jury. 

Contracts:    seal    property:    fraud:    recovery    of    coNsn)ERATioN : 

2  PLEADINGS.  Where  the  plaintiff  in  an  action  to  recover  money 
paid  on  an  illegal  contract  for  the  purchase  of  property,  pleads 
and  proves  a  retention  of  part  of  the  money  by  one  defendant 
as  a  commission,  without  her  knowledge  and  while  acting  as 
her  agent  in  the  purchase  of  the  property,  a  recovery  therefor 
may  be  had  even  though  an  alleged  conspiracy  to  procure  the 
contract  is  not  proven. 

Same:    illegal  contracts:    public  poucy.    A  contract  to/esign  a 

3  position  of  trust  or  to  procure  the  appointment  of  another  is 
void  as  against  public  policy;  so  that,  where  defendants  con- 
spired to  induce  plaintiff  to  purchase  certain  property  from  one 
of  them  by  his  agreement  to  resign  the  guardianship  of  plain- 
tiff's nephew  and  to  recommend  her  appointment,  the  contract 
was  illegal,  and  it  was  unnecessary  to  prove  that  she  was  in- 
duced to  pay  an  exorbitant  price  for  the  property,  to  recover 
that  portion  of  the  purchase  price  already  paid. 

Same.    A  party  to  an  illegal  executory  contract  for  the  purchase 

4  of  land  may  repent  and  sue  for  the  return  of  that  portion  of 
the  purchase  price  already  paid,  although  having  knowingly 
and  voluntarily  entered  into  the  agreement;  and  the  fact  that 
public  announcement  was  made  of  abandonment  of  the  illegal 
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enterprise  before  notice  to  the  other  party  is  immaterial,  save 
as  it  might  bear  on  the  sincerity  of  the  repentance. 

Conspiracy:    civil   liability.    Where    the    defendants    wrongfully 

5  conspired  to  induce  plaintiff  to  enter  into  an  illegal  contract  it 
is  immaterial,  in  an  action  to  recover  money  paid  thereon, 
which  one  actually  influenced  the  making. 

Conspiracy:    evidence:    bestriction  to  special  purpose.    Where  evi- 

6  dence  is  competent  as  against  one  of  several  defendants  it 
should  not  be  excluded  because  not  applicable  to  all,  but  upon 
request  may  be  so  limited. 

Evidence:    failure  to  object.    A  party  cannot  permit  evidence  to 

7  be  received  without  objection  and  then  complain  of  the  courts 
refusal  to  strike  it  out. 

Appeal  from  Johnson  District  Court. — -  Hon.  O.  A.  Bying- 

TON,  Judge. 

SATUBa>AY,  Fkbeuaey  15,  1908. 

Action  for  recovery  of  money  paid  on  contract  resulted 
in  a  verdict  and  judgment  for  the  plaintiff.  The  defend- 
ants appeal. — Affirmed. 

Milton  Bemley  and  Oeo.  F.  Bemley,  for  appellants. 

John  J.  Ney  and  Holbert  &  HoTbert,  for  appellee. 

Ladd,  C.  J. —  After  the  death  of  the  mother  of  Chris. 
Quinn,  a  person  of  unsound  mind,  the  defendant  Windrem 
was  appointed  guardian  of  his  property,  a  part  of  which 
was  a  farm  of  one  hundred  and  sixty  acres  in  Calhoun 
county.  This  was  in  1903,  and  shortly  thereafter  the  guard- 
ian applied  for  an  order  of  court  authorizing  the  sale  of 
this  farm.  The  plaintiff,  a  sister  of  the  ward's  mother, 
resisted  such  application,  and  in  August,  1904,  sought  to 
have  the  guardian  removed.  This  was  refused,  and  the 
order  of  sale  entered  as  prayed.  In  October,  1905,  having 
heard  of  the  guardian's  efforts  to  sell,  she  telegraphed  the 
defendant  Doty  to  "  ask  Windrem  woirld  he  take  the  com- 
mission from  me,  and  not  sell  Christie's  home.     This  will 
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deal  him  the  last  blow.'*  A  few  days  later  Doty  answered 
by  letter  that  the  farm  was  not  sold,  and  that  Windrem 
had  promised  not  to  close  the  bargain  until  Doty  oould  hear 
from  her,  and,  further: 

Wow,  I  have  a  promise  from  him  that  if  he  could 
sell  his  property  that  he  now  lives  in  for  twenty-five  hun- 
dred dollars,  he  would  resign  the  administratorship  and 
guardianship  and  leave  Oxford.  This  property  he  offers 
for  sale  will  rent  for  twenty  dollars  a  month  for  a  restaurant 
and  hotel,  so  you  can  see  it  would  not  be  a  bad  investment, 
and  then  you  could  without  further  cost,  get  the  management 
of  "  Christie's "  property  into  your  own  hands,  which  I 
have  always  thought  would  be  the  correct  thing.  Wind- 
rem says  that  he  would  not  need  all  the  money  down  —  about 
$1,000,  the  balance  could  stand  at  6  per  cent,  interest  if  you 
wished.  He  seems  to  be  anxious  to  get  away  this  winter. 
I  wish  you  would  let  me  hear  from  you  at  once,  and  if  you 
think  favorable  of  the  matter  come  out,  and  I  will  do  what 
I  can  to  help  you  in  this  matter. 

To  this  she  responded  that  she  would  start  for  Oxford, 
Iowa,  the  next  day,  and  arrived  there  Nov.  1,  1905.  After 
lunch  she  went  directly  to  Doty's  office,  and  asked  him  to 
learn  of  Windrem  about  the  purchase  of  the  place  for  her. 
He  did  so,  and  reported  that  she  could  buy  it  at  $2,500, 
and  that  Windrem  would  prepare  the  papers.  She  then 
borrowed  $500  and  gave  it  to  Doty,  who  handed  her  the 
following  writings: 

Received  of  Miss  Jane  Aughey  five  hundred  dollars  in 
consideration  of  which  I  hereby  agree  to  sell  to  said  Jane 
Aughey  my  hotel  building  and  lot  (6)  six,  block  (6)  six,  in 
the  town  of  Oxford,  Iowa,  for  the  sum  of  two  thousand  and 
five  hundred  ($2,500),  said  party  to  pay  $1,000  at  time  of 
deed  is  made  of  which  above  $500  is  part.  Said  Jane 
Aughey  to  give  mortgage  for  fifteen  Tiundred  dollars  due  on 
or  before  two  years  from  date  at  6  per  cent,  interest  from 
date.     (Signed)  Jas.  H.  Windrem. 

I  hereby  agree  to  resign  my  guardianship  of  Christo- 
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pher  Quinn,  a  person  of  unsound  mind,  at  once,  and  use  my 
influence  to  secure  the  appointment  of  Jane  Aughey,  or  any 
person  who  she  may  select.     Jas.  H.  Windrem. 

According  to  the  testimony  of  defendants  the  last  paper 
was  procured  from  Windrem  some  minutes  after  the  first  had 
been  delivered,  and  at  plaintiff's  request.     She  then  went  to 
1.  Conspiracy:      lowa  City  where  she  related  to  her  counsel 
evidence  -svhat  had  happened.     On  the  following  day 

the  matter  was  called  to  the  attention  of  court,  then  in  ses- 
sion, by  plaintiff  and  counsel,  and  the  guardian,  either 
through  removal  or  resignation,  was  relieved  from  further 
service  in  that  capacity.  The  plaintiff  promptly  repudiated 
the  arrangement,  and  demanded  the  return  of  the  money 
paid.  Windrem  testified  that  the  agreement  to  resign  and 
exert  his  influence  in  behalf  of  plaintiff  formed  no  part  of 
the  negotiations  of  sale,  and  was  not  taken  into  considera- 
tion ;  that  nothing  had  been  said  about  the  matter  previous  to 
the  payment  of  the  money,  but  admitted  he  had  received  a 
letter  from  her  asking  if  he  would  resign,  and  that  when 
Doty  advised  him  that  plaintiff  wanted  such  a  paper  a  few 
minutes  after  the  receipt  for  the  money  had  been  given  he 
signed  it  without  objection.  Doty  testified  that  he  had 
talked  with  Windrem  several  times  prior  to  writing  the  le1> 
ter  to  plaintiff,  once  shortly  before,  but  had  not  spoken 
to  him  of  the  sale  of  his  property,  though  he  knew  the  price, 
and  that  he  wished  to  leave,  thus  admitting  that  he  had  not 
told  the  truth  in  his  letter.  Of  the  money  received  Doty 
kept  $100  without  the  knowledge  of  plaintiff,  for  whom  he 
was  pretending  to  act,  and  turned  $400  over  to  Windrem, 
who  raised  no  objection  to  this  arrangement.  It  should  be 
added  that  Doty  had  been  the  family  physician  of  plaintiff's 
sister,  with  whom  she  had  lived  during  the  summers  of 
many  years  prior  to  her  (the  sister's)  death,  and  also  he  had 
treated  the  ward.  The  circumstances  leave  little  doubt  but 
that  she  w^as  acting  upon  the  advice  and  influence  of  Doty, 
and  that^  even  though  it  was  not  expressly  so  stated,  that 
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Windrem  understood  the  design  in  making  the  purchase. 
This  alone  would  not  be  sufficient  to  charge  him  with  a  con- 
spiracy in  a  case  like  this.  But  to  do  this  it  was  not  essen- 
tial that  he  should  have  participated  at  the  inception  of  the 
scheme  which  was  hatched  by  Doty.  If  he  subsequently 
adopted  it,  this  was  enough,  and  from  his  agreement  to  re- 
sign and  to  exert  his  influence  in  behalf  of  plaintiff  as  his 
successor  so  soon  after  the  payment  of  the  money  and  as  a 
matter  of  course;  and  allowing  Doty  to  increase  his  price 
and  retain  $100  of  the  amount  paid,  when  he  (Windrem) 
must  have  known  he  was  acting  for  plaintiff,  together  with 
the  price  as  compared  with  the  value  of  the  property  —  the 
jury  might  have  found  that  he  was  actively  participating  in 
Doty^s  enterprise.  The  evidence  then  was  suflScient  to  carry 
the  case  to  the  jury. 

IL     It  was  unnecessary  to  prove  more  than  essential 

to  entitle  plaintiff  to  recover,  and  though  conspiracy  were 

alleged,  if,  aside  from  this,  enough  was  stated  in  the  petition 

to  authorize  recovery,  the  action  would  not  "be 

real  property:     defeated  bccause  of  the  charge  of  conspiracy. 

fraud:  recov-       ^i  xr  >^  t  a  i/ 

ery  of  consider,  gee    YouTig    V.    GormUy,    119    Iowa,    546. 

ation:  pleaaings.  •/  •/  / 

Even  under  the  defendant's  theory  of  the  case 
Doty  was  liable  for  the  $100  which  he  received  without 
plaintiff's  knowledge  while  acting  for  her.  This  was  spe- 
cifically alleged.  And  even  though  there  was  no  conspiracy, 
yet,  if  the  agreement  of  Windrem  that  he  would  resign  and 
give  his  influence  in  favor  of  plaintiff  as  his  successor  was  a 
part  of  the  contract  of  purchase,  as  the  jury  might  have 
found,  plaintiff  upon  withdrawing  from  the  arrangement  had 
the  right  to  be  recouped  for  the  money  paid  thereon. 

But  this  cause  was  submitted  to  the  jury  on  the  theory 
that  a  finding  of  conspiracy  was  essential  to  recovery  from 
either  defendant,  and  this  must  be  treated  as  the  law  of  the 
case  for  the  purposes  of  this  appeal.  The  jury  was  told  in 
the  seventh  instruction  that,  in  order  to  recover,  plaintiff 
"  must  establish  that  the  defendants,  knowing  that  she  desired 
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the  removal  of  Windrem  from  the  guardianship  of  Chris 
Quinn,  conspired  and  connived  together  to  induce  her  to 
purchase  the  said  property  of  Windrem  in  Oxford  at  an  ex- 
orbitant price,  by  making  as  an  inducement  to  said  contract 
to  purchase  an  agreement  on  the  part  of  said  Windrem  that 
he  would  so  resign,  and  by  making  such  agreement  to  resign 
a  moving  consideration  to  induce  plaintiff  to  purchase  said 
property  at  said  price,  and  that  by  reason  of  such  conspiring 
and  conniving  in  order  to  secure  such  removal  the  plaintiff 
was  induced  to,  and  did,  purchase  said  property."  The  in- 
struction closed  with  an  admonition  that,  unless  defendants 
so  conspired  and  did  induce  the  plaintiff  to  purchase  said 
property  in  order  to  secure  the  removal  of  Windrem,  the 
verdict  should  be  for  defendants. 

This  was  more  favorable  to  defendants  than  they  were 
entitled  to  have  it,  for  it  was  immaterial  whether  the  price 
of  the  house  was  exorbitant  or  not.     If  a  purchase  was  so  in- 
duced  at  a  fair  valuation,   the   transaction 
*'  wntractef^ib-  would  havc  been  none  the  less  reprehensible 
he  policy.  from  a  legal  point  of  view,  for,  as  aptly  said 

by  the  trial  court,  "  the  oflSce  of  guardian  is  not  a  matter 
of  commerce,"  and  "  an  agreement  to  resign  was  against 
public  policy."  The  principle  that  a  contract  to  resign  a 
public  oflSce  or  to  exert  influence  to  secure  the  appoint- 
ment of  another  is  void  as  against  public  policy  has  been  too 
long  established  to  require  the  citation  of  authority  for  its 
support,  but  see  cases  collected  in  9  Cyc.  494.  Edwards  v. 
Randle,  63  Ark,  318  (38  S.  W.  343,  36  L.  R  A.  174,  58 
Am.  St.  Kep.  108) ;  Basket  v.  Moss,  115  K  C.  448  (20  S. 
E.  733,  48  L.  K.  A.  842,  44  Am.  St.  Eep.  463).  The  guard- 
ian of  a  minor  or  lunatic  is  not  a  public  officer,  yet  he  is  in 
the  exercise  of  a  trust  quite  as  sapred.  A  trustee  may  not 
make  use  of  his  relations  as  such  for  personal  emolument 
An  agreement  for  a  valuable  consideration  to  abandon  the 
trust  or  to  transfer  it  to  another  is  void.  He  may  volun- 
tarily resign  for  reasons  not  mercenary  in  character,  but  has 
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no  right  to  traflSc  in  or  make  merchandise  of  the  confidence 
reposed  in  him.  In  Cunningham  v.  Cumimgham,  18  B. 
Mon.  (Ky.)  24  (68  Am.  Dec.  718),  the  court  declined  to 
enforce  a  contract  by  which  a  guardian  resigned  in  favor  of 
the  grandfather  of  a  minor  in  consideration  of  the  grand- 
father's agreement  to  give  the  guardian  a  child's  share  of  his 
estate.  A  contract  of  an  executor  to  resign  was  held  to  be 
void  in  Ellicot  v.  Chamberlin,  38  N.  J.  Eq.  604  (48  Am. 
Eep.  327)  and  Staunton  v.  Parker,  19  Hun  (N.  Y.)  66,  and 
the  same  ruling  was  applied  to  an  administrator  in  Porter  v. 
Jones,  62  Mo.  399.  The  authorities  are  in  conflict  as  to 
whether  a  contract  to  relinquish  the  right  merely  to  adminis- 
tration is  void.  See,  pro.  Bowers  v.  Bowers,  26  Pa.  74  (67 
Am.  Dec  398),  contra,  Bassett  v.  Miller,  8  Md.  548.  The 
invalidity  of  the  agreement,  if  made,  is  not  questioned,  how- 
ever, but  it  is  argued  that  the  attention  of  the  jury  was  di- 
verted from  this  feature  of  the  case  by  the  emphasis  put  on 
the  disparity  between  the  purchase  price  and  real  value.  The 
criticism  is  unfounded.  The  jury  might  have  inferred  that 
exorbitancy  of  price  was  essential  to  recovery,  of  which  ap- 
pellants cannot  complain,  but  the  necessity  of  finding  the 
existence  of  a  conspiracy,  and  that  plaintiff  was  induced  to 
purchase  by  Windrem's  promise  to  resign,  and  that  this  was 
a  part  of  the  agreement  were  clearly  stated. 

III.  It  will  be  observed  that  the  agreements  were  en- 
tirely executory  save  the  payment  of  the  $500.  One  of  the 
defenses  interposed  was  that  plaintiff  was  in  pari  delicto,  knd 

for  this  reason  was  not?  entitled  to  relief. 

If  it  be  conceded  that  she  was  knowingly  and 
voluntarily  participating  in  an  unlawful  enterprise  she  had 
the  right  to  repent  of  her  wrong  at  any  time  before  consum- 
mation in  whole  or  in  part  of  the  illegal  agreement^  and  sue 
for  the  return  of  what  she  had  advanced  in  aid  of  its  execu- 
tion. Bamett  v.  Mendenhall,  42  Iowa,  296 ;  Munns  v.  Dono- 
van, 117  Iowa,  616;  Stover  v.  Flower,  120  Iowa,  514. 
Upon  consulting  a  lawyer  she  immediately  abandoned  the 
Vol.  137  Ia.— 21 
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scheme.  She  made  no  use^of  the  papers  save  to  exhibit  them 
to  the  court  as  proof  of  Windrem's  unfitness  to  continue  as 
guardian.  That  the  object  of  the  agreement  was  effected  in 
a  way  other  than  contemplated  may  have  raised  doubt  as  to 
whether  she  had  in  fact  repented.  But  the  removal  of  the 
guardian  was  accomplished  without  any  act  of  Windrem  in 
pursuance  of  the  unlawful  promise  on  his  part,  and  therefore 
the  agreement  has  never  gone  any  further  than  the  payment 
by  plaintiff.  Had  she  notified  Windrem  of  her  withdrawal 
from  the  transaction  prior  to  going  before  the  judge  and  ex- 
hibiting the  papers,  and  made  use  of  them  thereafter  in  the 
same  way,  her  right  to  recover  the  money  paid  could  not 
well  be  questioned.  The  fact  that  she  went  before  him  first 
can  make  no  difference  save  to  cast  doubt  on  her  sincerity, 
and  put  in  question  whether  she  in  fact  repented  and  with- 
drew from  the  illegal  enterprise,  or  made  use  of  the  papers  to 
accomplish  her  purpose  with  the  design  of  withdrawing  if  she 
succeeded,  and  of  carrying  out  the  contract  if  she  failed.  In 
the  latter  event  she  could  not  be  said  to  have  repented.  Nor 
could  she  be  said  to  have  done  so  if  she  entered  into  the 
scheme  with  the  design  of  effectuating  her  object,  as  was 
finally  done.  These  circumstances,  however,  bore  directly 
on  the  issue  of  whether  she  had  withdrawn  from  the  trans- 
action promptly,  and  this  was  submitted  to  the  jury,  though 
not  with  the  particularity  desirable.  But  the  instruction 
given  was  correct  in  so  far  as  it  went,  and  had  a  more  specific 
one  been  thought  helpful  it  should  have  been  requested. 

IV.  Appellants  criticise  the  instruction  to  the  effect 
that  entering  into  the  illegal  contract  would  not  bar  a  recov- 
ery if  plaintiff,  because  of  lack  of  experience,  acted  by  virtue 

of  the  advice  and  influence  of  Doty  therein. 
'  civil.  It  is  conceded  that  this  would  be  a  correct 

abstract  statement  of  the  law  had  it  been 
applied  to  Windrem  instead  of  Doty.  See  Davidson  v.  Car- 
ter^  55  Iowa,  117,  9  Cyc.  552.  There  was  no  occasion  un- 
der the  instructions  to  consider  whether  plaintiff  was  in  a 
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situation  to  recover  until  the  jury  should  find  the  existence 
of  a  conspiracy,  as  alleged.  If  so  found,  then,  as  defend- 
ants were  acting  in  concert,  it  was  immaterial  by  which  one 
she  was  influenced  and  controlled  in  entering  into  the  ar- 
rangement. 

V.  In  the  course  of  the  trial  several  items  of  evidence 
were  admitted  over  the  objection  of  one  or  the  other  of  the 
defendants,  but  in  no  instance  where  the  evidence  should  not 

have  been  received  against  one  of  them  at 

6.  Conspiracy:  mi  t 

evidence:         least.     The   rulu^gs   were   correct,    and   had 

restriction  '^  ' 

puJJS?*  counsel  desired  the  consideration  of  the  evi- 

dence limited  to  one  of  them  he  should  have 
so  requested.  Thus,  Doty's  letter  to  plaintiff  was  admitted 
over  Windrem^s  objection.  It  was  properly  received  as  ex- 
plaining Doty's  conduct  and  plaintiff's  connection  with  the 
transaction.  Had  counsel  desired  that  its  consideration  be 
so  limited  he  should  have  requested  an  instruction  to  that 
effect.  That  requested,  directed  the  exclusion  from  consid- 
eration of  all  declarations  of  Doty  not  in  Windrem's  pres- 
ence. This  was  incorrect,  for,  after  enough  had  been  shown 
to  warrant  the  finding  of  a  conspiracy,  the  declarations  of 
each  in  carrying  out  its  purpose,  wherever  made,  were  the 
acts  of  both.     See  State  v.  Crofford,  133  Iowa,  478. 

VI.  Plaintiff,  when  a  witness,  was  asked :  "  Dr.  Doty 
was  working  for  you,  was  he  not  ?  "  An  objection  as  incom- 
petent was  rightly  sustained.  The  question  called  for  a  con- 
clusion, and,  under  the  circumstances,  a  diflScult  one  to  settle 
at  that 

VII.  Complaint  is  made  of  the  ruling  by  which  the 
court  refused  to  strike  from  Ney's  testimony  what  the  judge 
had  said  concerning  the  discharge  of  the  guardian.     The  rul- 

7.  EviDBNci:         ing  was  discretionary,  and  will  not  be  dis- 
to  object.  turbed.     A  party  cannot  allow  evidence  to  go 

in  without  objection,  and  then,  if  it  does  not  suit  him,  com- 
plain because  the  court  refuses  to  strike  it  out.  State  v. 
Marshall,  105  Iowa,  38. 
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VIII,  Hearsay  evidence  as  to  the  dissatisfaction  of 
the  ward  was  received,  but  this  was  without  prejudice.  The 
petition  contained  some  surplusage  which  might  well  have 
been  stricken  on  motion,  but  leaving  it  in  could  not  have 
prejudiced  the  defendants.  The  ruling  on  the  demurrer 
finds  approval  in  what  has  been  said,  and  the  contention  that 
the  petition  failed  to  state  facts  constituting  conspiracy  is 
without  merit.  Some  other  matters  are  suggested  in  argu- 
ment, in  connection  with  which  we  have  discovered  no  error. 
The  judgment  is  affirmed* 
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Railroads:  private  crossing:  agreement  to  maintain.  A  railway 
.  company,  having  agreed  to  provide  an  open  crossing  for  the 
accommodation  of  a  land  owner,  cannot  arbitrarily  inclose  the 
same  with  gates  without  offering  to  construct  another  like 
crossing;  unless  it  is  a  menace  to  the  public  safety  and  the 
operation  of  the  road,  and  there  is  no  other  suitable  place  at 
which  it  can  be  maintained  at  a  reasonable  expense  and  to  the 
accommodation  of  the  land  owner. 

Appeal  from  Wright  District  Cowrt. —  Hon.  J.  H.  Richaed, 

Judge. 

Tuesday,  Novembeb  19,  1907. 

KEHEAEiNa  Denied  Monday,  Febeuaey  17,  1908. 

Action  to  enjoin  the  defendant  from  closing  a  private 
railway  crossing.  The  petition  was  dismissed,  and  plain- 
tiff appeals. —  Reversed. 

Peterson  &  Knapp,  for  appellant 

Healy  &  Healy  and  Birdsall  &  Birdsall,  for  appellee. 
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Ladd,  J. —  Plaintiff  is  the  owner  of  the  south  half  and 
the  northwest  quarter  of  section  35,  township  92  north  of 
range  24  west  of  fifth  P.  M.  His  improvements  are  along 
the  highway  on  the  south  line  of  the  section.  In  1901  the 
defendant  condemned  a  right  of  way  along  the  north  line 
of  the  south  half  section  separating  therefrom  the  northwest 
quarter,  to  which  plaintiff  now  has  no  access,  save  across 
the  defendant's  tracL  Pending  the  trial  in  the  condemna- 
tion proceedings,  the  defendant  expressly  agreed  to  give  the 
plaintiff  "  an  open  crossing  at  such  reasonable  place  he  may 
suggest,  with  cattle  guards."  The  law  required  it  to  furnish 
an  adequate  crossing  at  such  reasonable  place  as  the  owner 
might  select,  so  that  the  only  significance  of  the  stipulation 
is  that  the  crossing  should  be  open.  The  character  of  the 
use  is  not  defined,  nor  was  this  necessary,  as  the  expression 
"open  crossing,"  when  applied  to  railroads,  has  a  well- 
understood  meaning,  and  the  use  to  be  made  of  it  necessarily 
depends  somewhat  upon  the  character  of  the  land  on  each 
side  of  the  track  and  the  purposes  to  which  the  owner  puts 
it.  The  only  natural  inference  is  that  such  use  is  to  be 
made  of  the  crossing  as  the  exigencies  of  carrying  on  the 
ordinary  pursuits  of  agriculture  render  necessary.  Here 
the  right  of  way  intersected  a  pasture  of  some  two  hundred 
and  twenty  acres,  and  the  parties  to  the  agreement  must  have 
contemplated  an  open  crossing  suitable  for  the  passage  of  a 
large  amount  of  stock  between  the  separated  portions  of  the 
farm.  If  there  were  any  doubt  on  this  score,  the  circum- 
stances under  which  the  agreement  was  entered  into,  as  al- 
leged in  the  petition  and  proven,  without  serious  confiict  in 
the  evidence,  demonstrate  that  such  was  the  design.  Having 
enjoyed  the  advantage  of  the  stipulation,  by  way  of  reduction 
of  damages,  the  defendant  should  be  held  to  performance, 
unless  conditions  are  such  as  will  relieve  it  from  its  obliga- 
tion. The  parties  agreed  upon  the  location  of  the  crossing, 
and  defendant  made  the  necessary  improvements  therefor. 
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It  was  maintained  for  about  a  year,  when  the  company 
fenced  it  on  both  sides  and  put  in  gates. 

In  justification  for  so  doing,  it  contends  (1)  that  an 
open  crossing  at  such  place  is  a  menace  and  dangerous  to 
the  transportation  of  property  and  passengers  over  its  line 
of  road;  and  (2)  that  an  unreasonable  expense  would  be 
essential  to  obviate  this  peril,  and  enable  it  to  continue  the 
open  crossing.     It  is  no  answer  to  say  that  the  company 
should  have  realized  all  this  when  making  the  promise,  for 
the  public  is  too  deeply  concerned  in  the  safe  operation  of 
the  railway  and  the  protection  of  life  and  property  to  tolerate 
the  continuance  unnecessarily  of  a  known  peril  to  either. 
Nor  should  improper  agreements  in  the  interest  of  private 
convenience  or  to  avoid  outlay  of  money  be  allowed  to  unduly 
interfere  with  the  public  necessities  of  rapid  transportation. 
Experience  often  demonstrates  error  in  plans  for  the  future, 
no  matter  how  carefully  considered,  and  when  these  are 
discovered  the  door  for  adequate  correction,  when  the  public 
is  so  vitally  concerned,  ought  not  to  be  closed.     As  pointed 
out  in  8 crimper  v.  Railway,  115  Iowa,  35,  the  railway  com- 
pany cannot  be  permitted  arbitrarily  to  change  a  crossing, 
but  when,  owing  to  the  situation  and  use  of  that  established, 
it  is  foimd,  on  the  one  hand,  to  be  inadequate,  or,  on  the 
other,  unduly  to  interfere  with  the  safe  operation  of  the 
railroad,  these  objections  may  be  obviated  by  such  change  or 
changes  as  are  essential  to  accomplish  that  object.     State  v. 
Railway,  99  Iowa,  565;  S crimper  v.  Railway,  supra^     If, 
then,  the  place  selected  by  the  parties  for  this  open  crossing 
has  proven  with  respect  to  the  use  made  of  it  to  be  unsafe, 
another  more   satisfactory   for  the   purposes   contemplated 
should  be  selected  in  its  stead.     That  now  existing  is  where 
the  cut  extending  east  three  thousand  one  hundred  feet  and 
the  fill  running  west  one  thousand  nine  hundred  feet  meet, 
so  that  the  crossing  is  at  grade,  and  the  topography  of  the 
farm  is  such  as  to  render  it  doubtful  whether  a  more  suit- 
able location  could  be  selected  for  a  surface  crossing.     The 
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road  is  straight,  so  that  there  is  an  unobstructed  view  for 
miles  each  way,  but,  owing  to  the  cut,  engineers  coming  from 
the  east  experience  difficulty  in  detecting  objects  on  the 
crossing  until  within  from  one  hundred  to  three  hundred 
feet.  The  evidence  also  indicated  that  the  cattle  often  gather 
on  the  track,  so  that  trains  are  compelled  to  slow  up  or  stop 
until  they  scatter.  Moreover,  the  evidence  tended  to  show 
that  an  engine  is  likely  to  be  derailed  if  it  comes  in  collision 
with  cattle,  especially  when  lying  on  the  track  where  they 
may  go  when  having  free  access  to  the  right  of  way.  Some 
of  plaintiffs  cattle  were  killed,  though  after  the  gates  had 
been  put  in  and  left  open.  While  the  consequences  thus  far 
had  not  been  serious,  the  situation  appears  to  be  such  that, 
in  the  interest  of  rapid  transportation  and  the  safe  operation 
of  trains,  an  open  crossing  at  that  place  ought  to  be  obviated, 
especially  in  view  of  the  uses  originally  contemplated  by 
both  parties. 

Counsel  for  appellee  charge  the  plaintiff  with  respon- 
sibility for  the  mistake,  and  argue  that  the  company  is  still 
willing  to  maintain  an  open  crossing  at  a  reasonable  place. 
The  record  discloses,  however,  that  the  location  was  fixed 
upon  by  mutual  consent,  and  that  the  defendant,  without 
offering  to  establish  another,  at  the  end  of  the  year  and  with- 
out plaintiffs  consent,  closed  it  with  a  fence  and  put  in  gates. 
The  fault,  therefore,  was  that  of  the  defendant  for  Hartshorn 
Was  content  with  the  crossing  given  him.  If  the  company 
became  dissatisfied,  it  was  its  duty  to  take  the  initiative  in 
the  selection  of  another  location.  For  three  years  it  has  done 
nothing  of  the  kind,  and  the  fair  inference  is  that  it  had  no 
such  purpose,  but  is  undertaking  to  effect  a  change  in  the 
character  of  the  crossing  in  spite  of  its  agreement  and  against 
plaintiffs  protest.  Authorities  holding  that  contracts  of 
common  carriers  inconsistent  with  their  public  duty  cannot 
be  enforced  have  no  application,  for  the  evidence  indicates 
that  it  is  practicable  to  establish  an  open  overhead  crossing 
at  some  distance  east  of  this  or  an  under  crossing  a  short 
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distance  west,  and,  in  the  absence  of  any  evidence  on  the 
subject,  it  is  not  to  be  presumed  that  the  expense  in  so  doing 
would  be  excessive.  See  Herrstrom  v.  Railway,  129  Iowa, 
607.  Truesdale  v.  Jenson,  91  Iowa,  314,  is  not  in  point, 
for  here  the  parties  have  determined  for  themselves  that  the 
crossing  shall  be  open,  and  the  controversy  is  whether  the 
defendant  shall  bide  its  contract.  We  have  a  case,  then, 
where  the  existing  crossing,  owing  to  the  purpose  for  which 
it  is  used,  is  not  at  a  reasonable  location,  where  the  improve- 
ments of  the  landowner  are  not  such  that  his  rights  will  be 
interfered  with  by  a  change,  and  where  there  are  other  loca- 
tions at  either  of  which  a  crossing  such  as  has  been  contracted 
may  be  safely  maintained.  The  remedy  in  such  a  case  is 
simple.  Let  the  company  demand  that  the  landowner  select 
another  location,  which  under  the  law  must  be  reasonable 
or  possibly  the  parties  may  agree  thereon.  If  there  are  dif- 
ferences as  to  where  the  crossing  shall  be  placed,  the  railroad 
commissioners  may  be  able  to  adjust  them.  State  v.  Rail- 
way, 85  Iowa,  516.  But,  until  the  defendant  has  established 
another  crossing  such  as  it  has  promised  to  maintain,  it  is  in 
no  position,  save  in  an  emergency  which  does  not  exist,  to 
close  that  already  established.  Its  continuance  is  not  fraught 
with  great  danger.  The  evidence  shows  that,  with  the  proper 
exercise  of  care,  the  safety  of  travelers  and  property  need  not 
be  jeopardized.  During  the  time  it  was  open  no  cattle  were 
run  down,  and  possibly  but  for  the  existence  of  the  fence 
and  a  defective  cattle  guard  none  subsequently  would  have 
escaped  into  the  right  of  way.  Our  conclusion  is  that  de- 
fendant should  have  been  enjoined  from  closing  the  crossing, 
but  with  leave  to  apply  for  a  dissolution  of  the  writ  or  a 
modification  of  the  decree  upon  the  establishment  of  another 
open  crossing  at  such  reasonable  place  as  shall  be  selected,  or 
the  cause  after  granting  such  relief  might  have  been  contin- 
ued for  that  purpose. 

The  decree  is  reversed,  and  the  cause  remanded  for  an 
entry  in  harmony  with  this  opinion. —  Reversed. 
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A.  HiSBy  Appellant,  v.  The  Wbstbkn  Union  Teleobaph 
Company,  Appellee. 

Telegraphs:    negugent  transmission.    It  is  negligence  on  the  part 

1  of  a  telegraph  company  to  erroneously  designate  the  name  of 
the  addressee  of  a  message  in  transmitting  the  same. 

Same:    nbgligence  of  addressee's  agent.    Under  the  evidence  dis- 

2  closed  by  the  record  it  is  held  that  the  question  of  whether  the 
negligence  of  the  addressee's  agent,  in  failing  to  designate  the 
correct  place  for  the  delivery  of  a  message,  was  a  question  of 
fact  and  a  directed  verdict  for  defendant  on  that  question  was 
erroneous. 

Same:    recovery  of  damages.    The  negligence  of  a  telegraph  com- 

3  pany  in  failing  to  deliver  to  a  real  estate  broker  a  message  an- 
nouncing a  prospective  purchaser,  to  whom  he  might  have 
made  a  sale,  is  not  excused  by  reason  of  the  fact  that  he  sub- 
sequently sold  the  land  to  another  at  a  greater  profit. 

Appeal  from   Washington  District   Court. —  Hon.   B.   W. 
Preston,  Judge. 

Tuesday,  November  19,  1907. 

Beheabing  Denied  Monday,  February  17,  1908. 

Action  at  law  to  recover  damages  for  failure  to  deliver 
telegram.  There  was  a  directed  verdict  and  judgment  for 
defendant  and  plaintiff  appeals. —  Reversed. 

S.  W.  and  J.  L.  BrooTchart,  for  appellant. 

H.  M.  Eicher  and  /.  Carskadden,  for  appellee. 

Weaver,  C.  J. —  The  wife  of  the  plaintiff  owned  a 
tract  of  land  in  Iowa  which  he  alleged  she  authorized  him  to 
sell  at  a  price  of  not  less  than  $5,760,  and  to  retain  as 
commission  all  which  he  might  realize  from  such  sale  over 
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and  above  the  sum  named.  After  this  authority  had  been 
conferred  upon  plaintiff,  he  went  to  Madison,  S.  D.,  for  .a 
time,  leaving  an  agency  to  find  a  suitable  purchaser  for  the 
land  with  the  real  estate  firm  of  B.  F.  Dixon  &  Co.  The 
evidence  tends  to  show  that  on  October  10,  1903,  and  while 
plaintiff  was  still  at  Madison,  Dixon  delivered  the  following 
message  to  the  defendant  company  to  be  transmitted  over 
its  lines :  "  To  Aaron  Hise,  Creamery,  Madison  So.  Dak. 
Am  offered  sixty  two  himdred  for  your  eighty  March  first, 
Answer  at  once.  B.  F.  Dixon."  There  was  a  creamery  at 
Madison,  but  plaintiff  was  not,  and  never  had  been, 
employed  there.  He  was  in  fact  employed  at  an  egg  pack- 
ing establishment  some  distance  from  the  creamery.  The 
message  was  delivered  in  due  time  at  the  defendant's 
Madison  office,  but  the  name  of  the  addressee  had  by 
some  error  been  changed  to  "Aaron  Sire,"  instead  of 
"  Aaron  Hise."  Inquiry  by  a  messenger  at  the  creamery 
failed  to  develop  any  person  to  whom  a  delivery  of  the 
message  could  be  made,  and  the  employes  in  the  telegraph 
office  claim  to  have  made  other  search  without  avail. 
Plaintiff  had  no  knowledge  of  the  existence  of  the  tele- 
gram until  about  October  20,  1903,  when  he  received  a 
letter  from  Dixon  inquiring  the  reason  of  his  silence  con- 
cerning the  proposed  sale,  and  meanwhile  it  appears  that 
the  customer  found  by  Dixon  had  recanted,  and  the  sale 
failed  of  consummation.  After  the  occurrences  which  we 
have  recited,  and  since  the  beginning  of  this  suit,  plaintiff 
made  sale  of  the  land  at  $80  per  acre,  realizing  a  profit  of 
$200  over  that  which  he  would  have  received  had  he  sold 
upon  the  offer  reported  to  him  by  Dixon.  He  alleges,  how- 
ever, in  his  petition,  and  testifies  as  a  witness,  that,  if  the 
telegram  had  been  delivered*  promptly,  he  would  have  au- 
thorized Dixon  to  complete  the  sale,  by  which  he  would  have 
realized  a  profit  of  $440.  The  person  to  whom  the  proposed 
sale  was  to  be  made  testifies  that  he  was  then  ready,  able, 
and  willing  to  take  and  pay  for  the  land  at  the  price  named. 
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At  the  close  of  the  tQ3tiinony,  defendant  moved  for  a  directed 
verdict  in  its  favor,  on  the  ground  that  the  plaintiff  had 
failed  to  show  any  damage  resulting  to  him  by  reason  of 
error  in  the  telegram,  and  because  the  evidence  disclosed 
"without  contradiction  that  the  telegram  was  misdirected  to 
the  creamery  at  Madison,  instead  of  to  the  egg  house  where 
plaintiff  was  employed,  which  error  on  part  of  plaintiff's 
agent  contributed  to  the  failure  to  deliver  the  message. 
Other  groimds  were  assigned  for  the  motion  but  are  without 
support  in  the  record.  The  court  directed  a  verdict  for  the 
defendant,  and  plaintiff  appeals. 

That  the  telegraph  company  was  negligent  in  the  trans- 
mission of  the  message  is  beyond  question,  and  the  evidence 
is  sufficient  to  justify  a  verdict  that  by  reason  of  the  failure 
.to  deliver  the  message  plaintiff  lost  a  sale  from 
negligent.         which  he  would  have  received  a  substantial 

transmission. 

profit.  The  only  plausible  objection  to  his 
right  to  have  his  claim  for  the  recovery  of  damages  passed 
on  by  a  jury  is:  First,  that  the  negligence  of  his  agent  in 
directing  the  message  to  the  creamery  at  Madison,  instead 
of  to  the  butter  and  egg  house  at  the  same  place,  contributed 
to  plaintiff's  failure  to  receive  the  message ;  and  second,  that 
plaintiff  suffered  no  damage  because  he  thereafter  made  a 
sale  of  the  same  property  in  which  he  received  a  greater 
profit  than  he  would  have  obtained  had  the  offer  of  the  first 
purchaser  foimd  by  Dixon  been  accepted. 

As  to  the  first  proposition,  we  think  the  record  presents 
a  clear  case  for  the  jury.  Had  the  name  of  the  addressee 
in  this  telegram  been  cbrrectly  transmitted,  and  the  message 
2.  Same:  heen  promptly  delivered  to  and  left  at  the 

adl^SIwV^     creamery,  the  defendant  would  doubtless  have 
*^*"*'  been  without  blame  had  it  never  reached  the 

person  for  whom  it  was  intended.  Had  it  been  so  delivered, 
properly  addressed,  there  is  evidence  tending  to  show  that 
plaintiff  was  known  to  persons  in  charge  of  the  creamery 
and  would  in  all  probability  have  been  informed  of  the  exist- 
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ence  of  the  message.  Again,  while  the  defendant  offered 
evidence  tending  to  show  inquiry  by  its  messenger  at  the  post 
office  in  Madison  to  discover  the  address  of  the  person  to 
whom  a  delivery  of  the  message  could  be  made,  the  clerks 
in  charge  of  the  office  testifying  in  behalf  of  the  plaintiff  says 
that  they  then  knew  plaintiff  by  his  own  proper  name  of  A. 
Hise,  and,  had  the  message  been  deposited  in  the  post  office 
so  directed,  it  could  have  been  delivered  to  the  proper  person, 
or,  if  inquiry  had  been  made  for  him  by  his  proper  name,  in- 
formation as  to  his  place  of  business  would  have  been  given. 
Under  such  circumstances,  the  court  cannot  say,  as  a  matter 
of  law,  that  the  negligence  or  mistake  of  plaintiff  or  of  his 
agent  contributed  in  any  degree  to  his  failure  to  receive  the 
message. 

The  second  objection  is,  also,  unavailing.  Plaintiff  was 
not  selling  his  own  land,  and  the  rule  which  holds  that  dam- 
age may  not  be  recovered  from  the  purchaser  for  refusing  to 

carry  out  his  contract  of  purchase,  if  another 
recovery  of       pcrsou  stauds  ready  to  take  the  property  at 

the  same  or  a  greater  price,  has  here  no  appli- 
cation. The  plaintiff's  relation  to  the  proposed  sale  was  that 
of  agent  merely,  and  his  interest  therein  was  measured  solely 
by  the  commission  or  margin  reserved  under  his  agreement 
with  the  holder  of  the  title.  Had  the  message  been  delivered 
to  him,  and  he  had  accepted  the  offer  therein  communicated, 
his  profit  would  have  been  earned,  and  the  mere  fact  that  by 
further  effort  thereafter  made,  and  after  the  commencement 
of  this  action  to  recover  damage  because  of  the  loss  of  said 
sale,  he  succeeded  in  finding  another  buyer  to  take  the  prop- 
erty, would  in  no  manner  affect  the  right  of  action  which  had 
already  accrued  in  his  favor.  Whatever  profit  he  may  have 
received  by  reason  of  finding  a  second  purchaser  was  his 
legitimate  compensation  for  the  effort  made  in  bringing  such 
purchaser  and  the  seller  together,  and  was  not  in  any  sense 
of  the  term  for  his  services  with  respect  to  the  sale  which 
was  lost  through  the  defendant's  allied  negligence.     The 
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foregoing  propositions  are  too  clear  and  elementary  to  call 
for  citation  of  aufliorities  or  for  extended  argument. 

The  trial  court  was  in  error  in  directing  a. verdict  for 
defendant,  and  the  case  must  be  remanded  for  a  trial  upon 
its  merits. 

The  judgment  appealed  from  is  reversed. 


WASHnroTON  County,  Iowa,  Appellant,  v.  Polk  Countt, 

Iowa. 

Settlement  of  married  women.    Under  Code,  section  2224,  a  mar- 
1    ried  woman's  legal  settlement  follows  that  of  her  husband  only 
where  the  family  relation  exists  at  the  time  he  acquires  a  new 
settlement;  and  this  relation  may  be  severed  by  an  abandon- 
ment of  the  wife. 

Same:  support  of  insane:  married  women:  liability  of  coun- 
Z  ties:  abandonment.  Where  one  county  seeks  to  recover  of 
another  the  expense  of  maintaining  a  married  woman  in  a 
hospital  for  the  insane  it  must  show  a  legal  settlement  in  the 
defendant  county;  and  in  defense  to  such  settlement  the  de- 
fendant may  show  a  prior  abandonment  by  the  husband,  al- 
though not  pleaded. 

Same.    A  married  woman  who  is  abandoned  by  her  husband  before 
3    he  acquires  a  new  settlement  retains  the  legal  settlement  she 
had  at  the  time,  no  intent  on  her  part  being  involved. 

Appeal  from  Polk  District  Court. —  Hon.  W.  H.  MoHsiotY^ 

Judge. 

Tuesday,  November  19,  1907. 

RSHEABINO  DBimKD   MoNDAY,   FEBEUAaY    17,    1908. 

Action  to  recover  for  the  care  and  maintenance  of  an 
insane  person.  Judgment  for  the  defendant,  from  which 
the  plaintiff  appeals. —  Affirmed. 

Edmund  D.  Morrison  and  Eardley  Bell,  Jr.,  for  appel- 
lant. 
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Halloran  &  Starkey,  for  appellee. 

Shebwin,  J. —  Nettie  Keefer  and  Eli  Gilmont  were 
married  in  Washington  county,  Iowa,  in  1885,  and,  with  the 
exception  of  a  short  period  in  1892  and  another  in  1894, 
during  which  Mrs.  Gilmont  was  in  a  hospital  for  the  insane, 
they  lived  together  there  as  husband  and  wife  until  January, 
1897.  In  January,  1897,  Mrs.  Gilmont  was  again  adjudged 
insane  by  the  commissioners  of  insanity  of  Washington 
county,  and  was  again  committed  to  the  hospital  at  Mt. 
Pleasant.  She  was  detained  there  until  August,  1897,  when 
she  was  returned  to  the  Washington  county  authorities,  and 
was  by  them  immediately  placed  in  the  county  asylum  of 
said  county,  where  she  remained  until  the  fore  part  of  De- 
cember, 1903.  She  was  then  taken  therefrom  to  the  hospital 
at  Mt.  Pleasant,  as  a  person  having  a  legal  settlement  in 
Washington  county,  and  has  since  remained  in  said  bospitaL 
Washington  county  has  paid  the  expense  of  keeping  Mrs. 
Gilmont  in  the  county  asylum  and  in  the  State  hospital  since 
January,  1897,  and  the  value  thereof  is  not  in  dispute.  In 
May,  1898,  Eli  Gilmont  acquired  a  legal  settlement  in  Polk 
county,  and  in  May,  1905,  Washington  county  made  a  de- 
mand on  Polk  county  for  the  amount  it  had  paid  for  keeping 
Mrs.  Gilmont  from  May  1, 1898,  claiming  that  Mrs.  Gilmont 
acquired  a  legal  settlement  in  Polk  county  when  her  husband 
did.     The  claim  was  rejected,  and  this  suit  followed. 

Code,  section  2224,  provides  as  follows :  "  A  legal  set- 
tlement once  acquired  continues  until  lost  by  acquiring  a 
new  one,  and  may  be  acquired  as  follows:     (1)  Any  person 

having  attained  majority,  and  residing  in  this 
OF  MAMiED       State  one  year  without  being  warned  as  here- 

inaft^r  provided,  gains  a  settlement  in  the 
county  of  his  residence.  (2)  A  married  woman  follows  and 
has  the  settlement  of  her  husband,  if  he  have  any  within  the 
State,  and  if  she  had  a  settlement  at  the  time  of  the  marriage 
it  is  not  lost  by  the  marriage.     (3)  A  married  woman  aban- 
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doned  by  her  husband  may  acquire  a  settlement  as  if  she 
"were  unmarried."  The  purpose  of  this  statute  is  to  fix  the 
status  of  persons  who  need  support  from  the  public.  It  is 
based  on  the  thought  that  one  having  a  legal  settlement  as 
therein  defined  is  entitled  to  support  in  case  of  need  from 
the  community  where  such  settlement  exists.  22  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  949.  Subdivisions  2  and  3  of 
the  section  provide  two  ways  in  which  a  married  woman 
may  acquire  such  settlement.  Under  the  first  of  the  two, 
she  acquires  it  by  derivation  from  her  husband,  and,  under 
the  second,  as  she  would  if  unmarried,  and  by  the  terms  of 
the  statute  itself  she  can  have  but  one  legal  settlement  at  one 
time.  Under  section  2224,  the  wife's  legal  settlement  is 
that  of  her  husband  only  when  the  family  relation  in  fact 
exists,  and  her  dependency  upon  him  is  acknowledged  and 
acquiesced  in  by  him ;  and,  if  this  relation  does  not  exist  by 
reason  of  the  abandonment  of  the  wife,  then  her  settlement 
does  not  follow  the  husband.  This,  it  seems  to  us,  is  the 
clear  meaning  and  intent  of  the  section.  And,  as  the  ques- 
tion of  settlement  is  purely  statutory,  the  statute  must  be 
complied  with,  and  the  appellant  must  show  that  Mrs.  Gil- 
mont  acquired  a  settlement  in  Polk  county  by  virtue  of  her 
husband's  settlement  there.  Johnson  County  v.  Stratton, 
111  Iowa,  421;  Oill  v.  Appanoose  County,  68  Iowa,  20; 
Code,  section  2224. 

The  defendant  claims  that  Eli  Gilmont  abandoned  his 
wife  immediately  before  she  was  adjudged  insane  in  Jan- 
uary, 1897,  and  that  she  could  not  therefore  acquire  a  settle- 
2.  Same:  support   mcut  in  Polk  couuty.     While  the  appellant 
ma^icd**         earnestly  trges  that  the  record  fails  to  show 


liability  of        such  an  abandonment,  we  are  constrained  to 

counties: 

abandonment,  hold  otherwise.  The  facts  and  circumstances 
connected  with  and  prompting  the  abandonment  are  some- 
what unusual  and  peculiar,  but  still  we  think  the  entire 
record  sustains  the  position  of  the  defendant  in  regard 
thereto.     We  need  not  detail  these  matters,  nor  are  we  called 
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upon  to  determine  the  merits  of  that  transaction.  It  is 
enough  for  the  purposes  of  this  case  if  there  was  an  aban- 
donment in  fact.  The  appellant  contends,  however,  that, 
even  if  there  was  an  abandonment,  it  cannot  now  avail  the 
defendant  because  it  was  not  plead.  But  the  appellant  is ' 
wrong  in  the  matter.  Before  it  can  recover  of  the  defendant, 
it  must  show  the  legal  settlement  of  Mrs.  Gilmont  in  Polk 
county  by  derivation  from  her  husband,  for  it  is  conceded 
that  she  never  acquired  a  settlement  in  any  other  way,  and 
that  she  was  never,  in  fact,  a  resident  of  said  county.  This 
being  true,  it  devolved  on  the  appellant  to  prove  every  essen- 
tial element  necessary  to  create  liability  by  derivation,  and 
any  evidence  which  tended  to  rebut  the  claim  was  compe- 
tent without  pleading  it. 

It  is  also  said  that  the  acquiring  of  a  new  settlement  is 
one  of  intent,  and  that  an  insane  person  is  incapable  of  such 
intent.  This  may  be  granted,  but  in  this  case  the  wife  had 
for  years  had  a  legal  settlement  in  Wash- 
ington county,  and  such  settlement  was  never 
changed  if  she  was  abandoned  by  her  husband  before  he 
acquired  a  new  settlement.  Consequently  no  intent  or  action 
of  the  mind  in  relation  to  the  matter  was  necessary  on  her 
part.  She  simply  retained  the  settlement  that  she  already 
had  before  and  after  her  marriage.  Washington  County  v. 
Mahaska  County,  47  Iowa,  57 ;  Code,  section  2224. 

The  conclusion  we  reach  on  this  branch  of  the  case  dis- 
poses of  the  controversy,  and  we  need  not  discuss  ottier  ques- 
tions argued  by  counsel.     The  judgment  is  affinned. 


D.  T.  Qelman,  Appellee,  v.  Mbs.  G.  A.  HBiTMAir  and  C. 
W.  Jackson,  as  Sheriff  of  Woodbury  County,  Iowa, 
Appellants. 

Vendor   and    vendee:    coNsroERATioN :       recovery   of    same.    The 
1    mere  fact  that  the  expressed  consideration  for  a  conveyance 
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represents  an  inflated  or  speculative  value  does  not  affect  the 
grantor's  right  to  receive  the  same,  or  to  enforce  deferred  pay- 
ment 

Corporations:    confession  of  judgment:    power  of  officers:    col- 

2  LATERAL  ATTACK.  The  president  of  a  corporation  who  has  as- 
sumed full  control  of  the  affairs  of  the  company,  with  knowl- 
edge of  the  other  parties  interested  therein,  has  power  to  con- 
fess judgment  for  the  corporation:  and  the  same  is  not  sub- 
ject to  collateral  attack  except  for  fraud,  lack  of  jurisdiction,  or 
other  defect  rendering  the  same  absolutely  void. 

Same:    equitable  relief.    Where  a  judgment  against  a  corporation 

3  is  for  a  valid  indebtedness,  equity  will  not  relieve  against  it  in 
favor  of  the  corporation,  or  a  third  party. 

Judgments:    mortgage  i4?ns:    enforcement:    umitations.    Where 

4  judgment  has  been  entered  upon  a  note  secured  by  mortgage, 
prior  to  a  limitation  of  the  right  of  action  on  the  note,  the 
judgment  creditor  may  enforce  the  lien  of  his  mortgage  as 
against  subsequent  purchasers,  whether  the  judgment  be 
treated  as  valid  or  as  a  new  promise  which  sets  the  limitations 
statute  running  anew. 

Same.    The  holder  of  a  note  secured  by  mortgage  may  take  judg- 

5  ment  on  the  note  without  releasing  the  lien  of  the  mortgage, 
and  he  may  subsequently  foreclose  the  mortgage  within  the 
life  of  the  judgment. 

Mortgages:    debts  secured  by  same  mortgage:    acquisition  of  tax 

6  title  by  one  uenholnir.  Where  several  parties  hold  notes 
secured  by  the  same  mortgage,  one  of  such  lienholders  cannot 
obtain  the  fee  from  the  mortgagor  in  extinguishment  of  his 
claim,  and  then  perfect  his  title  as  against  his  fellow  lien- 
holders  by  subsequently  acquiring  a  tax  title  under  a  lien  for 
taxes  which  existed  at  the  time  he  acquired  the  fee. 

Same:    limitation  of  actions.    Where  an  action  is  brought  to  set- 

7  tie  the  rights  of  lienholders  and  not  to  set  aside  a  tax  deed  to 
the  property  acquired  by  one  of  the  parties,  the  statute 
limiting  actions  for  the  recovery  of  real  property  sold  for 
taxes  has  no  application. 

Attachment:    jurisdiction  of  justice.    The  jurisdiction  of  a  jus- 

8  tice  of  the  peace  in  an  attachment  proceeding  against  a  non- 
resident is  limited  by  Code,  section,  4480,  to  the  county  and 
township  wherein  the  property  is  found. 

Same:    situs  of  judgment.    The  situs  of  a  judgment  in  an  attach- 

9  ment  proceeding  against  a  nonresident  is  the  place  of  its  record 
entry. 

Vol.  137  U.— 22 
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Pledges  as  collateral:    who  may  enforce  judgment.    The  pledgor 

10    of  a  note  as  collateral  security  may  obtain  judgment  thereon 

and  enforce  the  same  where  the  pledgee  makes  no  objection. 

Appeal  from  Woodbury  District  Court. —  Hon.  William 
Hutchinson,  Judge. 

Wednesday,  November  20,  1907. 

Eeheabing  Denied  Monday,  Febeuaby  17,  1908. 

The  opinion  states  the  case. —  Reversed. 

Euhhard  &  Burgess,  for  appellants. 

J7.  A,  McManus  and  Shull,  Famsworth  &  Sammis,  for 
appellee. 

Weaver,  C.  J. —  The  facts  in  this  case  are  numerous 
and  complicated,  and  it  is  diflScult  to  state  them  with  any 
degree  of  clearness,  except  by  tracing  the  various  material 
events  in  the  history  of  the  controversy  in  their  chronological 
order. 

On  January  20, 1888,  one  Atwood  sold  to  the  defendant 
Mrs.  G.  A.  Heitman  certain  lots  in  Sioux  City,  Iowa,  for 
the  expressed  consideration  of  $5,000.  The  deed,  at  the 
request  of  Mrs.  Heitman,  was  made  to  Lillie  M.  Wood,  who 
was  her  employe,  and  seems  to  have  taken  the  title  in  trust 
for  the  use  of  said  purchaser.  The  reason  why  the  convey- 
ance was  made  to  Wood,  instead  of  Heitman,  the  real 
purchaser,  is  the  subject  of  considerable  inquiry  and  animad- 
version by  counsel,  but  the  truth  concerning  that  matter  is 
not  of  great  importance  in  determining  this  appeal ;  though 
we  find  nothing  to  impeach  the  good  faith  of  the  transaction. 
Soon  after  the  purchase  was  made,  Mrs.  Heitman  went  into 
possession  of  the  property,  and  occupied  it  until  late  in  the 
year  1889.  At  this  time  the  city  of  Sioux  City  was  the 
scene  of  a  very  remarkable  real  estate  speculation,  in  which 
the  market  values  of  property  were  exaggerated  to  an  un- 
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natural  degree,  and  many  enterprises  were  being  undertaken 
"which  subsequently  suffered  a  ruinous  collapse.  In  Sep- 
tember, 1889,  Mrs.  Heitman  sold  and  caused  the  said  Lillie 
M.  Wood  to  convey  the  said  property  to  a  corporation  known 
as  the  Sioux  Automatic  Refrigerating  Company,  for  the  pur- 
pose of  establishing  thereon  a  cold-storage  plant.  The  stock 
of  the  refrigerating  company  was  owned  largely,  if  not  en- 
tirely, by  one  O.  0.  Tredway  and  Elizabeth  B.  Tredway, 
his  wife.  The  corporation  seems  to  have  been  conceived, 
brought  into  existence,  and  managed  by  O.  C.  Tredway,  who 
was  a  friend  and  to  some  extent  adviser  of  Mrs.  Heitman. 
He  negotiated  with  Mrs.  Heitman  for  the  purchase  of  these 
lots  for  the  use  of  the  corporation  at  the  agreed  price  of 
$20,000.  No  part  of  this  price  was  in  fact  paid,  but  said 
O.  C.  Tredway  gave  to  Mrs.  Heitman  therefor  his  two 
personal  notes  of  $10,000  each,  and  as  collateral  thereto 
delivered  to  her  two  other  notes  executed  by  one  S.  T.  Davis 
for  $10,000  each.  After  obtaining  title  to  the  property,  the 
refrigerating  company  built  thereon  a  cold-storage  plant  at 
the  alleged  cost  of  $60,000.  After  the  property  had  been 
thus  improved,  and  on  December  29,  1891,  the  corporation 
made  its  four  notes  of  $10,000  each  to  Elizabeth  B.  Tred- 
way, and  gave  her  a  mortgage  thereon  to  secure  the  payment 
of  the  same,  which  mortgage  was  duly  recorded  on  January 
2,  1892.  This  mortgage  and  the  notes  secured  thereby  ap- 
pear to  have  been  made,  not  to  secure  any  actual  indebted- 
ness owing  to  said  Elizabeth  B.  Tredway,  but  were  given  to 
her  in  trust  to  enable  her  to  make  use  thereof  in  raising 
money  or  otherwise  obtaining  funds  to  meet  the  demands 
upon  the  corporation.  Soon  after  their  execution,  the  Tred- 
ways  took  the  note  first  maturing  under  this  mortgage  to 
Mrs.  Heitman,  and  gave  the  same  to  her  in  exchange  for  one 
of  the  $10,000  notes  given  to  her  by  O.  C.  Tredway  upon-the 
purchase  price  of  the  property,  and  she  surrendered  to  them 
the  last-named  note,  together  with  one  of  the  Davis  collateral 
notes.     In  other  words,  one  of  Tredway's  notes  representing 
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one-half  of  the  purchase  price  of  the  property  was  paid  by 
the  delivery  to  the  payee  of  the  note  of  the  corporation  for  a 
like  amount  secured  by  the  mortgage  to  which  reference  has 
been  made.  Later,  O.  C.  Treadway  substituted  another 
$10,000  note  signed  by  himself  for  the  remaining  Davis 
note  for  a  like  amount  held  by  Mrs.  Eeitman  as  collateral. 

At  that  stage  in  the  history  of  the  proceedings  Mrs. 
Heitman  held  the  note  of  the  refrigerating  company  for 
$10,000  secured  by  the  mortgage  and  Tredway^s  personal 
note  for  $10,000,  with  an  additional  personal  note  of  Tred- 
way's  for  a  like  amount;  the  latter  representing  no  actual 
indebtedness  and  held  as  collateral  so  called.  In  October, 
1893,  Mrs.  Heitman  borrowed  $1,500  from  Burke  Bros,  in 
Chicago,  and  put  up  as  collateral  thereto  several  notes, 
among  which  were  the  notes  we  have  above  described,  one 
for  $10,000  executed  by  the  refrigerating  company,  and  the 
two  personal  notes  of  O.  C.  Tredway  for  $10,000  each.  On 
December  4,  1893,  the  taxes  being  delinquent  thereon,  the 
county  treasurer  sold  the  property  in  controversy  at  tax  sale  to 
the  plaintiff  herein,  D.  T.  Oilman.  On  December  27,  1894, 
the  Tredways  borrowed  about  $10,000  from  the  plaintiff 
Oilman,  and  as  collateral  security  for  the  debt  thus  con- 
tracted turned  over  to  Oilman  the  three  remaining  $10,000 
notes  of  the  refrigerating  company,. secured  by  the  mortgage 
of  December  29,  1891.  On  July  2,  1895,  Elizabeth  B. 
Tredway  obtained  a  sheriff's  deed  of  the  property  in  con- 
troversy upon  a  sale  made  thereof  by  virtue  of  an  execution 
upon  a  judgment  theretofore  rendered  against  the  corpora- 
tion in  favor  of  a  stranger  to  this  action.  On  April  9,  1898, 
the  Tredways  united  in  conveying  the  mortgaged  premises 
to  plaintiff  D.  T.  Oilman  by  warranty  deed,  excepting  from 
the  covenants  of  warranty  the  taxes,  liens,  and  incumbrances 
of  record.  Upon  receiving  said  deed,  the  plaintiff  went  into 
and  has  ever  since  retained  possession  of  the  property.  The 
consideration  for  this  conveyance  to  plaintiff  was  the  can- 
cellation of  the  obligation  which  the  Tredways  had  given  to 
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him  for  the  loan  of  about  $10,000  above  mentioned.  The 
note  which  had  been  given  for  this  loan  was  then  surrendered 
to  the  Tredways,  but,  for  some  reason  not  explained,  plain- 
tiff did  not  turn  over  to  them  the  three  $10,000  notes  which 
he  had  received  as  collateral  security  for  the  payment  of  the 
former.  When  plaintiff  took  the  Tredwa/s  deed  for  the 
property,  he  knew  of  the  existence  of  the  mortgage  securing 
the  four  $10,000  notes,  but  says  he  was  informed  by  Tred- 
way  that  the  first  of  the  series  was  not  a  lien  upon  the  prop- 
erty, but,  if  it  were  a  lien,  he,  Tredway,  would  take  it  up. 
On  February  21,  1899,  Oilman  applied  to  the  county  treas- 
urer and  obtained  a  tax  deed  himself  for  the  mortgaged 
property  imder  the  sale  which  had  been  made  to  him  as 
aforesaid  December  4,  1893.  On  January  7,  1900,  the  re- 
frigerating company,  by  O.  O.  Tredway  as  president,  con- 
fessed judgment  in  favor  of  Mrs.  Heitman  in  the  sum  of 
$10,000,  with  interest  thereon  according  to  the  terms  of  the 
first  note  of  the  series  of  four  which  were  secured  by  the 
mortgage  of  December  29,  1891.  This  confession  was  en- 
tered in  the  oflSce  of  the  clerk  of  the  district  court  of  Wood- 
bury county.  The  plaintiff  was  not  in  any  way  a  party  to 
this  proceeding,  but  learned  of  the  confession  of  judgment 
shortly  after  it  was  made.  On  November  21,  1904,  execu- 
tion was  issued  on  this  judgment  and  levied  upon  the  prop- 
erty. Notice  of  the  levy  was  served  on  the  refrigerating 
company  only.  A  sale  was  had  under  such  levy,  but,  before 
a  delivery  of  the  certificate  thereof  was  made  to  Mrs.  Heit- 
man, plaintiff  begun  this  action  in  equity,  making  Mrs. 
Heitman  and  the  sheriff  defendants,  and  procuring  a  tem- 
porary injunction  which  arrested  further  proceedings  at  that 
point.  The  plaintiff  alleges  that  he  is  the  owner  of  the 
property  free  of  the  lien  of  the  mortgage,  and  bases  his 
claim  of  title  on  his  tax  deed.  Shortly  after  the  beginning, 
of  this  action,  plaintiff  transferred  the  three  $10,000  notes 
in  his  hands  to  his  son,  W.  S.  Oilman,  who  brought  another 
action  to  recover  thereon  and  to  foreclose  the  mortgage. 
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This  action  was  subsequently  consolidated  with  the  one 
brought  by  D.  T.  Oilman.  As  counsel  for  appellee  in  this 
court  abandon  any  claim  thereunder,  we  shall  not  further 
consider  it. 

The  defendant  Mrs.  Heitman  takes  issue  upon  plain- 
tiff's petition,  asserts  the  existence  in  her  favor  of  a  lien 
upon  the  property  in  controversy,  and  asks  that  the  same  may 
be  enforced  in  this  action.  She  also  denies  the  validity  of 
the  tax  deed  upon  which  plaintiff  bases  his  claim  of  title. 
By  way  of  reply  to  the  cross-demand  of  the  defendant,  the 
plaintiff  asserted  his  claim  of  title  to  the  property  and  the 
validity  of  his  tax  deed,  and  alleges  that  Mrs.  Heitman  is 
not  the  owner  of  the  alleged  confession  of  judgment  in  her 
favor,  but  that  the  same  has  been  sold  under  legal  proceed- 
ings to  a  third  person.  This- last  allegation  is  based  upon 
the  following  state  of  facts:  One  Buckley,  an  attorney  re- 
siding at  Sloan,  Iowa,  took  an  assignment  of  a  claim  held  by 
a  third  person  upon  an  open  account  for  goods  alleged  to 
have  been  sold  to  Mrs.  Heitman,  who  at  this  time  was  a 
resident  and  citizen  of  the  State  of  Illinois.  Buckley  there- 
upon brought  an  action  against  Mrs.  Heitman  before  a 
justice  of  the  peace  in  Sloan  township,  Woodbury  county, 
and  procured  a  writ  of  attachment  which  it  is  alleged  he 
caused  to  be  levied  upon  the  judgment  entered  in  Mrs.  Heit- 
man's  favor  by  confession  against  the  refrigerating  company 
as  hereinbefore  stated.  Mrs.  Heitman  was  not  personally 
served  with  notice  of  this  proceeding,  nor  did  she  appear 
thereto  either  in  person  or  by  counsel,  but  service  was  had 
or  attempted  by  posting  notices  under  the  statute  providing 
for  actions  in  attachment  against  nonresidents  before  justices 
of  the  peace.  On  this  service  the  justice  rendered  a  judg- 
ment in  rem  in  favor  of  Buckley,  and  issued  a  special  execu- 
tion thereon  for  the  sale  of  the  judgment  alleged  to  have 
been  levied  upon.  Under  this  writ,  the  constable  offered 
the  judgment  for  sale,  and  the  same  was  struck  off  to  one 
Atkins  for  the  sum  of  $113.     The  good  faith  of  this  transac- 
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tion  is  challenged  by  the  appellant  on  the  theory  that  the 
proceeding  by  Buckley  and  the  sale  of  the  judgment  were,  in^ 
fact,  instituted  and  brought  about  for  and  in  the  interest  of 
plaintiff.  She  also  alleges  that  such  proceeding  was  without 
jurisdiction,  and  that  the  pretended  judgment,  levy,  and  sale 
are  void.  After  hearing  the  evidence,  the  trial  court  found 
the  equities  to  be  with  plaintiff,  and  a  decree  was  rendered 
confirming  his  claim  of  title,  and  denying  the  relief  asked 
by  the  defendant.  From  this  decree,  the  defendant  ap- 
peals. 

As  the  burden  is  on  the  appellee  to  make  good  his  claim^ 
we  will  proceed  to  consider  the  several  propositions  ad- 
vanced by  counsel  in  his  behalf. 

I.  It  is  said  that  Mrs.  Heitman  was  never  the  holder 
in  good  faith  of  the  $10,000  note  in  controversy,  and  never 
gave  anything  of  value  for  it.  This  claim  is  not  well 
1.  Vendor  AKD       founded.     It  would  be  profitless  to  rehearse 

VKNDSX: 

consideration:    all  the  Complicated  details  of  fact  which  make 

recovery  *^ 

of  same.  ^p  ^ho  rccord  in  this  case.     After  a  full  and 

careful  examination  thereof,  we  find  it  shown  without  sub- 
stantial dispute  that  in  equity  at  least  appellant  became  the 
owner  of  the  property  in  the  year  1888,  and  occupied  the 
same  as  a  home  for  more  than  a  year  and  a  half,  when  she 
conveyed  or  caused  it  to  be  conveyed  to  the  refrigerating 
company.  It  may  be  •true  that  the  expressed  consideration 
for  this  conveyance  represented  an  inflated  or  speculative 
value,  but  such  fact  in  no  manner  affects  appellant's  legal 
right  to  receive  the  same,  or  to  enforce  the  deferred  payment 
thereof.  It  clearly  appears  that  no  part  of  this  purchase 
price  has,  in  fact,  been  paid,  and  the  note  in  the  appellant's 
hands  represents  a  part  of  that  price.  If  she  i§  not  now 
entitled  to  enforce  the  note  or  the  judgment  which  was  con- 
fessed thereon,  it  must  be  for  some  reason  other  than  want 
of  consideration  therefor  or  defect  in  her  title  thereto. 

II.  The  appellee  denies  the  validity  of  the  judgment 
confessed  in  favor  of  the  appellant  on  several  grounds.     It  is 
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first  said  that  O.  C.  Tredway,  who  acted  for  the  corporation 
^  ^  in  makine  such  confession,  was  not  authorized 

tt.  Corporations:  o  i    m      i 

^2d^**S!t°°^  SO  to  do.  It  appears  that  said  Tredway  was 
Sffi^cre/coUat.  <^^  the  date  in  question  the  president  of  the 
erai  attack.  corporation,  or,  at  least,  he  was  the  person 
who  had  been  last  elected  to  that  position,  and,  if  we  may 
credit  the  undisputed  testimony  in  that  regard,  he  was  the 
general  manager  and  had  or  assumed  to  have  full  control  of  all 
of  the  corporate  business.  The  rule  of  the  authorities  seems 
to  be  that  authority  to  confess  judgment  on  behalf  of  a  cor- 
poration may  be  expressly  conferred  upon  its  executive  oflScer 
or  the  general  powers  conferred  upon  him  and  exercised  by 
him  may  be  so  broad  and  comprehensive  that  authority  to 
make  such  confession  will  be  inferred.  See  Clark  &  Marshall 
on  Private  Corporations,  section  264.  Such  officer  may 
without  express  authority  perform  all  acts  which  are  inci- 
dent to  the  execution  of  the  trust  reposed  in  him,  and  which 
custom  or  necessity  imposes  upon  the  office.  In  Ford  v. 
Hill  92  Wis.  188  (66  N.  W.  115,  53  Am.  St.  Eep.  902),  it 
was  held  that  the  authority  of  an  officer  of  a  corporation  to 
confess  judgment  for  the  corporation  may  be  inferred  from 
the  fact  that  such  act  was  known  to  the  corporation,  and 
from  the  further  fact  that  the  officer  was,  in  fact,  in  the  habit 
of  practically  exercising  the  whole  power  of  the  corporation 
with  the  knowledge  of  the  other  persons  interested  therein. 
This,  as  we  have  already  seen,  was  practically  the  relation 
held  by  O.  C.  Tredway  to  the  refrigerating  company,  and  we 
think  his  authority  to  confess  judgment  cannot  be  questioned 
in  this  proceeding. 

Objection  is  also  made  to  the  sufficiency  of  the  state- 
ment upon  which  the  confession  of  judgment  was  made,  but 
we  think  the  same  fairly  complies  with  the  spirit  and  the 
letter  of  the  statute  by  which  confessions  of  judgments  are 
authorized.  It  is  also  to  be  remembered  in  this  connection 
that  judgments  by  confession,  like  other  judgments,  are  not 
open  to  collateral  attack,  unless  it  be  upon  the  ground  of 
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fraud  or  want  of  jurisdiction,  or  other  reason  which  renders 
the  same  wholly  void  and  inoperative.  1  Black  on  Judg- 
ments (2d  Ed.),  sections  245,  246,  252;  Miller  v.  Clarke,  37 
Iowa,  325 ;  Twogood  v.  Pence,  22  Iowa,  543. 

If  a  judgment  against  a  corporation  is  just  or  founded 
upon  a  valid  indebtedness  equity  will  not  relieve  such  cor- 
poration against  it,  though  the  officer  who  made  the  con- 
8  Samb-  e^ui-  f^ssion  actcd  without  express  authority  {Ford 
'  table  rehcf.  ^^  ^^^  supra)  ;  and,  if  such  relief  will  not  be 
granted  upon  the  prayer  of  the  corporation,  we  think  that 
for  a  still  stronger  reason  the  courts  will  not  interfere  to 
set  aside  such  judgment  in  behalf  of  a  third  party.  In- 
deed, counsel  for  the  appellee  in  their  brief  filed  in  this 
court  admit  that  the  confessed  judgment  is  good  and  valid 
as  between  the  parties  thereto,  and,  if  sudi  be  the  case, 
we  think  it  necessarily  follows  that,  at  least  in  the  absence  of 
fraud  or  collusion,  it  mus^  be  held  valid  against  collateral 
attack  in  a  proceeding  of  this  kind. 

III.  Appellee  also  relies  upon  the  benefit  of  the  statute 
of  limitations.  In  view  of  our  holding  in  the  preceding 
paragraph,  that  the  confession  of  judgment  is  regular  upon 
4.  juDOMEHTs:       its  face  and  cannot  be  collaterally  attacked 

mortgage 

cSforcemenf  ^  ^^^^  actiou,  tMs  objcctiou  is  UO  lougcr  avail- 
limitations,  a^e^  foj  th^  judgment  is  not  barred,  and 
execution  may  be  issued  thereon  at  any  time  within  twenty 
years  from  the  date  thereof.  Code,  section  3447.  Ap- 
pellee seeks  to  avoid  the  effect  of  this  view  upon  the 
theory  that  title  to  the  property  upon  which  the  mortgage 
was  a  lien,  having  passed  to  the  plaintiff  before  the  con- 
fession of  judgment,  such  judgment,  even  though  it  may 
be  valid  as  against  the  refrigerating  company,  does  not 
have  the  effect  to  revive  or  extend  the  lien  of  the  mortgage. 
This  contention  is  opposed  to  all  of  the  previous  holdings 
of  this  court,  and  is  practically  without  support  in  the  de- 
cisions of  any  of  the  courts  of  this  country.  If  there  be 
any  exception,  we  think  it  will  be  found  in  jurisdictions 
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only  where  the  application  of  the  general  rule  is  prevented 
by  some  statutory  enactment  In  Kemdt  v.  Porterfield,  56 
Iowa,  412,  the  question  presented  was  whether  a  new  promise 
of  a  mortgagor  would  have  the  effect  to  remove  the  bar  of 
the  statute  of  limitations  as  against  subsequent  liens  taken 
before  the  mortgage  became  barred,  and  not  foreclosed  until 
after  the  revival  of  the  indebtedness.  This  inquiry  we  there 
answered  in  tbe.aflSrmative.  That  ruling  has  since  been  fol- 
lowed in  Bank  v.  Woodman,  93  Iowa,  668;  Hellmen  v. 
Kiene,  73  Iowa,  448;  Freeburg  v.  Ehsell,  123  Iowa,  464. 
In  the  Freeburg  case  above  cited  we  also  held  that,  when 
a  note  secured  by  a  mortgage  is  reduced  to  judgment,  it 
operates  to  suspend  the  running  of  the  statute  of  limitations, 
and  the  right  to  have  the  mortgage  foreclosed  is  not  barred 
so  long  as  the  debt  secured  thereby  may  be  enforced.  Sig- 
worth  V.  Meriam,  66  Iowa,  480;  Stanbrough  v.  Daniels, 
88  Iowa,  318.  In  Kemdt  v.  PoHerfield,  supra,  the  question 
is  suggested,  but  not  decided,  whether  one  acquiring  an 
interest  in  mortgaged  property  after  foreclosure  of  the  mort- 
gage is  barred  by  the  statute  and  before  a  new  promise  is 
made  would  hold  by  rights  superior  to  the  mortgagee  after 
his  debt  is  revived  by  a  new  promise.  Since  that  time  it 
has  been  held  that  under  some  circumstances,  where  an  in- 
nocent purchaser  for  a  valuable  consideration  takes  con- 
veyance by  warranty  deed  in  which  the  mortgagee  joins  as 
a  grantor  he  takes  the  title  free  from  the  lien  of  the  mortgage 
which  the  record  shows  to  have  been  barred  by  the  statute, 
and  that  a  new  promise  thereafter  made  by  the  mortgagor 
will  not  revive  the  mortgage  as  against  such  grantee.  Jenhs 
V.  Shaw,  99  Iowa,  604.  But,  whatever  may  be  the  gen- 
eral rule  in  this  respect,  in  the  case  before  us  the  confession 
of  judgment  was  entered  some  two  years  before  the  statute 
of  limitations  had  intervened,  and  whether  we  treat  such 
confession  of  judgment  as  being  regular  and  valid  for  the 
purposes  of  this  case,  or  if  invalid,  and  we  give  it  effect 
simply  as  a  new  promise  which  set  the  statute  running  anew, 
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we  have  a  situation  which  is  within  the  rule  of  Kemdt  v, 
Porterfield,  supra,  and  other  cases  to  the  same  effect  decided 
by  this  court  to  which  reference  has  been  made. 

Counsel  for  appellee  lay  down  the  proposition  that  the 
confession  of  judgment  was  valid  as  between  the  refrigerating 
company  and  the  appellant,  and  that  the  note  on  which  such 
confession  was  made  was  thereby  merged  in 
the  judgment  so  confessed.  From  this  premise 
it  is  argued  that  the  lien  of  the  mortgage  was  removed  from 
the  property.  We  are  not  able  to  understand  the  theory 
upon  which  this  conclusion  is  drawn.  The  holder  of  a  note 
secured  by  a  mortgage  may  take  judgment  upon  the  indebt- 
edness  at  law  without  thereby  waiving  or  releasing  the  lien 
of  the  mortgage,  and  may  subsequently,  if  he  sees  fit,  bring 
his  action  to  foreclose  such  lien  within  the  life  of  the  judg- 
ment thus  procured.  See  Freeburg  v.  Ehsell,  mpra,  and 
cases  there  cited.  The  record  before  us  discloses  no  peculiar 
fact  or  circumstance  which  prevents  the  application  of  this 
rule. 

IV.     In  his  petition,  the  appellee  bases  his  claim  of 
title  to  the  property  solely  upon  the  tax  deed  to  which  refer- 
ence  has   been   made.     It  will   be   remembered,   however, 
from  the  statement  hereinbefore  made,  that 
dc*b5*8^rid     about  a  year  before  obtaining  this  tax  deed 

g^agc:  acqui8i-    appellee  took  the  title  to  the  property  in  con- 
Son  of  tax  ^^  1      1   i.  m      1 
gtic  by  one        trovcrsy  by  warranty  deed  from  Tredway  and 

wife,  excepting,  however,  from  the  covenants  of 
warranty  in  such  conveyance  all  tax  liens  and  the  time 
for  redemption  from  tax  sale  to  the  appellee  had  not 
then  expired.  He  also  took  the  title  with  notice  actual, 
if  not  constructive,  of  the  mortgage  under  which  the  appel- 
lant claims  and  of  the  fact  that  it  was  made  to  secure  a 
note  of  $10,000  which  had  not  been  turned  over  to  him. 
He  testifies  that  he  took  such  conveyance  to  wipe  out  a 
debt  of  about  $10,000  owing  him  by  the  Tredways,  and 
that  he  went  into  and  has  since  been  in  possession  of  the 
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premises.  "Under  such  circiimstances,  we  regard  it  as  a  set- 
tled proposition  of  law  and  equity  that  appellee  could  not 
hold  such  title  and  take  to  himself  a  tax  deed  upon  a  lien 
which  attached  to  the  property  at  the  time  of  his  purchase, 
and  thereby  eliminate  the  rights  and  interests  of  the  holders 
of  other  incumbrances  which  also  then  existed  upon  the  same 
property.  Lane  v.  Wright,  121  Iowa,  376 ;  Fair  v.  Brown, 
40  Iowa,  209;  Rice  v.  Nelson,  27  Iowa,  148;  Oarrettson 
V.  Scofield,  44  Iowa,  37 ;  Manning  v.  Bonard,  87  Iowa,  648 ; 
Cowdry  v.  Cuthbert,  71  Iowa,  733.  It  will  be  remembered 
from  the  statement  of  facts  that  of  the  four  $10,000  notes 
secured  by  the  mortgage  made  by  the  refrigerating  com- 
pany appellant  became  the  holder  of  the  first  of  the  series 
in  her  own  right,  and  the  appellee  subsequently  became  pos- 
sessed of  the  other  three  as  collateral  to  the  debt  owing  him 
by  the  Tredways.  In  that  situation,  the  appellee  and  the 
appellant  are  to  be  regarded  as  mortgagees  each  being  se- 
cured by  the  same  mortgage  in  the  order  of  the  maturity  of 
the  several  notes.  While  that  relation  existed,  it  is  an  ele- 
mentary proposition  that  neither  mortgagee  could  destroy 
the  lien  of  the  other  by  obtaining  a  tax  title  to  the  land  which 
was  their  common  security.  If  such  be  the  case,  then,  cer- 
tainly the  mortgagee  who  takes  the  legal  title  and  comes  into 
possession,  and  thereby  becomes  imder  legal  obligation  to 
pay  the  taxes  upon  the  property,  is  in  no  better  position  to 
profit  himself  at  the  expense  of  his  fellow  lienholders  by 
taking  to  himself  a  tax  title.  In  the  Lane  case  above  cited 
we  said:  "We  regard  it  a  well-settled  proposition  under^ 
the  decisions  of  this  court  that,  where  several  persons  hold 
claims  which  are  liens  upon  the  same  land,  equity  will  not 
permit  one  of  the  lienholders  to  absorb  the  common  fund 
by  purchasing  the  land  at  tax  sale.  ...  Equity  will 
not  permit  him  to  acquire  the  title  for  an  inconsiderable 
sum  when  he  was  authorized  to  remove  the  trifling  incum- 
brance by  redemption.  Though  not  bound  to  pay  the  tax, 
yet  it  was  his  right  to  do  so  to  protect  his  own  liens.     He 
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cannot  obtain  that  protection  by  pursuing  a  course  which 
will  deprive  the  mortgagee  of  his  security."  Again,  in  the 
same  case,  we  said :  "  The  principle  which  involves  the  rule 
denying  the  right  of  one  lienholder  to  obtain  a  tax  title  to 
the  disadvantage  of  others  in  similar  relation  to  the  com- 
mon security  seems  to  be  that  as  the  law  give^  each  of  them 
the  right  to  protect  the  security  by  making  a  redemption,  and 
gives  the  redemptioner  a  preferred  security  to  the  extent  of 
his  disbursement  for  that  purpose,  it  would  be  inequitable 
to  permit  him  to  waive  such  right,  and  become  a  purchaser 
at  the  sale,  and  thus,  by  an  expenditure  not  greater  than 
would  have  been  required  to  pay  the  taxes,  exclude  his  fel- 
low lienholders  from  all  participation  in  the  common  fund; 
The  proposition  seems  to  be  entirely  just,  while  the  opposite 
rule  would  often  bring  about  manifestly  inequitable  results." 
The  appellee  took  title  to  the  land  in  satisfaction  of  his 
own  lien  thereon,  and  became,  in  effect,  and  as  to  other  ex- 
isting lienholders,  the  mortgagee  in  possession  of  the  mort- 
gaged property.  He  also  took  such  title,  as  we  have  seen, 
with  knowledge  that  this  note  on  which  the  confession  of 
judgment  was  made  was  then  outstanding,  contenting  him- 
self, according  to  his  own  statement,  with  the  assurance  of 
Tredway  that  he  would  take  it  up.  Under  such  circum- 
stances and  imder  the  express  form  of  the  conveyance  by 
which  he  took  the  title  subject  to  all  recorded  liens  and  in- 
cumbrances, it  is  certainly  equitable  to  hold  that  the  tax  deed 
had  no  effect  to  eliminate  the  mortgage  lien  securing  the 
indebtedness  to  the  appellant. 

Nor  do  we  think  this  is  a  case  in  which  the  appellee 
may  avail  himself  of  the  statute  of  limitations  protecting 
7.  Samb:  tax  deeds.     Code,  section  1448.     The  appel- 

oTictiiS.  lant  does  not  seek  to  recover  the  property  sold 
for  nonpayment  of  taxes,  nor  to  set  aside  the  tax  deed. 
The  effect  of  her  demand  for  relief  is  that  in  settling 
the  rights  of  the  parties  with  respect  to  their  several 
liens  or  securities  the  taking  of  the  tax  deed  by  the  appellee 
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shall  be  treated  for  the  purposes  of  the  ease  only  as  a  pay- 
ment of  the  taxes.  It  has  already  been  held  by  this  court 
that  in  an  action  which  does  not  attack  the  validity  of  a 
tax  sale  or  deed  as  such,  but  questions  the  right  or  capacity 
of  a  person  claiming  title  under  such  deed  to  acquire  title 
thereby  to  the  prejudice  of  others,  is  not  barred  under  the 
provisions  of  this  section.  Sorenson  v.  Davis,  83  Iowa,  405. 
Where  such  title  is  acquired  by  one  lienholder,  it  will  be 
held  to  have  been  taken  in  trust  for  the  benefit  of  his  fel- 
low lienholders,  as  well  as  himself.  Phillips  v.  WiJmarth, 
98  Iowa,  32;  Van  Ormer  v.  Barley,  102  Iowa,  158;  Austin 
V.  Baarett,  44  Iowa,  488;  Leach  v.  Hall,  95  Iowa,  611; 
'  Moy  V.  Moy,  89  Iowa,  511.  It  is  true  that  in  most  of  the 
cases  here  cited  the  rule  has  been  applied  to  tenants  in 
common  in  the  title  to  the  lands,  but  the  equities  are  as 
clearly  persuasive  between  persons  holding  liens  upon  a  com- 
mon security.  Whether  the  conceded  or  proved  circum- 
stances in  this  case  are  such  that  the  appellant  is  equitably 
bound  to  reimburse  or  contribute  to  the  reimbursement  of 
the  appellee  for  the  taxes  which  have  been  paid  by  him  is  a 
question  which  is  not  presented  in  the  record  or  in  the  argu- 
ment of  counsel,  and  we  do  not  undertake  to  pass  upon  it. 
V.  In  the  printed  brief  for  the  appellee,  the  proposi- 
tion is  stated  that  appellant  can  obtain  no  relief  in  this  action 

because  the  judgment  confessed  in  her  favor 
jurisdiction  of    has  bccu  regularly  levied  upon  in  attachment 

proceedings,  and  sold  to  satisfy  a  claim  exist- 
ing against  her,  and  that  she  is  therefore  no  longer  the 
owner  of  said  judgment.  Except  the  bare  statement  of  this 
claim,  the  brief  is  wholly  silent,  and  we  are  not  referred 
therein  to  the  reason  or  foundation  of  the  claim  thus  stated. 
We  are  of  the  opinion,  however,  that  upon  the  face  of  the 
record  it  is  clearly  shown  that  the  justice  of  the  peace  before 
whom  the  proceedings  were  instituted  obtained  no  jurisdic- 
tion to  render  the  judgment,  and  that  the  special  execution 
issued  by  said  justice  conferred  no  authority  upon  the  con- 
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stable  to  sell  the  judgment.  By  Code,  section  4480,  actions 
before  a  justice  of  the  peace  aided  by  attachment  may  be 
brought  against  nonresidents  of  the  state  in  any  county  or 
township  where  any  property  sought  to  be  levied  upon  is 
found.  The  township  of  Sloan,  in  Woodbury  county,  is 
distinct  and  remote  from  the  township  in  which  the  county 
seat  and  the  oflSce  of  the  clerk  of  the  district  court  are 
located*  The  property  upon  which  the  judgment  was 
sought  to  be  levied  was  not  then  and  never  had  been  in 
Sloan  township.  Prior  to  the  adoption  of  the  present  Code, 
the  corresponding  section  of  the  statute,  after  stating  that 
such  actions  may  be  commenced  in  any  county  and  township 
where  the  property  is  found,  contained  the  added  words, 
"  and  justices  shall  have  jurisdiction  therein  within  the 
county."  While  the  statute  existed  in  this  form,  decisions 
of  this  court  construing  the  same  appear  to  have  been  in 
confusion.  In  Leversee  v.  Reynolds,  13  Iowa,  310,  it  was 
held  that  this  last  phrase  had  the  effect  to  enlarge  the 
jurisdiction  of  the  justice  in  such  actions,  and  make  it  co- 
extensive with  the  county,  regardless  of  the  township  in 
which  the  property  was  found.  In  Metunch  v.  Breitenhach, 
41  Iowa,  527,  that  rule  was  reversed,  and  it  was  held  that 
an  action  against  a  nonresident  aided  by  attachment  must 
be  brought  in  the  township  where  the  property  is  found. 
Later,  in  the  case  of  Knowles  v.  Picket,  46  Iowa,  503,  the 
case  last  cited  appears  to  have  been  overruled  and  the  pre- 
cedent made  by  the  Leversee  case  followed.  Still  later, 
in  Anderson  v.  Railroad  Co.,  77  Iowa,  445,  the  question 
was  again  before  the  court,  and  the  theory  announced  in  the 
Meunch  case  appears  to  have  been  approved,  though  the 
precedents  are  not  discussed. 

The  condition  disclosed  by  these  holdings  is  such  that, 
were  the  statute  unchanged,  we  should  have  some  diflSculty 
in  determining  the  correct  rule  to  be  followed,  except  as 
we  might  derive  the  same  from  an  original  construction  of 
the  language  of  the  act,  but  it  will  be  noticed  that  the  statute 
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in  its  present  form  omits  entirely  the  words,  "  and  justices 
shall  have  jurisdiction  therein  within  the  county,"  upon 
which  the  Leversee  case  and  Knowles  case  were  chiefly  made 
to  turn.  As  the  section  now  stands,  it  provides :  "  Actions 
aided  by  attachment  may  be  brought  against  nonresidents  of 
the  state  in  any  county  and  township  wherein  the  properly 
sought  to  be  levied  upon  is  found  and  any  action  against  such 
nonresidents  may  be  brought  in  any  coimty  wherein  any 
defendant  is  served  with  notice  thereof.'*  This  language 
in  express  terms  limits  the  jurisdiction  of  a  justice  in  an 
attachment  of  property  of  a  nonresident  to  the  coimty  and 
township  wherein  the  property  is  found.  There  are  good 
and  manifest  reasons  why  such  rule  should  have  been  en- 
acted, and  the  language  is  too  direct  and  explicit  to  call 
for  any  construction.  The  objection  thus  raised  to  the  va- 
lidity of  the  proceedings  before  the  justice  goes  to  the  juris- 
diction of  that  court,  and  therefore  may  be  raised  in  this 
proceeding. 

Some  question  is  raised  in  oral  argument  as  to  what  is 
the  situs  of  a  judgment  for  the  purposes  of  this  discussion. 
».  Same:  situs  ^®  ^^  ^^  authority  directly  in  point,  but 
of  judgment  j^  sccms  to  be  established  that,  for  purposes 
of  administration,  it  has  been  held  that  a  judgment  is  an 
asset  at  the  place  where  record  thereof  is  found.  See  13 
Am.  &  Eng.  Ency.  Law,  924,  and  note.  And,  while  such 
rule  may  be  somewhat  arbitrary,  it  is  perhaps  as  nearly  ac- 
curate as  the  nature  of  the  property  will  admit.  We  can 
conceive  of  no  theory  upon  which  we  may  say  that  a  judg- 
ment which  has  been  entered  in  the  oflSce  of  the  clerk  of  the 
district  court  has  a  situs  for  the  purposes  of  attachment 
or  for  any  other  purpose  in  every  township  in  the  county. 
It  has  frequently  been  held  that  a  judgment  duly  entered 
is  in  the  nature  of  a  contract  of  record.  Spilde  v.  Johnson, 
132  Iowa,  484.  It  is  also  a  well-established  rule  that, 
where  debts  are  evidenced  by  a  written  instrument,  the  situs 
of  the  property  therein  is  the  place  where  the  instrument  is 
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held  or  found,  and,  by  analogy  to  the  rule  applied  in  cases 
of  like  diaracter,  we  think  it  may  fairly  be  said  that  the 
situs  of  a  judgment  for  the  purposes  of  the  statute  now 
under  consideration  shall  be  held  to  be  at  the  place  of  its 
record  entry. 

VL     Finally,  the  appellee  insists  that,   as  appellant 

pledged  the  note  under  which  she  claims  to  Burke  Bros,  to 

secure  her  own  indebtedness,  she  had  no  such 

10.   PlIDGBS  as  ..  .  -,  _-  i-i-i 

collateral:      titlo  or  interest  therein  as  would  enable  her 

who  toMy  tH" 

^«ei«dg-  rightfully  to  obtain  the  confession  of  judg- 
ment and  to  assert  any  right  under  said  note 
or  judgment  against  the  appellee  in  this  action.  Appellant 
never  ceased  to  be  the  equitable  owner  of  the  note.  It  is 
true  she  passed  the  legal  title  and  right  to  possession  of 
said  note  to  Burke  Bros,  to  be  held  as  security  for  the 
payment  of  her  own  debt.  If,  as  between  them,  she  was 
permitted  to  proceed  and  obtain  judgment  upon  the  note 
against  the  refrigerating  company,  it  in-  no  maimer  preju- 
diced the  rights  of  other  lienholders  or  of  the  holder  of  the 
legal  title  to  the  mortgaged  property.  It  is  very  possible 
that  Burke  Bros,  would  have  the  right  to  step  in  and  claim 
the  benefits  of  the  judgment  so  rendered  had  they  elected 
so  to  do.  The  circumstances  under  which  this  confession 
of  judgment  was  taken  in  the  name  of  the  appellant  instead 
of  the  names  of  the  pledgees,  are  the  subject  of  much  dis- 
cussion by  counsel,  and  we  think,  for  the  purposes  of  this 
action,  it  is  immaterial  to  determine  or  consider  what  may 
be  the  equities  as  between  these  parties.  The  appellant  does 
not  deny  the  validity  of  the  pledge  made  by  her,  and  the 
pledgees,  although  evidently  having  notice  of  her  act  in  ob- 
taining judgment,  are  not  here  making  any  objection  thereto. 
Under  such  circumstances,  the  existence  of  the  pledge  is  not 
a  matter  of  which  the  appellee  can  avail  himself  to  resist 
the  enforcement  of  the  lien  against  the  mortgaged  property. 
Bank  v.  Cannon,  46  Minn.  95  (48  N.  W.  526,  24  Am.  St. 

Eep.  189). 

Vol.  137  Ia.— 23 
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We  have  now  touched  upon  all  the  points  made  in 
argument  whidi  we  deem  material  to  the  disposition  of  this 
appeal,  and  the  conclusions  we  have  hereinbefore  stated  lead 
us  as  a  necessary  result  to  the  reversal  of  the  decree  of  the 
district  court.  Many  other  points  have  been  presented  by 
counsel,  but,  as  those  we  have  mentioned  involve  the  ultimate 
merits  and  their  decision  is  controlling,  we  cannot  reasonably 
prolong  the  discussion.  The  case  will  therefore  be  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 
—  Reversed. 


State  of  Iowa,  Appellee,  v.  William  McCausland,  Ap- 
pellant. 

Criminal     Law:    rape:    instructions:    limitations.    Where     the 

1  court  by  its  instructions  sufficiently  guards  a  defendant  charged 
with  rape,  against  the  possibility  of  conviction  for  a  crime 
which  is  barred  by  the  statute  of  limitations,  failure  to  ex- 
pressly state  the  statutory  limit  is  not  prejudicial. 

Reasonable  doubt:    instruction.    While  the  use  of  the  phrase  **  to 

2  justify  an  acquittal "  in  an  instruction  defining  reasonable 
doubt  is  criticised,  it  is  held  not  to  have  been  prejudicial,  in 
view  of  the  fact  that  the  charge  as  a  whole  was  carefully 
framed  to  protect  the  defendant's  legal  rights. 

Included  offenses:    iNSXRUcnoN.    On  a  prosecution  for  rape  an 

3  instruction  that  if  defendant  is  not  found  guilty  of  the  higher 
offense,  the  jury  should  then  consider  the  question  of  his 
guilt  of  the  next  lower  included  offense,  was  not  erroneous. 

Rape:    corroboration:    instruction.    -Collation  of  matters  by  the 

4  court  which  the  jury  may  consider  as  bearing  upon  the  cor- 
roboration of  the  prosecutrix  is  permissible. 

Same:    evidence.    The  corroborating  evidence  on  a  prosecution  for 

5  rape  is  examined  and  held  sufficient  to  sustain  conviction. 

Appeal  from  Wright  District  Court. —  Hon.  R.  M.  Weight, 

Judge. 

Wednesday,  Novembbb  20,  1907. 
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Rehearing  denied,  Monday,  Febbuaby  17,  1908. 

Iin>iCTMENT  for  rape  upon  the  person  of  a  female  child 
under  age  of  consent.  Verdict  of  guilty,  and,  from  the 
judgment  entered  thereon,  defendant  appeals. —  Affirmed. 

McOrath  &  Archerd  and  J.  W.  Henneberry,  for  ap- 
pellant 

H.  W.  Byers,  Attorney  Oeneral,  and  C.  W.  Lyon,  As- 
sistcmt  Attorney  Oeneral,  for  the  State. 

Weavee,  C.  J. —  I.  The  appellant  objects  to  the  trial 
court's  charge  to  the  jury  because  it  does  not  say  in  express 
terms  that,  to  justify  a  conviction,  the  crime  charged  must 
,  ^  be  found  to  have  been  committed  within  eigh- 

1.   CmiMINALLAW:  o 

Hons : 'HmftaT    *^^^  mouths  ucxt  preceding  the  return  of  the 
tions.  indictment.     The    point   is   not   well   taken. 

The  indictment  was  returned  October  12,  1906.  The  evi- 
dence shows  without  controversy  that,  if  the  alleged  crime 
was  ever  committed,  it  was  in  the  month  of  June,  1906. 
There  is  no  claim  of  or  testimony  tending  to  show  any  assault 
upon  the  prosecuting  witness  prior  to  that  time.  Moreover, 
the  trial  court  expressly  instructed  the  jury  that,  in  order  to 
find  the  defendant  guilty,  they  must  determine  that  he  did  as- 
sault and  carnally  know  the  prosecuting  witness  on  or  about 
the  3d  day  of  June,  1906.  Under  these  circumstances,  while 
it  is  doubtless  advisable  as  a  general  rule  that  the  statutory 
limit  should  be  expressly  stated,  the  omission  to  do  so  in  this 
instance  was  without  error,  or,  if  technical  error,  it  was  with- 
out prejudice  to  the  appellant.  The  time  limit  within  which 
a  prosecution  may  be  undertaken  is  no  part  of  element  of  the 
crime,  and,  if  the  charge  as  a  whole  suflSciently  guards  the 
accused  against  the  possibility  of  being  convicted  of  any 
crime  which  has  been  barred  by  the  statute  of  limitations, 
he  has  no  just  cause  of  complaint. 

IT.     In  paragraph  4  of  the  charge  to  the  jury   the 
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court,  defining  reasonable  doubt,  made  use  of  the  expression, 

"  A  doubt  to  justify  an  acquittal  must  be  reasonable  and 

arise  from  a  candid  and  impartial  considera- 

2.  Reasonable 

doubt:  tion  of  all  the  evidence  in  the  case."     Excep- 

instruction.  ^  * 

tion  is  taken  by  appellant  to  the  use  in  this 
connection  of  the  expression,  "  to  justify  an  acquittal,"  as 
tending  to  cast  upon  him  a  greater  burden"  than  the  law 
intends  he  should  bear.  It  is  to  be  conceded  that  upon  one 
or  two  occasions  this  court  has  been  inclined  to  disapprove 
of  the  quoted  phrase  as  being  liable  to  misinterpretation  by 
the  jury.  State  v.  Phillips,  118  Iowa,  675.  In  the  cited 
case,  while  criticising  the  language,  we  refused  to  reverse 
on  that  account  because  of  the  general  tenor  and  effect  of  the 
court's  charge.  So,  also,  in  the  case  now  being  considered, 
the  charge  as  a  whole  was  carefully  framed  to  protect  the 
accused  in  his  legal  rights,  and,  while  we  should  have  been 
better  satisfied  had  the  use  of  the  quoted  phrase  been 
avoided,  it  does  not  afford  sufficient  ground  for  ordering  a 
new  trial. 

III.  The  charge  to  the  jury  is  further  excepted  to 
because  in  instructing  upon  the  offense  included  in  the  in- 
dictment the  court  told  the  jury  that,  if  they  failed  to  find 
8  iKCLWDKD  defendant  guilty  of  the  higher  offense,  they 

SstrSSon.  should  then  proceed  to  consider  the  question 
of  his  alleged  guilt  of  the  next  lower  included 
offense,  which  phrase  was  repeated  in  each  successive  in- 
struction upon  this  point.  This  it  is  said  had  a  tendency  to 
impress  upon  the  minds  of  the  jury  that  a  duty  rested  upon 
them  to  convict  the  defendant  if  possible. 

Another  paragraph  is  excepted  to  because  the  court 
therein  collates  certain  matters  which  the  jury  might  properly 
take  into  consideration  as  be'aring  upon  the  corroboration 
4  Rape-  ^^    ^^    prosccutiug    witucss.     Many    other 

SJS^OT^"'    errors  are  assigned  upon  the  language  of  the 

charge,  but  in  most  instances  they  are  of  too 

hypercritical  character  to  require  extended  discussion.     We 
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have  examined  each^  and  find  no  material  or  substantial 
error.  The  trial  court  must  of  necessity  prepare  its  instruc- 
tions pending  the  heat  and  stress  of  the  trial,  and  it  should 
cause  no  surprise  if  upon  subsequent  critical  examination  by 
coimsel  adversely  interested  expressions  may  be  found  upon 
which  a  careful  revision  might  well  be  modified  or  omitted, 
and  yet  involve  no  fundamental  or  prejudicial  error.  Most 
of  the  alleged  defects  in  the  charge  in  the  case  before  us  are 
of  this  nature,  and  we  think  it  unnecessary  to  take  the  time 
to  go  into  their  discussion  save  to  say  that  we  find  nothing 
in  them  to  call  for  a  reversal  of  the  judgmient  of  the  district 
court. 

IV.  Counsel  argue  that  the  record  does  not  present 
suflScient  corroborating  evidence  to  sustain  a  finding  of 
guilt.  In  our  judgment,  the  record  shows  abundant  cor- 
6.  Same-  roboratiou.     It  was  shown  by  the  testimony  of 

evidence.  persous  Other  than  the  prosecuting  witness  that 

defendant  was  seen  with  this  young  girl  in  a  public  place  at 
a  late  hour  on  the  night  when  the  crime  is  alleged  to  have 
been  committed,  and  circumstances  were  shown  from  which 
the  jury  could  be  justified  in  finding  that  he  accompanied 
her  from  the  place  where  they  were  first  seen  together  through 
the  street,  and  up  a  fiight  of  stairs,  where  they  entered 
a  darkened  room,  which  according  to  the  story  of  the  prose- 
cutrix was  the  scene  of  the  offense.  Other  circumstances 
significantly  pointing  in  the  same  direction  might  be  men- 
tioned, but  there  is  no  necessity  of  going  into  the  details  of 
the  disgusting  crime,  which  the  evidence  very  clearly  shows 
was  committed.  SuflSce  it  to  say  that  the  fact  that  the  crime 
was  committed  by  some  one  was  so  clearly  shown  that  the 
jury  could  not  have  found  otherwise  without  being  derelict 
in  duty  dnd  the  corroborating  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the  offense  was  of 
such  clear  and  pointed  character  that  a  verdict  of  acquittal 
could  not  have  been  reasonably  expected.  These  remarks 
suflSciently  indicate  our  view  upon  the  questions  as  to  the 
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sufficiency  of  the  evidence  to  support  a  verdict  of  guilty. 
We  are  not  inclined  to  further  extend  this  opinion.  Other 
questions  have  been  argued,  and  we  have  examined  the  record 
with  much  care.  Counsel  have  made  a  vigorous  and  indus- 
trious effort  to  present  the  appellant's  case  in  the  best  pos- 
sible aspect,  and,  after  according  to  their  argument  the 
weight  which  the  ability  and  zeal  of  its  presentation  deserves, 
we  are  forced  to  the  conclusion  that  the  conviction  was  just, 
and  that  no  good  reason  has  been  shown  why  we  should  order 
a  new  trial. 

The  judgment  of  the  district  court  is  affirmed. 


'l37      3M  .     

138    m  W.  H.  DoHEBTT,  Appellee,  v.  Des  Moines  Citt  Railway 

}37    ^  Company,  Appellant. 

Street   railways:    negligence:    instruction.    One   about   to   drive 

1  across  a  street  car  track  is  in  law  required  to  ascertain,  by  the 
use  of  his  senses,  whether  it  is  safe  to  attempt  a  crossing;  this 
question  should  not  be  left  to  the  jury. 

Instruction:    last  fair  chance.    Where  the  facts  are  undisputed 

2  that  in  the  night  time  a  street  car  operated  over  one  street 
and  a  team  driven  along  an  intersecting  street  collided  at  or 
near  the  intersection  and  notwithstanding  the  effort  of  each, 
following  discovery  of  the  danger  an  accident  occurs,  the  doc- 
trine of  "the  last  fair  chance"  has  no  application;  and  an 
instruction  based  on  such  doctrine  is  erroneous  and  prejudicial 
as  not  being  within  the  issues. 

Street  Railways:    collision  with  vIshicle:    negligence:    uability. 

3  Where  in  the  exercise  of  due  care  by  a  motorman  the  danger 
of  colliding  with  a  team  at  an  intersecting  street  might  have 
been  discovered  in  time  to  have  avoided  the  accident,  the  street 
car  company  will  be  liable  for  the  injury,  notwithstanding  the 
contributory  negligence  of  the  driver  of  the  team. 

Future  damages:    misleading  instruction.    An  instruction  on  the 

4  question  of  damage  in  a  personal  injury  action  using  the  ex- 
pression "full,  fair  and  actual  present  compensation,"  which 
was  made  applicable  to  future  as  well  as  past  damage,  is  held 
to  have  been  misleading. 
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Contributory  negligence:  submission  of  issue.  Where  the  plain- 
5  tiff  testified  that  he  looked  and  discovered  no  approaching  car 
as  he  drove  upon  the  crossing,  notwithstanding  his  testimony 
is  strongly  discredited  by  the  location  and  surroundings  as 
shown  by  the  evidence,  the  question  of  his  contributory  negli- 
gence was  properly  submitted. 

Appeal  from  Polk  District  Court. —  Hon.  Hugh  Bbennan^, 

Judge. 

Monday,  Decembeb  16,  1907. 

Rehearing  denied,  Monday,  February  17,  1908. 

This  is  a  personal  injury  action.  Plaintiff  had  a  ver- 
dict and  judgment  in  the  trial  court,  and  the  defendant  ap- 
peals.— Reversed, 

N.  T.  Guernsey,  for  appellant. 

Oillispie  &  Bcmnister  and  H.  E.  Sptmgler,  for  appel- 
lee. 

Bishop,  J. —  The  accident  out  of  which  plaintiff's  in- 
jury grew  occurred  on  Cottage  Grove  avenue,  in  the  city 
of  Des  Moines.  The  general  direction  of  the  avenue  at  the 
place  of  the  accident  is  southeast  and  northwest.  G  street, 
the  general  direction  whereof  is  north  and  south,  comes  in 
from  the  south  and  terminates  at  its  junction  with  the  avenue. 
To  the  west,  Twenty-First  street  —  also  a  north  and  south 
street  —  intersects  the  avenue.  The  distance  from  G  street 
to  Twenty-First  street  is  something  less  than  two  hundred 
feet.  From  Twenty-First  street  west,  the  avenue  deflects 
slightly  to  the  south,  thus  bringing  the  direction  more  nearly 
east  and  west  by  six  or  eight  degrees.  The  defendant  oper- 
ates a  double  track  line  of  street  railway  —  the  motive  power 
being  electricity  —  on  the  avenue,  the  east-bound  cars  using 
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the  south  track.  The  south  rail  of  this  track  is  about  fifteen 
feet  from  the  street  curb.  The  accident  occurred  about  half- 
past  nine  o'clock  in  the  evening,  and  it  was  quite  dark  at  the 
time.  Plaintiff  had  driven  his  team  —  a  span  of  mules 
hitched  to  an  ordinary  work  wagon  —  north  on  G  street, 
and,  on  reaching  the  avenue,  he  turned  west.  He  had  not 
proceeded  far  when  an  east-bound  car  struck  his  team,  and, 
as  a  result  of  the  impact,  he  was  thrown  out  of  his  wagon 
and  fell  upon  the  pavement.  Negligence  on  the  part  of 
defendant  is  alleged  in  several  particulars.  It  is  said  that 
the  car  was  being  operated  by  a  careless  and  incompetent 
motorman  at  a  high  and  dangerous  rate  of  speed,  greatly  in 
excess  oi  the  rate  per  hour  permitted  by  the  ordinances 
of  the  city;  that  no  attempt  was  made  by  said  motorman 
to  slacken  the  speed  of  his  car  as  he  approached  the  street 
crossing;  that  the  motorman  failed  and  neglected  to  keep 
a  sharp  lookout  over  and  upon  both  sides  of  the  track  as  he 
approached  the  crossing,  and  that  he  gave  no  warning  by 
bell  or  other  signal  of  the  approach  of  the  car, 

I.  The  ninth  instruction  given  by  the  court  on  its 
own  motion  is  complained  of  as  involving  error.  The  por- 
tion of  the  instruction  which  is  criticised  reads  thus :  "  It 
1.  Stumt  ^^  *^®  ^^*7  ^^  ^^  plaintiff  to  use  his  senses 

ncg^cnce:  ^  ordcr  to  ascertain  whether  or  not  he  could 
iiurtructioiL  safely  drive  upon  the  street-car  tracks  upon 
Cottage  Grove  avenue  at  the  time  he  did.  It  was  his  duty 
to  do  what  an  ordinarily  careful  and  prudent  man  would  do 
under  like  circumstances  in  order  to  ascertain  whether  it 
was  safe  to  drive  upon  these  tracks  where  the  plaintiff  at- 
tempted to  drive  upon  them.  And  in  determining  whether 
ordinary  care  would  require  plaintiff  to  ascertain  whether 
he  could  cross  safely  by  the  use  of  his  senses  of  sight  and 
hearing,  you  will  take  into  consideration  whether  the  plain- 
tiff knew,  or  in  the  exercise  of  ordinary  care  should  have 
known,  that  the  car  was  approaching;  whether  he  knew,  or 
in  the  exercise  of  ordinary  care  should  have  known,  that 
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a  car  might  be  approaching  at  any  time,  the  rate  of  speed 
at  which  the  car  was  running,  and  whether  he  could  have 
ascertained  by  looking  just  before  he  went  upon  the  track 
whether  it  was  safe  to  drive  upon  it;  whether  an  ordinarily 
careful  and  prudent  man  would  have  so  looked;  and  all 
the  other  facts  and  circumstances  disclosed  by  the  evidence 
bearing  upon  this  question.^' 

That  the  propositions  stated  in  the  first  two  sentences 
of  this  instruction  are  correct  in  law  is  not  open  to  doubt 
But  from  there  on  the  instruction  is  open  to  attack  as  con- 
fusing, to  say  the  least.  It  was  not  for  the  jury  to  deter- 
mine whether  ordinary  care  required  of  plaintiff  that  he 
ascertain  by  the  use  of  his  senses  if  it  was  safe  in  reason 
to  attempt  a  crossing.  That  he  was  bound  to  do  in  law, 
as  the  jury  was  correctly  told  in  the  initial  sentence  of  the 
instruction.  This,  of  course,  in  view  of  the  evidence  which 
made  it  appear  that  he  was  knowingly  on  the  tracks,  and 
that  he  was  familiar  with  the  operation  of  cars  thereover. 
Under  the  circumstances  here  disclosed,  the  duty  of  plaintiff 
to  use  his  senses  was  absolute,  and  the  only  question  which 
should  have  been  given  to  the  jury  for  debate  and  answer 
was  whether,  in  view  of  the  known  situation  and  the  then 
present  conditions  disclosed  to  him  through  the  medium  of 
his  senses,  he  might  in  the  exercise  of  ordinary  care  attempt 
a  crossing.     Stanley/  v.  Railway,  119  Iowa,  526. 

II.     In  the  tenth  instruction  the  jury  was  told  that 

plaintiff  could  not  recover  if  it  found  that  his  own  negligence 

contributed  in  any  degree  to  his  injury.     The  instruction 

then  proceeds :     "  But  you  are  instructed  that 

t.   InSTBUCTION:  ,,,  .1  X       ^         ^  !••«• 

^tfair  although   you  might  find   the   plaintiff   was 

negligent  in  going  upon  the  tracks  of  the  de- 
fendant at  the  time  and  in  the  manner  he  did,  if  you  further 
find  that  the  defendant's  motorman  saw  the  plaintiff  upon 
said  track  in  a  position  of  danger  in  time  to  have  avoided 
the  accident  and  injury,  or  by  the  use  of  ordinary  care  and 
caution  he  should  have  seen  plaintiff,  and  that  he  negligently 
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failed  to  stop  said  car,  and  said  failure  was  the  direct  and 
proximate  cause  of  the  accident  and  injury  to  plaintiff,  if 
you  so  find,  then  your  verdict  will  be  for  the  plaintiff." 
In  view  of  the  record  before  the  court,  that  portion  of  the 
instruction  which  we  have  quoted  should  not  have  been  given. 
Plaintiff  detailed  the  circumstances  of  the  accident  as  fol- 
lows : 

As  I  approached  the  avenue,  my  team  was  walking 
along  at  a  good  walk.  When  I  got  probably  twenty  or 
thirty  feet  south  of  the  track,  that  was  my  first  view  that 
I  could  get  west  to  look  and  see  whether  there  was  a  car 
coming.  I  had  to  go  west,  and  naturally  looked  that  way 
first.  Seeing  nothing  coming  from  the  west,  I  looked  east 
and  there  was  nothing  coming.  About  the  time  I  looked 
around  to  get  my  course,  there  was  a  street  car  into  me  or 
almost  into  me.  I  started  to  pull  my  team  to  the  south,  and 
did  not  get  them  started  to  swing  until  I  saw  it  was  going 
to  come  into  me,  and  I  stood  up  in  the  wagon  and  was  going 
to  jump  out,  but  before  I  had  time  to  jump  they  were  into 
me. 

The  motorman  in  charge  of  the  car  testified  that  after 
passing  Twenty-First  street,  and  as  he  approached  G  street, 
he  saw  the  mules  coming  out  from  that  street;  that  they 
were  just  entering  upon  the  pavement  of  the  avenue,  and 
were  about  two  car  lengths,  or  eighty  feet  away.  "  I  rang 
the  bell  about  as  hard  as  I  could.  I  used  all  the  efforts  I 
could  to  stop  the  car."  The  only  other  witness  whose  testi- 
mony had  material  bearing  on  the  subject  was  one  called 
by  plaintiff.  He  testified  that  at  the  time  of  the  accident 
he  stood  on  the  north  side  of  the  avenue,  a  little  east  of  G 
street  "  The  accident  occurred  about  the  west  side  of  G 
street  just  as  the  team  was  turning  the  corner."  And  on 
cross-examination  he  testified  that  the  car  began  to  slow  up 
before  it  struck  the  team.  "  I  think  the  motorman  set  the 
brake  as  quick  as  he  could  after  the  team  appeared  on  the 
avenue." 
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In  this  situation  of  the  evidence,  there  was  no  room 
for  application  of  the  doctrine  of  "  the  last  fair  chance." 
That  doctrine  can  have  application  only  in  the  cases  where 
it  is  made  to  appear  that  the  negligence  of  the  defendant, 
culminating  in  the  accident,  arose  after  the  discovery  of 
the  position  of  danger  in  which  plaintiff  by  his  own  negli- 
gence had  placed  himself.  This  is  upon  the  theory  that 
under  such  circumstances  the  negligence  of  defendant,  and 
not  the  prior  act  of  negligence  of  plaintiff,  must  be  regarded 
as  the  proximate  cause  of  the  accident.  Thus,  in  McDivitt 
V.  Railway,  99  Iowa,  141,  it  appeared  that  the  plaintiff  had 
driven  a  covered  wagon  on  the  tracks  of  the  defendant  com- 
pany, and  this  he  did  without  looking  for  approaching  cars. 
A  car  coming  up  from  behind  struck  his  wagon,  throwing 
it  over,  and  he  was  caught  in  the  wreckage.  The  motor- 
man  in  charge  of  the  car  sought  to  back  his  car  away,  but 
in  making  the  attempt  he  forgot  to  reverse  the  electric  cur- 
rent, and  the  result  was  that  the  car  started  forward,  push- 
ing the  wagon  with  plaintiff  inside  along  the  pavement, 
and  out  of  this  came  the  injury  of  which  complaint  is 
made.  Such  appearing  to  be  the  facts,  it  was  held  that 
the  negligence  of  plaintiff  in  driving  upon  the  tracks  with- 
out taking  note  of  the  approaching  car  did  not  preclude  a 
recovery.  And  the  books  are  replete  with  cases  in  which 
the  doctrine  has  been  given  application.  But  here  we  have 
a  case  in  which  without  dispute  the  facts  are  that  in  the 
nighttime  a  street  car  being  operated  over  one  street  and 
a  team  being  driven  on  an  intersecting  street  come  into  col- 
lision at  or  near  the  intersection,  and  this  notwithstand- 
ing the  efforts  —  following  discovery  —  of  each  driver  to 
avoid  such  collision.  If  in  the  happening  of  such  an  acci- 
dent there  be  negligence,  in  the  very  nature  of  things  it 
must  be  primary  in  character ;  there  is  no  room  for  a  finding 
that  either  was  negligent  as  to-  the  other  after  the  collision 
became  imminent.  It  is  fundamental  in  our  law  of  prac- 
tice that  the  charge  of  the  court  must  be  confined  to  those 
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matters  on  which  an  issue  has  been  joined  —  arising  either 
in  pleading  or  out  of  the  evidence.  Accordingly,  the  giving 
of  an  instruction  not  pertinent  to  some  issue  in  the  case  is 
error.  And  the  error  will  be  deemed  prejudicial  unless  the 
record  as  a  whole  shows  that  in  reason  no  prejudice  could 
have  resulted  therefrom.     Wall  v.  Railway,  89  Iowa,  193. 

No  conclusion  against  prejudice  can  be  drawn  from  the 
record  before  us.  The  jury  may  very  well  have  understood 
from  the  giving  of  the  instruction  that  out  of  the  evidence 
it  was  possible  to  favor  plaintiff  with  a  verdict,  notwith- 
standing that  his  own  negligence  was  apparent,  and,  for  that 
matter,  the  primary  and  efficient  cause  of  the  accident. 

Counsel  for  appellant  further  insists  that  conceding  the 
issue  to  have  been  such  as  to  call  for  an  instruction  present- 
ing the  rule  of  the  last  fair  chance,  still  there  was  error 
8.  Street  RAIL-,      in  that  the  instruction  as  given  went  beyond 

ways:  collision  ^        *=*  *' 

ni*^i^cncc?-*^*      the  rule  and  told  the  jury  in  substance  that 
liability.  negligence  on  the  part  of  plaintiff,  if  found, 

would  not  preclude  a  recovery  by  him,  if  further  found  that 
the  motorman  with  the  use  of  ordinary  care  and  caution 
should  have  discovered  the  danger  to  plaintiff  in  time  to 
have  stopped  the  car,  etc.  It  is  no  doubt  true  by  the  great 
weight  of  authority  that  in  the  case  of  steam  railways,  oper- 
ated over  private  ways,  there  can  be  no  recovery  for  injuries 
sustained  by  one  negligently  exposing  himself  to  danger, 
except  on  proof  that  after  being  actually  discovered  the 
railway  employes  might  have  stopped  the  train,  and  that  they 
negligently  failed  to  do  so.  As  the  proposition  is  put  in 
some  of  the  cases,  the  injury  .inflicted,  to  be  recoverable  for, 
must  appear  to  have  been  wanton  in  the  sense  that  the 
person  in  charge  of  the  train,  after  being  made  aware  of 
the  danger,  and  having  the  means  at  hand  by  the  use  of 
which  he  might  have  prevented  the  accident,  negligently 
failed  to  adopt  or  make  use  of  such  means.  But  in  this 
State,  as  in  many  of  the  other  States,  the  rule  applicable  in 
steam  railway  cases  is  departed  from  when  dealing  with 
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accidents  arising  out  of  street  railway  operation,  to  the 
extent  at  least  of  holding  that  proof  of  actual  knowledge 
of  the  position  of  danger  of  the  party  who  suffers  injury  is 
not  in  all  cases,  and  ex  necessitate,  required.  On  the  con- 
trary, it  will  be  sufficient  to  warrant  a  finding  for  liability 
if  it  shall  be  made  to  appear  that  in  the  exercise  of  due 
care  the  position  of  danger  might  have  been  discovered  in 
time  to  have  avoided  the  calamity.  Doran  v.  Railway,  117 
Iowa,  442;  Barry  v.  Railway,  119  Iowa,  63.  The  reasons 
for  the  rule  will  be  found  stated  in  the  opinions  written  by 
Mr.  Justice  McClain,  in  the  cases  thus  cited,  and  we  need 
not  at  this  time  enlarge  upon  what  is  there  said.  Cases 
arising  elsewhere  and  holding  to  the  same  view  will  be  found 
cited  in  2  Thompson  on  Negligence,  section  1467  et  seq.,  and 
in  Supp.  to  that  work,  page  278. 

III.  The  instruction  given  the  jury  on  the  subject  of 
the  measure  of  damages  is  also  criticised,  and  we  think  with 
show  of  reason.  Reduced  to  the  smallest  compass  possible, 
it  reads  thus :  Plaintiff  is  entitled  to  recover,  if  at  all,  such 
damages  as  are  shown  to  have  been  sustained  by  him  as  the 
proximate  result  of  the  injury  alleged.  The  amount  of  his 
recovery,  if  entitled  to  recover,  "will  be  a  full,  fair,  and 
actual  present  compensation  for  the  injury  in  fact  sustained, 
which  is  alleged  in  the  petition  and  proved  by  the  evidence, 
including  injury  in  the  future,  if  you  find  that  his  injuries 
are  permanent  as  shown  by  the  evidence.'^  "  You  will  also 
take  into  account  the  physical  pain  and  mental  anguish  of 
plaintiff,  as  shown,  by  reason  of  the  injury  .  alleged.  If 
you  find  that  his  injury  will  continue  or  is  permanent,  you 
will  consider  the  probable  duration  thereof  and  allow  him 
for  such  physical  pain  and  mental  anguish  in  the  future  as 
you  find  he  will  hereafter  endure.  You  will  further  con- 
sider the  wages  he  was  earning  prior  to  the  accident,  the 
expense  incurred  for  doctors,  for  hospital  care,  his  loss  of 
time  caused  by  the  accident,'  and  that  may,  if  you  find  that 
he  is  permanently  injured,  follow  in  the  future.     The  law 
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can  give  no  rule  by  which  to  accurately  measure  plaintiffs 
damages  as  to  mental  anguish,  pain  and  suffering.  The 
amount  of  his  recovery  must  of  necessity  be  left  to  your 
sound  judgment  and  discretion  in  the  light  of  all  the  facta 
and  circumstances  disclosed  in  evidence." 

Counsel  for  appellant  does  not  deny  but  that  pain  and 
anguish  —  past  and  future  —  time  lost,  and  expenses  in- 
curred, are  proper  as  elements  of  damage  in  cases  such  as 
this.  He  argues,  however,  that  in  all  likelihood  the  jury 
may  have  been  misled  into  or  found  warrant  in  the  instruc- 
tion as  given  for  an  assessment  for  double  damages;  that  is, 
that  they  may  have  understood,  in  view  of  the  form  of  words 
used,  that  the  matters  enumerated  constituted  independent 
and  additional  elements  of  damage,  for  which  a  special  re- 
covery as  to  each  could  be  had.  We  are  not  prepared  to 
express  opinion  that  the  conclusion  thus  contended  for  should 
be  reached.  The  thought  intended  to  be  conveyed  by  the 
instruction  undoubtedly  was  that  the  matters  referred  to, 
as  far  as  established  by  the  evidence,  were  proper  for  con- 
sideration in  arriving  at  the  amount  of  damages  to  be 
awarded.  And  we  think  it  probable  that  such  was  the  under- 
standing acquired  by  the  jury.  It  remains  to  be  said,  how- 
ever, that  the  instruction  cannot  be  commended  for  its 
method  of  arrangement  and  form  of  statement.  And  this 
will  be  suflScient  to  suggest  the  advisability  of  a  revision  of 
the  instruction  in  the  event  of  a  retrial  of  the  case. 

The  instruction  is  further  criticised  because  of  the  use 
of  the  expression  "  full,  fair  and  actual  present  compensa- 
tion," etc  And  as  this  is  made  applicable  by  the  language 
,  .^  which  follows  to  the  damage  to  accrue  in  the 

4.   FUTUBB  ® 

^siMdiig  future  as  well  as  to  that  already  accrued, 
instruction.  ^^  think  the  expression  falls  short  of  a  clear 
and  adequate  statement  of  the  law.  And  it  is  not  materially 
aided  by  the  remaining  language  of  the  instruction.  As  to 
the  damages  for  physical  pain  and  mental  anguish,  it  is  true, 
as  said  in  the  instruction,  that  there  can  be  no  fixed  rule 
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for  measurement.  The  amoimt  must  be  left  to  the  sound 
judgment  and  discretion  of  the  jury.  But  the  jury  should 
be  told  that  in  respect  to  future  pain  and  anguish,  recovery 
must  be  based  upon  an  impartial,  approximate  estimate  of 
the  sum  which  being  presently  paid  will  afford  reasonable 
compensation.  As  to  the  future  loss  of  time  or  diminished 
earning  capacity,  recovery  must  be  limited  to  such  a  sum 
as  being  presently  paid  will  afford  reasonable  compensation ; 
that  is,  make  recompense  to  the  injured  person  for  the 
property  loss  which  he  may  fairly  be  expected  to  sustain  in 
the  future.  Material  to  this,  of  course,  is  the  evidence  as  to 
his  previous  condition  —  physical  and  mental  —  his  educa- 
tion, habits  of  industry,  etc.  Reverting  to  the  instruction 
as  given,  we  are  not  quite  sure  that  we  catch  in  an  appre- 
ciative way  the  thought  intended  to  be  conveyed  by  "  full, 
fair  and  actual  present  compensation."  It  is  probable  that 
the  court  had  in  mind  the  correct  rule,  but  in  the  hurry  of 
a  jury  trial  omitted  to  employ  a  form  of  words  adequate 
to  correct  expression.  Be  that  as  it  may,  however,  if  the 
instruction  was  calculated  to  mislead  or  confuse  the  jury, 
and  we  think  it  was,  it  must  be  condemned. 

IV.     At  the  close  of  the  evidence  counsel  for  defend- 
ant presented  a  motion  for  a  directed  verdict  based  on  the 
ground  that  the  evidence  established  contributory  negligence 
5.  CoNTmiBUTOEY    ^^  ^^^  P^^^  ^^  plaiutlff,  aud  this  motion  was 
suhmSu^'      overruled.     A    request    for    instruction    ad- 
o£  issue  dressed  to  the  same  point  was  handed  up  and 

refused.  It  is  argued  before  us  at  considerable  length  that 
here  was  error.  The  argument  is  based  upon  the  fact  con- 
tention that  plaintiff  could  have  seen,  and  hence  should  have 
seen,  the  coming  car,  on  which  a  bright  headlight  was  burn- 
ing, in  time  to  have  stopped  his  team  before  entering  upon 
the  track,  and  thus  have  avoided  the  collision.  And  in  view 
of  the  location  and  surroundings  as  shown  by  the  evidence, 
the  argument  is  not  without  persuasive  force.  But  plaintiff 
says  that  as  he  approached  the  avenue  he  looked  to  ascertain. 
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if  the  track  was  clear,  and  that  as  he  drove  on  the  pave- 
ment he  saw  no  car  and  heard  no  warning  bell  or  signal. 
As  disposed  at  present,  we  must  decline,  as  did  the  trial 
court,  to  pass  .upon  the  probability  of  his  story.  It  was 
not  error  to  submit  the  same  to  the  jury. 

Other  matters  discussed  in  argument  are  either  devoid 
of  merit,  or  are  not  likely  to  arise  upon  a  retrial  of  the 
case.  For  the  errors  pointed  out,  the  judgment  is  reversed, 
and  the  case  will  be  remanded,  for  a  new  trial. —  Reversed. 


fi42    ^  Geobge  McMahon,  Admr.,  etc.,  Apellant,  v.  Iowa  Icb 

Company,  Appellee. 

Practice:    right  of  jury  to  exhibits.    The  statute  authorizing  a 

1  jury  to  take  with  them  books  of  account  and  papers  offered 
in  evidence  is  merely  permissive,  but  when  requested  by  either 
party  the  same  should  be  sent  out;  error  cannot,  however,  be 
predicated  on  refusal  to  do  so  unless  prejudice  is  shown. 

Verdict:    impeachment:    affidavit    of   jurors.    The    affidavits    of 

2  jurors  that  they  supposed  they  were  not  to  consider  certain 
documentary  evidence,  because  the  same  was  not  sent  to  the 
jury  room,  are  not  receivable  to  impeach  the  verdict 

Exhibits:    refusal  to  send  same  to  jury:    prejudice.    Where  an 

3  action  is  predicated  upon  negligence,  and  the  jury  is  told  that 
if  defendant  carelessly  inflicted  the  injury,  plaintiff  can  re- 
cover, refusal  to  send  to  the  jury  room  documentary  evidence 
relating  to  defendant's  intoxication  at  the  time  of  the  injury 
was  not  prejudicial  error. 

Damages:    instruction:    harmless  error.    A  defendant  in  whose 

4  favor  a  verdict  is  rendered  in  a  personal  injury  action  cannot 
complain  of  an  error  in  the  rule  of  damages  given  by  the  court. 

Appeal  from  Polk  District  Cowrt. —  Hon.  Hugh  Bbsnnan, 

Judge. 

Moin)AY,  Decembeb  16,  1907. 

RiPHEABING  DENIED,  MoNDAY,  FeBBUABY  17,  1908. 
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AoTioisr  at  law  to  recover  damages  for  a  personal  injury. 
The  trial  resulted  in  a  verdict  and  judgment  for  defendant, 
and  plaintiff  appeals. —  Affirmed. 

Oillispie  &  Bannister,  for  appellant. 

Parish  &  Dowell,  for  appellee. 

Bishop,  J. —  The  defendant  at  the  time  in  question 
was  engaged  in  the  business  of  retailing  ice  in  the  city  of 
Des  Moines,  making  deliveries  at  the  respective  residences 
of  its  customers.  Among  the  latter  was  plaintiff's  intestate, 
Mary  McMahon.  The  petition  alleges  that  in  August,  1905, 
one  of  defendant's  employes,  Burham  by  name,  while  en- 
gaged in  delivering  ice  to  plaintiff's  intestate,  negligently 
staggered  and  fell  upon  her,  stamping  and  tramping  upon 
her  foot  and  breaking  and  crushing  the  bones  thereof.  And 
it  is  alleged  that  said  Burham  was  drunk  at  the  time,  that 
he  was  an  unfit  person  for  the  work  in  which  he  was  engaged, 
and  that  defendant  was  negligent  in  employing  him  for  that 
purpose  and  in  retaining  him  in  that  capacity  with  knowledge 
that  he  was  a  drunkard  and  unfit  for  the  work.  The  answer 
was  a  general  denial. 

I.     Durham  was  a  witness  for  defendant  on  the  trial, 

and  on  direct  examination  testified  that,  while  he  had  taken 

a  couple  of  drinks  in  the  early  morning  of  the  day  of  the 

accident,  he  was  not  drunk  when  the  same 

1.  Practice:  j        t\      •  •      x»         i 

right  of  jury  occurrcd.  Duriug  cross-exammation  he  was 
shown  a  writing,  identified  as  Exhibit  B,  pur- 
porting to  have  been  signed  by  him,  and  the  contents  whereof 
had  relation  to  the  circumstances  of  the  accident.  He  ad- 
mitted the  genuineness  of  his  signature  thereto,  and  the 
writing  was  introduced  in  evidence  as  part  of  his  cross- 
examination.  Therein  the  statement  is  made  by  Burham, 
speaking  in  the  first  person,  as  follows:  "I  was  in  com- 
pany with  Clyde  Daley,  and  we  had  been  drinking  consid- 
VOL.   137  lA.— 24 
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erable  beer  and  were  feeling  pretty  good  from  the  effects, 
but  we  were  in  such  condition  that  we  were  able  to  deliver 
the  rest  of  the  load  of  ice,  and  to  get  around  in  fair  shape.'' 
As  the  jury  was  about  to  retire  for  deliberation,  plaintiff  re- 
quested that  the  writing,  exhibit  "  B,"  be  sent  out  with  the 
jury.  To  this  defendant  objected,  aind  the  objection  was  sus- 
tained ;  and  herein  is  the  matter  of  error  first  presented  for 
our  consideration.  By  Code,  section  3717,  it  is  provided  that 
the  jury  may  take  with  them  all  books  of  account  and  all 
papers  which  have  been  received  in  evidence,  except  deposi- 
tions, etc.  It  will  be  observed  that  the  statute  in  its  lan- 
guage is  permissive.  It  is  not  made  the  duty  of  the  court 
in  the  first  instance  to  send  out  the  papers  introduced;  but, 
when  requested  by  either  party,  or  by  the  jury,  the  papers 
should  be  sent  out^  and  a  failure  to  do  so  constitutes  error. 
State  V,  Young,  134  Iowa,  505. 

Accepting  this  as  the  settled  law  on  the  subject,  and 
assuming  that  the  refusal  of  the  court  was  error,  it  remains 
to  be  considered  whether  the  error  was  prejudicial.  And 
this  because  not  every  error  occurring  during  the  course  of 
a  trial  is  to  be  given  force  ex  necessitate  to  work  a  reversal 
of  the  judgment.  According  to  our  well-settled  rule,  if  the 
error  be  such  in  character,  or  so  occurred  as  that  upon  the 
whole  record  it  can  be  said  that  no  substantial  prejudice 
resulted,  it  should  be  ignored.  The  cases  on  the  subject  are 
familiar,  and  we  need  not  cite  them.  Considering  the  ex- 
hibit in  question,  and  conceding  the  same  to  be  such  a  written 
document  as  to  bring  it  within  the  meaning  of  the  statutory 
provision  to  which  we  have  made  reference,  we  think  that 
in  reason  no  prejudice  could  have  resulted  from  the  simple 
failure  to  send  it  out  on  request  of  plaintiff.  It  will  be 
remembered  that  Burham  testified  on  his  direct  examination 
that  he  had  taken  two  drinks  of  intoxicating  liquor  early  in 
the  day.  At  best,  the  exhibit  —  his  written  statement  exe- 
cuted at  some  time  prior  to  the  trial  —  amounted  to  no  more 
than  an  admission  on  cross-examination  that,  in  addition  to 
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the  morning  drinks,  he  had  drank  more  or  less  during  the 
forenoon.  The  jury  had  the  fact  before  them,  and  it  can- 
not be  assumed  that  it  was  overlooked  in  their  consideration 
of  the  case. 

With  his  motion  for  new  trial,  in  which  the  ruling 
complained  of  was  assigned  as  error,  there  was  presented 
the  affidavits  of  four  of  the  jurors;  each  stating  it  to  have 
2.  Verdict-  im-      ^^^°  ^^^  Understanding  that,  because  the  writ- 
^^^^^''       ing  had  not  been  sent  to  the  jury  room,  the 
of  jurors.  same  had  been  excluded  from  their  consid- 

eration. And  this  is  thought  to  be  suflBcient  to  establish 
prejudice.  We  think  otherwise.  In  the  first  place,  the  affi- 
davits were  not  receivable  to  impeach  the  verdict.  Noble 
V.  White,  103  Iowa,  352;  Christ  v.  Welster  City,  105 
Iowa,  119. 

But  if  the  rule  were  not  so,  and  conceding  that  the  jury 

did  not  consider  the  matter  contained  in  the  writing,  still  we 

adhere  to  our  conclusion  for  no  prejudice.     The  action  was 

8.  Exhibits:  re-     bottomcd  on  negligence,  and  in  the  instruc- 

nmciofwy:     tious  givcu,  the  court  in  express  language  told 

prejudice         ^.j^^  j^^.^  ^^^  j£  Durham  carelessly  trod  upon 

the  toe  of  Mrs.  McMahon,  whereby  she  was  injured,  plaintiff 
was  entitled  to  a  verdict.  And  this  was  not  made  condi- 
tional upon  a  finding  that  he  was  at  the  time  under  the 
influence  of  intoxicating  liquor. 

II.     The  instruction  given  the  jury  on  the  elements 

and  measure  of  damage  is  complained  of  as  error.     The 

particular  matter  of  complaint   is   that  thereby  the  court 

limited  recovery  to  compensation  for  the  pain 

instruction:       and  sufferiuff  endured  previous  to  the  trial;  it 

harmless  error.  o  jt  7 

being  said  in  the  instruction  that  the  record 
was  wanting  in  proof  of  a  permanent  injury,  and  that  future 
pain  and  suffering  was  probable.  We  may  agree  with  coun- 
sel for  appellant  that  this  assumption  was  unfounded,  and 
hence  that  there  was  error.  But,  here  again  we  have  the 
question  of  prejudice,  and  are  forced  to  the  conclusion  that 
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there  was  none.  The  jury  found  for  the  defendant  Neces- 
sary to  such  a  finding  was  a  conclusion  that  negligence  on 
the  part  of  defendant's  employe  had  not  been  proven;  and 
this  we  gay  because  the  proof  of  an  injury  as  alleged  wsifi 
abundant.  In  this  situation  it  cannot  matter  that  the  rule 
on  the  subject  of  the  measure  of  damages  as  laid  down  was 
incorrect,  in  that  future  pain  and  suffering  was  excluded 
from  consideration.     Lush  v.  Parhersburg,  127  Iowa,  701. 

No  other  matters  of  error  are  presented. 

Accordingly,  the  judgment  must  be,  and  it  is,  affirmed. 


E.  C.  Logan,  Appellant,  v.  John  Sotjthall  et  al. 

Vacation  of  default  judgment.  A  judgment  by  default  may  prop- 
erly be  set  aside  after  the  term  on  a  showing  that  defendant 
made  inquiry  of  the  clerk  of  court  regarding  the  filing  of 
the  suit  against  him,  after  the  date  for  filing  fixed  in  the 
original  notice,  and  was  informed  that  no  petition  had  been 
filed,  but  relying  on  the  erroneous  information  made  no  ap- 
pearance at  the  term. 

Appeal    from     Woodbvry    District    Court. —  Hon.     Wm. 
HuTCHiifsoN,  Judge. 

Monday,  Februaey  17,  1908. 

A  default  was  rendered  against  the  defendant  John 
Southall  in  an  action  brought  by  the  plaintiff,  and  thereafter 
the  default  and  judgment  were  set  aside  on  the  defendant's 
petition.     From  such  order  the  plaintiff  appeals. —  Affirmed. 

E.  G.  Logan  and  Jepson  &  Jepson,  for  appellant. 

Hubbard  &  Burgess,  for  appellee. 

Sherwin,  J. —  On  the  16th  of  June,  1903,  the  defend- 
ant John  Southall  was  personally  and  duly  served  with  an 
original  notice  of  the  suit  of  Logan  against  him,  the  notice 
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reciting  that  the  plaintiff  would  file  his  petition  in  the  office 
.  of  the  clerk  of  the  district  court  of  Woodbury  county  on 
or  before  August  21,  1903,  and  that,  unless  the  defendant 
appeared  thereto  and  defended  before  noon  of  the  second 
day  of  the  next  term  of  said  court,  which  would  commence 
on  Monday,  August  31,  1903,  default  would  be  entered  and 
judgment  rendered  thereon.  The  petition  was  duly  filed  on 
the  18th  day  of  August.  On  the  21st  day  of  August,  1903, 
the  defendant  Southall  addressed  the  following  letter  to  the 
clerk  of  the  district  court  of  Woodbury  county :  "  Mr.  Will- 
iam Conniff,  Sioux  City,  Iowa :  In  last  June  E.  C.  Logan 
of  Correctionville,  as  plaintiff,  served  notice  on  me  that  a 
petition  had  been  filed  in  the  district  court  of  the  State  of 
Iowa  in  and  for  Woodbury  county,  claiming  of  me  $120. 
Will  you  please  advise  me  if  there  has  been  any  such  paper 
filed  against  me.  Awaiting  your  reply,  I  remain.  Yours 
respectfully,  John  Southall."  This  letter  was  received  by 
ConniflF,  the  clerk,  in  due  course  of  mail  early  on  August  22, 
1903,  and  on  the  same  day  he  made  the  following  indorse- 
ment in  writing  on  the  margin  of  said  letter:  "No  such 
petition  filed.  Wm.  Conniff."  The  letter  bearing  this  in- 
dorsement was  mailed  to  the  defendant  about  noon  of  the 
same  day,  and  was  received  by  him  in  the  mail  that  even- 
ing. Relying  upon  the  statement  so  made  by  the  clerk,  the 
defendant  did  not  appear  at  the  term  of  court  either  per- 
sonally or  by  counsel,  and  on  September  1,  1903,  default 
was  entered  against  him,  and  later,  a  judgment  rendered 
thereon.  The  defendant  had  no  notice  of  this  default  and 
judgment  until  in  November  following,  when  an  execution 
issued  on  said  judgment  was  levied  on  his  property.  Imme- 
diately thereafter  the  defendant  filed  in  said  action  a  peti- 
tion setting  forth  a  meritorious  defense  to  the  plaintiflF^s 
claim  and  the  facts  which  we  have  already  recited  as  an 
excuse  for  not  appearing  and  making  defense  on  the .  day 
named,  and  asking  the  court  to  set  aside  the  default  and 
judgment  on  such  showing,  which  was  done. 
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Code,  section  4091,  provides  that,  where  a  final  judg- 
ment has  been  rendered  or  made,  the  district  court  may, 
after  the  term  at  which  the  same  was  entered,  vacate  or 
modify  the  same  or  grant  a  new  trial  "  for  unavoidable 
casualty  or  misfortune  preventing  the  party  from  prosecuting 
or  defending."  The  appellant  insists  with  great  earnestness 
and  ability  that  the  defendant  had  no  right  to  rely  upon  the 
information  received  from  the  clerk  to  the  effect  that  a  peti- 
tion had  not  been  filed,  and  says  that  it  is  no  part  of  the 
clerk's  duty  to  advise  parties  or  attorneys  as  to  the  condition 
of  the  record  in  his  office,  and  that,  if  a  party  litigant  sees 
fit  to  rely  upon  such  statements,  he  must  do  so  at  his  own 
peril,  and,  if  found  to  be  erroneous,  he  must  suffer  the 
consequences.  It  is  the  clerk's  duty  to  receive  and  file 
papers  of  this  kind,  and  to  keep  them  in  his  possession  unless 
otherwise  ordered  by  the  court.  It  is  undoubtedly  the  prac- 
tice all  over  this  State  for  attorneys  and  parties  in  an  action 
to  apply  to  the  clerks  of  their  respective  courts  for  just  such 
information  as  was  sought  by  the  defendant  in  the  instant 
case.  Parties  against  whom  actions  are  brought  reside  in 
different  parts  of  the  county,  in  many  instances  at  a  consid- 
erable distance  frpm  the  county  seat,  and  without  facilities 
for  reaching  it  except  by  driving  across  the  country,  and  it 
would  be  a  great  hardship  and  inconvenience  to  hold  as  a 
matter  of  law  that  such  parties,  who  have  acted  in  perfect 
good  faith  and  with  due  diligence,  may  not  rely  upon  in- 
formation furnished  them  by  an  officer  who  is  charged  with 
the  custody  and  control  of  the  papers  relating  to  which  such 
information  is  sought.  It  has  been  the  repeated  holding  of 
this  court  that  a  trial  on  the  merits  should  be  had  in  all 
cases  where  it  is  possible,  and  particularly  where  there  is 
failure  to  show  negligence  on  the  part  of  the  party  in  de- 
fault ;  and  it  has  also  been  the  rule  that,  where  a  new  trial 
has  been  granted  by  the  trial  court,  this  court  will  not  inter- 
fere with  the  order  unless  the  record  shows  that  there  has 
been  an  abuse  of  discretion.     Foley  v.  Brewing  Co.,  116 
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Iowa,  176 ;  Byrnes  v.  Ins.  Co.,  114  Iowa,  738 ;  Klepfer  v. 
City  of  Keokuk,  126  Iowa,  592. 

In  Buena  Vista  County  v.  I.  F.  8.  C.  By.  Co.,  49  Iowa, 
657,  a  default  was  set  aside  on  a  showing  of  mistake  on  the 
part  of  the  defendant's  attorney  as  to  the  term  of  court,  and, 
in  discussing  the  right  of  the  defendant  to  have  the  default 
set  aside  on  this  showing,  it  was  said,  "  the  law  exacts  of  at- 
torneys diligence  in  their  business,  and  will  not  relieve 
against  negligence  on  their  part"  But  "  they  are  not  re- 
quired to  be  diligent  and  careful  beyond  the  capacities  of  hu- 
man nature."  It  appeared  in  the  case  that  the  attorney  in 
question  had  applied  to  attorneys  of  the  district  where  the 
court  was  to  be  held  for  information  as  to  the  commencement 
of  the  term,  and  was  misled  by  incorrect  information,  and  on 
this  point  it  was  said :  "  Surely  he  was  justified  in  seeking 
information  from  the  source  he  chose,  and  in  relying  upon  it 
when  obtained.  He  might  have  sought  a  higher  source  by 
applying  to  the  clerk  or  the  judge;  but  no  one  would  sup- 
pose that  the  lawyers  of  a  district  are  not  correctly  informed 
as  to  the  times  of  the  convenings  of  the  courts."  And  it 
was  held  that  the  attorneys  were  diligent,  and  that  the  show- 
ing was  suflScient  to  justify  the  setting  aside  of  the  default. 
In  Jean  v.  Hennessy,  74  Iowa,  348,  a  default  was  set  aside 
on  a  showing  that  the  defendant's  attorney  overlooked  the 
fact  that  a  term  of  the  district  court  would  commence  at  a 
certain  time,  and  "  that  he  relied  on  the  assurance  given  him 
by  the  judge  at  the  former  term  that  nothing  further  would 
be  done  in  the  case  without  notice  to  him."  The  showing 
was  held  sufficient,  and  it  was  said :  "  It  is  true  that  the 
parties  were  bound  to  take  notice  of  the  fact  that,  under 
the  statute  as  it  existed  after  the  first  of  January,  a  term 
of  the  court  would  occur  in  that  month.  It  is  also  true, 
perhaps,  that  the  judge  could  not,  by  a  mere  parol  assurance 
as  to  the  course  that  would  be  pursued  in  the  cause,  bind  any  . 
of  the  parties  or  conclude  their  rights.  But  an  application 
to  set  aside  a  default  is  addressed  to  the  sound  discretion  of 
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the  court ;  "  and  "  a  mistake,  even  though  it  relate  to  a  matter 
concerning  which  the  party  is  charged  by  law  to  notice,  may 
afford  sufficient  ground  for  excuse.  So,  also,  may  an  assur- 
ance by  the  judge  as  to  the  course  which  will  be  pursued 
in  the  cause,  even  though  unauthorized,  if  it  has  in  good 
faith  been  acted  on  by  the  party."  The  principle  announced 
in  these  two  cases  is  clearly  controlling  in  the  case  at  bar. 

In  Williams  v.  Westcott,  77  Iowa,  332,  application  was 
made  to  the  clerk  of  the  court  for  information  as  to  the 
filing  of  papers  in  his  office.  He  made  no  answer  to  the 
inquiry,  nor  did  the  attorneys  do  anything  further  toward 
advising  themselves  as  to  the  situation.  It  was-  held  that 
there  was  negligence,  but  there  was  an  intimation  that  the 
holding  would  have  been  otherwise  had  the  required  infor- 
mation been  furnished  by  the  clerk  and  relied  upon  by  the 
attorneys. 

We  think  the  trial  court  was  fully  justified  in  setting 
aside  the  default  in  this  case,  and  the  order  is  affirmed. 


Fred  Hbim  Brewing  Company,  Appellant,  v.  Jacob  Ham- 
ilton and  Abbie  Hamilton,  Appellees. 

New  Trial:    misconduct  in  argument.    Misconduct  of  .counsel  in 

1  argument  having  the  efiPect  of  influencing  the  passions  and 
prejudice  of  the  jury  is  ground  for  a  new  trial,  which  should  be 
graated  on  motion. 

Same:    failure  to  pile  verdict.    A  judgment  entered  upon  a  vcr- 

2  diet  which  was  not  filed  and  made  a  part  of  the  record  should 
be  set  aside  on  motion. 

Appeal   from   Appanoose   District    Court. —  Hon.    D.    M. 
Anderson,  Judge. 

Monday,  Fbbruaby  17,  1908. 

Action  to  recover  the  purchase  price  of  certain  intoxi- 
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eating  liquors  sold  and  delivered  to  defendants.  Defend- 
ants alleged  that  the  liquors  were  sold  illegally  and  with 
intent  to  aid  them  in  violating  the  laws  of  the  State.  Trial 
to  a  jury,  verdict  and  judgment  for  defendants,  and  plain- 
tiff appeals. —  Reversed. 

John  B.  Smith  and  James  Wilson,  for  appellant. 

No  appearance  for  appellee. 

Deemer,  J. —  The  record  is  very  peculiar,  in  that  it 
contains  a  bill  of  exceptions  showing  some  of  the  very  errors 
of  which  plaintiff  complained  in  its  motion  for  a  new  trial, 
and  yet  the  motion  was  for  some  reason  overruled.  Among 
the  grounds  of  the  motion  were  (a)  misconduct  of  defend- 
ants' counsel  in  his  argument  to  the  jury,  and  (b)  judgment 
upon  an  alleged  verdict  which  was  never  filed  or  recorded 
as  provided  by  law.  The  bill  of  exceptions,  signed  by  the 
trial  judge,  recites  "that  defendants'  counsel  was  guilty  of 
prejudicial  misconduct  in  his  argument  to  the  jury;  his 
remarks  being  intended  to  and  having  the  effect  of  influenc- 
ing the  passions  and  prejudices  of  the  jury."  The  bill  fur- 
ther recites  that  the  verdict  of  the  jury  was  not  filed  with 
the  clerk  and  made  a  part  of  the  record  as  provided  by  law, 
although  it  does  say  that  the  jury  returned  into  court  a  ver- 
dict for  the  defendants.  Section  3732  of  the  Code  provides 
that  the  verdict  shall  in  all  cases  be  filed  with  the  clerk  and 
entered  upon  the  record,  ...  .  and  be  a  part  of  the  rec- 
ord. In  the  face  of  the  facts  above  recited  the  trial  court 
overruled  plaintiff's  motion  for  a  new  trial,  and  ordered  judg- 
ment for  defendants.  Upon  its  own  record,  the  motion  should 
have  been  sustained  because  of  misconduct  of  counsel,  if  upon 
no  other  ground.  And  a  judgment  upon  a  verdict  which  ha& 
never  been  filed  and  made  of  record  should  be  set  aside  upon 
motion.  Just  why  this  verdict  was  not  filed  and  made  of 
record  does  not  appear ;  but,  as  it  was  not,  there  seems  to  be 
nothing  upon  which  to  base  the  judgment. 
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No  other  of  the  alleged  errors  is  of  any  merit,  unless 
it  be  that  the  court  was  in  error  in  instructing  that  the  jury 
might  find  the  sales  were  made  in  Iowa.  The  testimony 
on  this  point  would  hardly  have  justified  a  verdict  for  the 
defendants  upon  the  theory  that  the  liquors  were  sold  in  this 
state. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 

BuET  Flynn  and  May  C.  Flynn,  Appellants  v.  S.  P.  Finch 
and  LuLTJ  B.  Finch. 

Specific  performance:    abandonment.    A  party  to  a  contract  for 

1  the  exchange  of  lands,  who  did  not  acquiesce  in  the  other 
parties'  declaration  that  the  deal  was  off,  may  insist  on  specific 
performance,  as  against  the  objection  of  abandonment. 

Same:    reformation  of  instruments.    An  instrument  containing  an 

2  erroneous  description  of  land  inserted  by  a  scrivener  through 
the  inadvertence  of  both  parties  thereto  may  be  reformed;  and 
the  contract  then  may  be  enforced  in  the  same  action. 

Specific    performance:    false    representations.    Ordinarily    state- 

3  ments  of  value  are  mere  expressions  of  opinion  which  cannot 
be  made  the  basis  of  an  action  for  misrepresentation;  espe- 
cially where  the  aggrieved  party  has  an  equal  opportunity  for 
knowing  and  estimating  such  values. 

Same:    evidence.    Deceit  in  representing  the   area  of  land  need 

4  not  be  shown  to  justify  denial  of  specific  performance  of  a 
contract  to  convey;  innoceht  misrepresentation  to  a  substantial 
extent,  which  induced  the  making  of  the  contract,  is  sufficient 
to  defeat  such  relief  at  the  suit  of  the  party  making  the  repre- 
sentations.    Evidence  held  to  show  misrepresentation. 

Appeal  from  Washington  District  Court. —  Hon.  John  T. 
Scott,  Judge. 

Monday,  Febeuaey  17,  1908. 

Suit  for  reformation  of  a  contract  for  the  exchange  of 
lands  and  for  specific  performance.  The  petition  was  dis- 
missed, and  the  plaintiffs  appeal. —  Affirmed, 
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8.  W.  &  J.  L,  Broohhart,  for  appellants. 

H.  M.  Etcher  and  Ranch  &  Bradley,  for  appellees. 

Ladd,  C.  J. —  The  parties  hereto  entered  into  a  con- 
tract, by  the  terms  of  which  defendants  agreed  to  convey 
to  plaintiffs  three  quarter  sections  of  land  in  Sully  county, 
S.  D.,  and  pay  them  $1,250,  in  consideration  for  which 
plaintiffs  undertook  to  deed  to  defendants  the  W.  %  S.  E.  l^ 
S.  W.  1/4,  section  8,  township  77  N.,  range  6  W.  of  fifth 
P.  M.,  in  Washington  county.  This  was  on  October  17, 
1904.  Since  then  defendants  have  disposed  of  one  of  the 
quarter  sections  in  South  Dakota,  but  the  testimony  that  its 
market  value  was  $8  per  acre  is  undisputed. 

The  defense  interposed  relates  to  the  Iowa  land,  though 

some  claim  is  made  that  the  contract  was  aban- 

FBRFoiMANc*:    doucd.     Dcfcudants  did  declare  the  deal  off; 

but  plaintiffs  never  acquiesced  therein.    Hence 

there  was  no  such  abandonment  as  will  prevent  plaintiffs 

from  insisting  on  performance. 

!N'or  is  there  any  doubt  but  that  a  mistake  was  made 

in    the    description    contained    in    the    agreement.     Flynn 

pointed  out  to  Finch  the  boundaries  of  the  land  proposed 

to  be  exchanged,  and  a  description  manifestly 

reformation  of  inconsistent   therewith   was   inserted   by   the 

instrunieiits.  ,  __^  n      -w-r   •  t 

scrivener.  How  came  this  to  occur  ?  Neither 
had  this  done  designedly,  and  therefore  it  must  have  hap- 
pened through  inadvertence  or  mistake  of  both.  That  an 
agreement  may  be  reformed  and  then  enforced  appears  from 
Butler  V.  Threlkeld,  117  Iowa,  116,  and  Conner  v.  Baxter, 
124  Iowa,  219. 

Again  misrepresentation  of  values  is  alleged.     Finch 

resided  but  seven  miles  from  the  land,  and  owing  to  his 

8  SpiciFic  occupation  as  horse  buyer  was  frequently  in 

SSS^JJ^"^'    its  vicinity.     He  examined  the  land,  and  if 

resentetions.      Flyuu  told  him  what  it  was  fairly  worth,  and 

what  he  had  been  offered,  it  does  not  appear  that  his  oppor- 
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tunities  of  knowing  or  estimating  values  were  any  better  than 
those  of  Finch.  The  evidence  shows  the  rental  was  as 
represented,  and  the  statements  of  what  he  had  asked  for  a 
small  strip  and  what  might  be  squeezed  out  of  an  adjoining 
owner  were  mere  expressions  of  opinion. 

But  one  question  remains,  and  that  is  whether  there  was 
such  a  misrepresentation  of  the  area  as  will  excuse  defend- 
ants from  performing.  To  justify  the  denial  of  the  relief 
4.  Same:  prayed,  deceit  need  not  be  proven.     If  Flynn 

evidence.  innocently  misrepresented  the   acreage   to   a 

substantial  extent,  and  Finch  was  induced  thereby  to  enter 
into  the  agreement,  relief  will  be  denied,  as  proof  of  scienter 
is  not  exacted  in  such  a  case.  The  conveyances  on  file  indi- 
cated that  there  were  eighteen  and  eighty-four  hundredths 
acres,  and  actual  measurement  demonstrated  that  there  were 
nineteen  and  eighty-five  hundredths  or  nineteen  and  eighty- 
nine  hundredths  acres  with  eleven  hundredths  of  an  acre 
across  the  highway.  There  is  some  controversy  as  to 
whether  this  last  was  pointed  out  to  Finch,  but  as  the 
area  was  substantially  twenty  acres  in  any  event  this  is  not 
important.  Finch  testified  that  Flynn  in  referring  to 
the  land  did  so  as  his'  twenty-one  acre  farm;  that  in 
showing  him  the  land  he  said  there  were  twenty-one  acres 
and  a  record  title  to  twenty  and  seven  hundredths  acres, 
and  repeated  this  at  different  times.  Murphy,  who  was 
employed  by  Finch  to  examine  the  abstract  thereto,  testi- 
fied that  in  a  conversation  in  his  presence  Flynn  admitted 
so  stating  to  Finch,  and  insisted  that  it  was  true.  Mrs. 
Finch  testified  that  Flynn  told  her  there  were  about  twenty- 
one  acres  shortly  before  the  agreement  was  signed,  and  Nicola 
related  that  Flynn  had  said  to  him  after  the  suit  was  begun 
that  he  did  not  have  quite  as  much  land  as  the  contract  called 
for.  On  the  other  hand,  Flynn  testified  that  he  told  Finch 
there  were  twenty-one  and  twenty-three  hundredths  acres 
when  he  purchased  and. he  had  disposed  of  one  and  five 
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hundredths  acres  to  Hotek,  that  he  claimed  to  have  about 
twenty  acres  by  actual  measurement,  and  that  he  made  no 
statements  in  the  presence  of  Murphy.  Also  it  appeared  that 
Murphy  in  his  requisition  as  to  abstract  said,  "  Mr.  Finch 
understands  that  he  is  getting  twenty  acres  of  land  in  this 
deal,"  and  that  he  had  computed  but  nineteen  and  two  tenths 
acres.  This  it  will  be  seen  is  not  inconsistent  with  Finch's 
contention,  for  he  claimed  he  was  to  get  twenty  and  seven 
hundredths  acres  according  to  the  record.  However,  both 
say  that  Finch,  when  he  heard  this  read,  immediately  insisted 
that  Murphy  had  made  a  mistake  and  he  was  to  get  twenty- 
one  acres.  So  in  the  original  answer  defendants  pleaded 
there  was  to  be  twenty  and  seven-twentieths  acres,  but  this 
was  evidently  a  mistake  of  defendant's  counsel  in  interlin- 
ing. At  any  rate,  it  was  changed  in  the  amended  answer, 
and  slight  significance  should  be  given  to  such  modifications 
in  the  pleadings.  Mrs.  Flynn  denied  the  conversation  Mrs. 
Finch  testified  to  and  the  respective  husbands  corroborated 
their  wives.  There  are  some  other  circumstances  bearing  on 
the  issue ;  but  enough  haa  been  said  to  indicate  that  the  cor- 
roborating evidence  was  not  of  a  decisive  character  and  that 
our  conclusion  necessarily  depends  on  the  credibility  of  the 
parties  to  the  suit. 

In  view  of  the  trial  court's  superior  opportunities  of 
weighing  the  evidence  given  orally,  we  are  not  inclined  to 
interfere  with  its  finding  that  plaintiff  represented  that  there 
were  twenty-one  acres  in  the  tract  when  there  were  but  twenty 
acres.  Such  a  difference  was  substantial  (Rathke  v.  Tyler, 
136  Iowa,  284),  and  the  contract  should  not  be  specifically 
enforced. —  A'ffirmed. 
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Maby  J.  Jones  «t  al.  V.  Chaeles  G.  Jones,  Appellant. 

Wills:      ELECTION    BY    WIDOW:      ESTOPPEL   TO   CLAIM    DISTRIBUTIVE   SHARE. 

Under  the  provision  of  section  2452,  Code  1873,  a  widow's  in- 
terest in  the  estate  of  her  husband  could  not  be  afiPected  by 
any  provision  of  his  will,  unless  she  clearly  and  unequivocally 
consented  thereto  and  such  consent  was  made  a  matter  of 
record;  and  no  declaration  or  act  of  hers  relative  to  the  prop- 
erty, short  of  a  statutory  election,  could  operate  to  deprive 
her  of  her  distributive  share,  or  defeat  her  disposition  thereof 
by  will. 

Appeal  from  Iowa  District  Court. —  Hon.  O.  A.  Byington, 

Judge. 

Monday,  February  17,  1908. 

Action  in  equity  to  quiet  title.  Decree  for  the  plain- 
tiffs, from  which  the  defendant  appeals. —  Reversed. 

Yoss  &  Wallace,  for  appellant. 

/.  M.  Dower,  C.  Hedges,  and  Wade,  Dutcher  &  Da/vis, 
for  appellees. 

Sherwin,  J. —  In  1896  John  W.  Jones  died  testate  in 
Iowa  county,  seised  of  the  land  described  in  the  petition. 
He  left  surviving  him  Martha  Jones,  his  widow,  and  Mary 
Jane  Jones,  his  only  daughter.  His  will  provided  as  follows, 
so  far  as  the  same  is  material  to  the  controversy  now  before 
us: 

I  give  and  devise  all  my  real  and  personal  estate  to  my 
beloved  wife,  Martha  Jones,  to  be  used  and  enjoyed  by  her 
during  the  term  of  her  natural  life,  and  from  and  immedi- 
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ately  after  her  death  or  decease,  I  give  and  devise  the  same 
to  my  beloved  daughter  Mary  Jane  Jones  to  be  used  and 
enjoyed  by  her  during  the  term  of  her  natural  life,  and 
from  and  immediately  after  the  decease  of  the  said  Mary 
Jane  Jones,  I  give,  devise  and  bequeath  the  same  forever 
to  the  children  the  issue  of  said  Mary  Jane  Jones,  to  be 
equally  enjoyed  by  them,  share  and  share  alike.  And  I  do 
hereby  appoint  my  wife,  Martha  Jones,  sole  executrix  (with- 
out bond)  of  this  my  last  will  and  testament,  with  liberty 
and  full  license  if  she  thinks  fit  to  sell  and  dispose  of  any  or 
the  whole  of  my  real  and  personal  estate  and  to  loan  the 
proceeds  thereof  at  interest  secured  by  bond  and  first 
mortgage  on  real  estate.  The  aforesaid  principal  and  inter- 
est the  proceeds  of  my  real  and  personal  estate  as  before 
stated,  I  give  and  devise  to  my  wife,  Martha  Jones,  to  be 
used  and  enjoyed  by  her  during  the  term  of  her  natural 
life,  and  immediately  after  her  death  or  decease,  I  give  and 
devise  the  same  to  my  beloved  daughter,  Mary  Jane  Jones, 
to  be  used  and  enjoyed  by  her  during  the  term  of  her  natural 
life. 

The  will  was  duly  probated,  and  the  widow  qualified  as 
executrix,  and  proceeded  to  settle  the  estate,  but  she  had  not 
fully  settled  it  before  her  death  in  December,  1903.  Martha 
Jones  made  two  wills,  one  on  the  5th  of  July,  1900,  in  which 
she  devised  Jier  distributive  share  in  the  land  involved  herein 
to  the  defendant,  and  the  other  on  the  30th  day  of  August, 
1900,  in  which  she  devised  said  distributive  share  to  her 
daughter,  Mary  J.  Jones.  Both  wills  were  offered  for  pro- 
bate. Charles  G.  Jones,  the  defendant  herein,  filed  objec- 
tions to  the  will  of  August  30th,  and,  on  a  trial  of  the  issues 
joined  thereon,  the  will  was  sustained.  Upon  appeal,  the 
judgment  was  reversed,  and  the  case  sent  back  for  retrial. 
Before  a  retrial  was  had,  however,  this  suit  was  brought.  A 
demurrer  to  the  petition  was  overruled,  and,  the  defendant 
electing  to  stand  on  the  demurrer,  judgment  was  rendered 
against  him. 

Count  one  of  the  petition  set  forth  the  material  portions 
of  the  will  of  John  W.  Jones,  alleged  its  probate,  and  further 
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alleged  that  said  Martha  Jones  "elected  to  take  the  share 
devised  to  her  in  the  will  of  her  husband ;  that  she  occupied 
and  received  the  benefit  of  all  the  foregoing  described  real 
estate  of  which  her  husband  died  seised  during  the  remainder 
of  her  life  in  lieu  of  her  dower  interest  therein,"  Count  one 
was  afterward  amended  by  the  allegation  "  that,  so  far  as  the 
plaintiffs  are  informed,  the  said  election  of  said  Martha 
Jones  to  take  the  share  devised  to  her  in  the  will  of  her  hus- 
band was  not  formally  made  in  writing  and  filed  in  the  office 
of  the  clerk  of  this  court,  but  avers  that  said  election  was 
made  by  her  acts  and  conduct'^  The  amendment  then  states 
that  she  joined  in  mortgages  on  the  whole  of  the  real  estate 
and  filed  reports  as  executrix,  in  which  she  took  no  exception 
to  the  provisions  of  said  will  concerning  her  share  as  widow ; 
and,  further,  that  she,  at  divers  times  and  to  divers  persons, 
stated  that  she  made  no  claim  to  her  husband's  estate,  other 
than  a  life  estate.  The  amendment  refers  to  and  makes  a 
part  thereof  paragraph  three  of  count  two  of  the  petition,  in 
which  it  is  alleged  that  Martha  Jones  caused  an  application 
for  the  setting  aside  of  her  dower  interest  in  the  estate  of  her 
husband  to  be  withdrawn,  disclaiming  any  knowledge  of  the 
application. 

In  count  two  of  the  petition,  it  is  alleged  that  Martha 
Jones  had  full  possession  of  the  estate  of  her  husband,  and 
received  the  full  use  and  benefit  thereof,  and  frequently  ex- 
pressed her  satisfaction  with  the  terms  of  his  will,  and  said 
that  she  wanted  nothing  more,  and  that  upon  her  death  it 
was  to  go  to  her  daughter,  Mary  J.  Jones;  that,  by  and 
with  the  consent  of  Mary  J.  Jones  and  the  court,  she  mort- 
gaged said  real  estate  to  secure  a  loan  of  $900,  which 
sum  was  to  be  used  in  paying  her  individual  debts,  and 
that  said  money  was  so  used;  that  the  consent  of  Mary  J. 
Jones  was  given  thereto,  relying  upon  the  assumption  that 
Martha  Jones  had  only  a  life  estate  in  said  property,  and 
that  she  and  her  children  had  the  remaining  interest; 
that  another  loan  was  subsequently  made  and  a  mortgage 
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given  therefor  under  practically  the  same  conditions;  that 
Martha  Jones  failed  to  pay  said  mortgages,  and  they  remain 
existing  liens  on  said  land.  It  is  further  alleged  in  said 
second  count  that,  as  executrix  of  the  estate  of  her  husband, 
she  had  full  knowledge  of  the  contents  of  his  will,  and  filed 
the  usual  reports  and  papers  in  said  estate,  in  all  of  which  she 
recognized  and  accepted  the  provisions  of  said  will  and  her 
life  estate  therein  in  lieu  of  her  statutory  right.  Eeference 
was  then  made  to  the  .proceedings  in  said  estate,  and  it  was 
further  alleged  that,  by  reason  of  the  acts  and  conduct  of 
Martha  Jones,  "  plaintiffs  at  all  times  relied  upon  their  in- 
terest in  said  real  estate  as  above  stated,  all  of  which  was 
with  her  knowledge  and  consent " ;  that  by  reason  of  all  which 
"  said  Martha  Jones  was  at  the  time  of  the  execution  of  said 
pretended  last  will  and  testament  and  application  for  setting 
apart  her  pretended  dower  interest,  and  at  the  time  of  her 
death,  barred  and  estopped  from  having  or  claiming  any  in- 
terest in  said  real  estate  whatever,  other  than  a  life  estate. '* 

At  the  time  the  will  of  John  W.  Jones  was  probated,  sec- 
tion 2452  of  the  Code  of  1873  was  in  force,  and  it  was  therein 
provided :  "  The  widow^s  share  cannot  be  affected  by  any  will 
of  her  husband,  unless  she  consents  thereto  within  six  months 
after  notice  to  her  of  the  provisions  of  the  will  by  the  other 
parties  interested  in  the  estate,  which  consent  shall  be  entered 
on  the  proper  records  of  the  Circuit  Court.^'  Section  2452 
has  often  been  considered  by  this  court,  and  it  has  been  the 
uniform  holding  that  the  election  therein  provided  for  must 
in  all  cases  be  made  of  record  in  the  probate  court  Baldozier 
V.  Haynes,  57  Iowa,  683;  Byerly  v.  Sherman,  126  Iowa, 
447 ;  Houston  v.  Lain,  62  Iowa,  291.  Under  the  statute  in 
question,  it  is  not  necessary  that  the  election  be  made  in 
writing,  or  that  it  be  in  any  particular  form  or  language.  It 
U  enough  if  there  is  a  clear  and  unequivocal  election  which 
is  entered  on  the  proper  record.  See  cases  supra.  An  elec- 
tion not  entered  on  the  record  is  of  no  effect,  and  it  matters 
not  what  the  conduct  of  the  widow  relative  to  the  property 
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may  have  been  if  it  falls  short  of  an  election  of  record.  As 
we  understand  the  appellee's  argument,  this  is  now  conceded, 
and  it  is  also  conceded  therein  that  "there  was  no  record 
entry  according  to  the  statute."  The  petition  wholly  fails  to 
allege  a  record  election  or  to  plead  facts  from  which  such  an 
inference  could  be  drawn,  and  the  concession  of  counsel  elimi- 
nates the  question  of  an  election  from  the  case. 

The  question  whether  the  provisions  of  the  will  granting 
a  life  estate  are  inconsistent  with  the  widow's  right  to  her 
distributive  share  under  the  statute  is  argued,  but  our  view 
of  the  other  controlling  questions  renders  the  consideration 
of  that  unnecessary.  The  appellees  contend  that,  on  the 
facts  pleaded  by  them,  Martha  Jones  was  estopped  from 
claiming  more  than  a  life  estate.  The  express  provisions  of 
the  statute  in  question  cannot  be  evaded  or  nullified  by  a  plea 
in  estoppel.  Byerly  v.  Sherman,  supra.  If  an  election  was 
necessary,  it  could  be  made  in  but  one  way,  and  that  the  way 
pointed  out  by  the  statute.  To  hold  that  declarations  and 
acts  inconsistent  with  the  claim  for  a  distributive  share  under 
the  statute  will  create  an  equitable  estoppel  would  in  our 
judgment  be  a  judicial  repeal  of  the  statute.  The  only  pos- 
sible case  in  which  the  doctrine  of  estoppel  could  be  invoked 
would  be  a  case  where  no  election  was  necessary,  and  where 
the  widow  had  so  treated  the  property  as  to  mislead  other  in- 
terested parties  to  their  prejudice.  Appellees  rely  upon 
Ooldizen  v.  Ooldizen,  107  Iowa,  280,  to  support  their  conten- 
tion that  an  estoppel  should  be  declared  on  the  facts  pleaded 
here.  But  that  case  falls  far  short  of  sustaining  their  posi- 
tion. There  it  seems  to  have  been  conceded  that  the  widow 
was  entitled  to  take  both  under  the  will  and  under  the  statute, 
yet  she  treated  the  property  as  passing  under  the  will,  and 
based  her  right  thereto  and  control  thereover  on  that  theory 
alone.  She  sold  to  the  defendant  all  the  land  not  specifically 
devised  to  her,  and  did  not  at  the  time  claim  or  assert  any 
claim  or  right  of  dower  or  distributive  share  of  the  land  in 
controversy.     She  not  only  received  pay  for  the  same,  but 
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encouraged  the  defendant  to  and  he  did  sell  the  land  and  re- 
ceived pay  therefor.  Here  the  will  of  John  W.  Jones  gave 
his  widow  power  to  sell  the  property  and  to  loan  the  proceeds 
of  such  sale;  and,  in  case  she  did  so,  she  was  given  the 
"  aforesaid  principal  and  interest  to  be  used  and  enjoyed 
by  her  during  the  term  of  her  natural  life."  The  will 
undoubtedly  gave  Martha  Jones  the  right  to  use  said  prop- 
erty in  whole  or  in  part  for  her  own  support  and  comfort 
during  her  life,  and  the  mortgaging  of  it  for  her  personal 
use  was  in  accord  with  the  will.  The  daughter  could  not 
therefore  be  wronged  or  prejudiced  by  such  act.  In  fact, 
the  record  shows  that  she  wished  to  have  that  done  rather 
than  have  the  land  or  any  part  thereof  sold.  Surely  no 
equitable  estoppel  can  be  predicated  on  such  transactions,  and 
they  are  the  only  ones  pleaded  worthy  of  mention. 

We  reach  the  conclusion  that  the  facts  pleaded* in  both 
counts  of  the  petition  did  not  present  a  case  for  the  plaintiffs, 
and  that  the  demurrer  should  have  been  sustained. —  Re- 
versed. 


The  State  of  Iowa,  Appellee,  v.  Marion  W.  Eoohe,  Ap- 
pellant. 

Perjury:    waiver  of  objection  to  jurisdiction  to  administer  oath. 

1  An  information  before  a  justice  charging  the  carrying  of 
concealed  weapons,  which  is  defective  because  omitting  the 
words  "on  his  person,"  may  be  amended  by  adding  the  same; 
and  a  defendant,  by  going  to  trial  without  raising  the  objec- 
tion and  falsely  testifying  as  a  witness,  cannot  rely  on  the  de- 
fective character  of  the  information  to  exculpate  liim  from  a 
charge  of  perjury. 

Perjury:    indictment:    sufficiency.    An    indictment    for    perjury 

2  which  sufficiently  puts  in  issue  the  truthfulness  of  so  much  of 
the  alleged  false  testimony  as  the  court  permits  the  jury  to 
pass  upon  is  sufficient,  although  it  fails  to  traverse  several 
other  matters  which  defendant  is  charged  to  have  stated  under 
oath. 
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Appeal  from  Union  District  Court. —  Hon.  H.  M.  Towneb, 

Judge. 

Monday,  February  17,  1908. 

Indictment  for  perjury.  The  defendant,  having  been 
adjudged  guilty  as  charged,  appeals. —  Affirmed. 

D.  W.  Highee,  for  appellant 

H.  W.  Byers,  Attorney-General,  and  Chas.  W.  Lyon, 
Assistant  Attorney-General,  for  the  State. 

Weaveb,  J. —  On  December  18,  1906,  information  was 
filed  before  a  justice  of  the  peace  of  Union  county,  Iowa, 
charging  the  defendant  herein  with  the  crime  of  carrying 
concealed  weapons  in  said  county,  in  that  said  defendant 
did  carry  a  concealed  weapon,  a  revolver,  contrary  to  the 
statute  in  such  case  made  and  provided.  On  this  informa- 
tion the  defendant  was  arrested  and  brought  to  trial  before 
said  magistrate,  and  in  the  course  of  said  trial  was  examined 
as  a  witness  in  his  own  behalf.  Thereafter  the  grand  jury  of 
said  county  returned  an  indictment  charging  the  defendant 
with  having  conmiitted  perjury  in  the  giving  of  his  testi- 
mony in  the  above  mentioned  proceeding.  The  indictment 
alleges  in  a  formal  manner  that,  upon  the  hearing  before  the 
magistrate,  said  defendant  was  duly  sworn  by  A.  B.  Banford, 
justice  of  the  peace,  then  and  there  having  lawful  power  and 
authority  to  administer  the  said  oath,  to  speak  the  truth  con- 
cerning the  matters  and  crime  charged  against  him,  and  that 
said  defendant,  being  duly  sworn,  falsely,  willfully,  cor- 
ruptly, and  feloniously  did  depose  and  swear  in  substance 
and  effect  to  the  following:  "  I  did  not  have  a  revolver  on 
the  18th  day  of  December,  1906.  I  did  not  draw  or  flourish 
a  gun  or  revolver  on  the  18th  day  of  December,  1906.  I 
have  never  owned  a  revolver  in  Creston,  Iowa.     I  flourished 
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a  brass  key  around  in  the  face  of  the  crowd  there.  I  did  not 
flourish  a  gun  or  revolver."  The  truth  of  this  testimony  the 
indictment  traverses  in  the  following  manner :  "  Whereas,  in 
truth  and  in  fact,  the  said  Marion  W.  Roche  did  produce  a 
gun  or  revolver,  a  more  particular  description  of  which  is  to 
the  grand  jury  imknown,  and  did  flourish  it  around  in  the 
presence  of  a  large  crowd  of  people,  and  did  draw  and  produce 
a  gun  or  revolver,  and  did  have  and  hold  a  revolver  or  gun  so 
as  aforesaid,  and  was  guilty  so  as  aforesaid  of  carrying  con- 
cealed weapons,  as  he,  the  said  Marion  W.  Roche,  then  and 
there  well  knew  that  he,  the  said  Marion  W.  Roche,  did 
have  and  was  carrying  concealed  weapons  so  as  aforesaid, 
which  facts  and  matters  and  happenings  relative  thereto  he 
well  knew,  which  said  matters  so  sworn  to  before  A.  B.  Ban- 
ford,  justice  of  the  peace  as  aforesaid,  and  at  said  trial  by 
him,  the  said  Marion  W.  Roche,  was  material  matter  and 
material  testimony  about  a  material  thing  in  the  trial  —  then 
going  on  in  the  manner  and  form  as  alleged  in  reference  to 
the  charge  of  carrying  concealed  weapons  so  as  aforesaid." 
Having  been  convicted  upon  trial  under  this  indictment,  the 
defendant  appeals  to  this  court  for  a  reversal  of  the  judgment 
against  him. 

Numerous  errors  are  assigned,  but  substantially  all  the 

questions  thus  raised  turn  upon  two  propositions  presented 

in  the  briefs  of  counsel.     It  is  contended  for  the  appellant 

^  that  the  information  upon  which  he  was  ar- 

1.  Pibjuit:  ^ 

of'ecHon'to  Tcstcd  and  tried  before  the  justice  of  the 
idmSute?J)ath.  P^^^®  ^id  not  charge  a  crime  or  offense  against 
the  laws  of  the  State,  in  that  the  statute  under 
which  said  prosecution  was  begun  prohibits  the  carry- 
ing of  concealed  weapons  upon  the  person  of  the  ac- 
cused, while  the  information  omits  the  words  "  upon  the  per- 
son," and  therefore  fails  to  charge  any  violation  of  the  stat- 
ute. Upon  this  assumption  as  a  premise  it  is  insisted  that  the 
justice  had  no  jurisdiction  to  administer  the  oath  to  the  de- 
fendant, or  to  proceed  to  try  him  upon  the  charge  contained 
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in  the  information,  and  that  the  giving  of  false  testimony  or 
the  making  of  false  statements  under  an  oath  so  administered 
without  authority  is  not  perjury.  This  same  question  was 
before  us  in  State  v.  Brown,  128  Iowa,  24,  and  State  v. 
Perry,  117  Iowa,  463.  In  each  of  these  cases  we  held  that 
an  information  filed  before  a  justice  of  the  peace  may  be 
amended,  and  that  a  defendant  who  goes  to  trial  without  ob- 
jecting to  the  form  and  suflSciency  of  the  information,  and, 
being  sworn  as  a  witness,  gives  false  testimony  therein  con- 
cerning a  material  matter,  in  controversy,  cannot  rely  upon 
the  defective  character  of  the  information  to  exculpate  him 
from  the  charge  of  perjury.  The  case  now  before  us  is  in 
this  respect  governed  by  the  precedents  to  which  we  have  re- 
ferred, and  we  are  disposed  to  adhere  to  the  rule  there  laid 
down. 

It  is  further  contended  that  the  indictment  is  insufficient, 
in  that  it  fails  to  traverse  or  to  specifically  put  in  issue  the 
truthfulness  of  the  several  matters  which  the  defendant  is 
t  PiR  URY-  charged   to   have   stated   under   oath.     It  is 

i^ciS^**  conceded  by  the  State  that  the  indictment  does 
not  sufficiently  traverse  that  part  of  the  alleged 
testimony  in  which  the  defendant  is  said  to  have  sworn :  "  I 
have  never  owned  a  revolver  while  in  Creston,  Iowa.  I 
flourished  a  brass  key  around  in  the  face  of  the  crowd  there." 
The  trial  court,  recognizing  this  omission,  instructed  the  jury 
that  the  only  statements  of  the  defendant  proper  for  con- 
sideration were  the  words :  "  I  did  not  have  a  revolver  on 
the  18th  day  of  December,  1906,"  and  "  I  did  not  draw  or 
flourish  a  revolver  on  the  18th  day  of  December,  1906."  We 
find  nothing  here  of  which  the  appellant  can  justly  complain. 
In  our  judgment  the  indictment  did  sufficiently  put  in  issue 
the  truthfulness  of  so  much  of  the  alleged  statements  as  the 
trial  court  permitted  the  jury  to  pass  upon  .  It  is  true  that  in 
these  statements  the  pleader  did  not  repeat  the  date  "  on  the 
18th  day  of  December,  1906  ";  but  we  think  such  repetition 
was  unnecessary.     The  charge  as  made  clearly  and  fully  ap- 
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prises  the  defendant  of  the  nature  of  the  crime  with  which 
he  is  charged  and  of  the  essential  facts  constituting  such  of- 
fense ;  and,  such  being  the  case,  the  exceptions  to  the  indictr 
ment  cannot  be  sustained* 

The  appellant  seems. to  have  had  a  fair  trial;  and,  no 
prejudicial  error  appearing,  the  judgment  of  the  district 
court  is  affirmed. 


Anna  B.  Smith,  Appellant,  v.  Ed.  Ellyson,  Appellee. 

Appeal:    payment  of  costs:    effect.    Payment  of  a  party's  own 

1  witness  fees  by  a  stranger  to  the  suit,  or  by  the  party  himself 
pursuant  to  an  order  of  court,  will  not  preclude  an  appeal 
from  the  order;  as  the  same  were  a  debt  due  and  payment  was 
not  a  submission  to  the  order. 

Division  fences:    PASTrrioN:    evidence  on   appeal:    harmless   er- 

2  KOR.  On  appeal  to  the  district  court  from  the  action  of  fence 
viewers,  the  complaint  filed  with  the  trustees  and  their  report 
thereon  are  not  properly  admissible,  but  the  error  of  their 
admission  may  be  cured  by  instructions  properly  limiting  a 
consideration  of  the  same;  especially  where  the  court  modified 
the  verdict  in  disregard  of  such  evidence. 

Same:    evidence:    instructions.    Admission  of  evidence  as  to  who 

3  originally  built  different  portions  of  a  division  fence  was  not 
reversible  error,  where  the  court  submitted  the  same  on  the 
theory  that  it  was  immaterial  and  instructed  that  the  jury 
should  make  a  proper  finding  as  to  the  part  each  should 
maintain;  and  a  recital  by  the  court  of  the  proceedings  before 
the  fence  viewers,  which  made  no  reference  to  their  finding, 
was  not  erroneous. 

Verdict:    sufficiency    of    evidence:    review.    Where    the    court 

4  modifies  a  verdict  making  a  partition  of  a  division  fence  the 
case  on  appeal,  as  to  sufficiency  of  evidence,  stands  as  if  the 
verdict  had  been  in  accordance  with  the  order  of  the  court. 

New  trial:    modification  of  verdict:    evidence.    The  court  has  au- 

5  thority  to  require  a  party  to  submit  to  a  modification  of  the 
verdict  making  partition  of  a  division  fence,  or  to  a  new  trial, 
when  warranted  by  the  evidence.  Evidence  held  to  sustain 
the  order  of  court. 
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Appeail:    costs.    When  the  party  appealing  to  the  district  court 
6    from  the  order  of  fence  viewers  is  successful  in  having  the 
order  set  aside,  and  an  apportionment  of  the  fence  as  con- 
tended for,  he  is  entitled  to  his  costs  of  the  appeal. 

Appeal  from  Johnson  District  Court. —  Hon.  O.  A.  Byikg- 

TON,  Judge. 

Monday,  Fbbbuaby  17, 1908. 

This  is  an  appeal  from  the  action  of  the  district  court 
on  an  appeal  to  that  court  from  an  action  of  the  fence  viewers 
of  a  proper  township  in  assigning  to  the  respective  parties  the 
parcels  of  a  partition  fence  which  each  should  maintain. 
Reversed  in  part,  and  remanded  in  part 

Baker,  Ball  &  Ball,  for  appellant 

A.  E.  Maine  and  Henry  Negus,  for  appellee. 

Deemes,  J. —  Plaintiff  and  defendant  are  the  owners 
of  adjoining  tracts  of  land  between  which  there  is  a  division 
fence,  one  half  of  which  was  constructed  by  plaintiff's  grant- 
ors and  the  other  half  by  the  grantors  of  defendant  A 
controversy  having  arisen  as  to  how  much  of  said  division 
fence  should  be  maintained  by  each,  plaintiff  filed  a 
complaint  with  the  township  trustees  and  fence  viewers  of 
her  township,  asking  that  defendant  be  required  to  maintain 
more  than  one-half  the  fence.  The  fence  viewers  heard  the 
complaint,  and  ordered  that  each  should  maintain  one-half 
of  the  one  hundred  and  sixty  rods  of  fence  between  their  re- 
spective lands.  Plaintiff  then  appealed  to  the  district  court, 
where  the  matter  was  heard  before  a  jury,  resulting  in  a 
verdict  corresponding  with  the  finding  of  the  fence  viewers. 
Plaintiff  thereupon  filed  a  motion  for  a  new  trial,  and  when 
this  was  submitted  the  trial  court  made  the  following  order : 
"  Plaintiff's  motion  for  new  trial  is  overruled  upon  the  con- 
dition that  defendant  file  in  the  office  of  the  clerk  by  12  m. 
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o'clock  of  December  26,  1906,  consent  that  the  verdict  may 
be  modified  so  as  to  give  plaintiff  the  east  seventy  rods  of 
said  line  of  fence  in  controversy  for  maintenance,  and  de- 
fendant the  west  ninety  rods  of  said  line  of  fence  for  mainte- 
nance, and  consenting  that  costs  be  taxed  as  follows:  De- 
fendant to  pay  his  witness  fees  and  one-half  of  the  costs  made 
before  the  trustee;  plaintiff  to  pay  balance  of  all  costs.'' 
This  election  was  filed  by  defendant :  "  Comes  now  Ed.  EUy- 
son,  defendant  in  the  above-entitled  cause  of  action,  and 
hereby  files  this  as  his  acceptance  of  the  modification  of  the 
verdict  as  provided  by  the  ruling  on  the  motion  to  set  aside 
the  verdict  dated  December  22d,  1906,  and  hereby  consents 
that  judgment  and  decree  may  be  entered  against  the  said 
Ed.  EUyson,  defendant  herein,  in  conformity  with  the  terms 
and  provisions  set  forth  in  said  modification  of  said  verdict, 
and  so  made  by  the  judge  of  the  district  court  of  Johnson 
county,  Iowa.  Ed.  Ellyson,  Defendant."  The  following 
order  was  thereafter  duly  entered :  "  The  defendant,  having 
on  December  24th,  1906,  filed  an  acceptance  of  the  ruling  on 
motion  to  set  aside  verdict  and  for  new  trial,  and  consented 
thereto,  it  is  ordered  that  plaintiff  maintain  the  east  seventy 
rods  of  the  line  of  fence  in  controversy  and  that  defendant 
maintain  the  west  ninety  rods  of  said  line  of  fence.  It  is 
ordered  that  costs  be  taxed  as  follows :  The  costs  of  plain- 
tiff's witnesses  be  taxed  to  plaintiff ;  the  costs  of  defendant's 
witnesses  be  taxed  to  defendant;  that  one-half  of  the  costs 
made  on  the  hearing  before  the  trustees  be  taxed  to  each 
party ;  that  the  balance  of  all  costs  be  taxed  to  plaintiff,  and 
judgment  entered  therefor.  Exception  saved."  After  this 
order  was  made,  Robert  Smith  paid  to  the  clerk  of  the  courts 
the  sum  of  $19.86  to  apply  on  plaintiff's  witness  fees.  Some 
of  these  witnesses  receipted  for  their  fees,  and  the  balance  is 
in  the  hands  of  the  clerk  of  the  courts. 

Appellee  says  that  the  appeal  should  be  dismissed  be- 
cause of  this  payment.  To  this  there  are  at  least  two  an- 
swers :     So  far  as  shown,  the  payment  was  made  by  an  inter 
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loper.     No  connection  is  shown  between  Robert  Smith  and 

plaintiff.     Again,  even  if  paid  by  or  for  plain- 

paymeiit  of        tiff,  the  casG  should  not  be  dismissed.     The 

costs:  effect  ' 

money  was  due  the  witnesses  as  they  were  sub- 
poenaed by  plaintiff,  and  in  paying  them  plaintiff  did  not  sub- 
mit to  the  final  order.  She  was  merely  paying  her  debt 
State  V.  Martland,  71  Iowa,  543;  Tiffaruif  v.  Tiffany,  84 
Iowa,  122. 

Defendant  offered  in  evidence  the  complaint  filed  with 
the  trustees,  and  their  report  with  reference  thereto.  Ob- 
jection thereto  was  overruled.  The  objection  to  the  report 
*'  ?ETcESM>tr-  should  have  been  sustained.  But  the.  trial 
dence  otT"  court  gavc  the  following  instruction  with  refer- 
i^^liiorf "°"  ence  thereto :  "  The  court  permitted  to  be  intro- 
duced in  evidence  the  finding  of  the  trustees  in  dividing  said 
line  of  fence ;  you  are  instructed  that  said  evidence  is  not  to  be 
considered  by  you  that  the  same  is  necessarily  a  proper  divi- 
sion of  the  fence,  and  you  are  not  bound  to  follow  the  same  in 
your  finding,  nor  to  give  to  the  same  any  weight,  only  in  so 
far  as  it  meets  with  your  approval,  as  a  fair  and  equitable 
division  of  the  fence  under  the  law  and  evidence  in  this  case.'' 
This  was  followed  by  another  instruction  reading:  "  So  you 
see,  the  sole  question  for  your  determination  is  as  to  what 
would  be  a  fair  and  equitable  division  of  said  line  of  fence 
between  said  parties  so  as  to  cast  upon  each  in  the  future  an 
equal  amount  of  cost,  expense  and  trouble  in  maintaining 
his  share ;  you  will  determine  this  from  a  fair  preponderance 
of  the  evidence  in  the  case,  considering  all  of  the  evidence 
introduced  bearing  upon  the  probable  cost  of  maintenance  at 
the  different  points  along  said  fence  line."  We  are  of  opin- 
ion that  these  instructions  cured  any  error  there  may  have 
been  in  the  introduction  of  the  testimony.  But  however  this 
may  be,  the  trial  court  took  the  matter  in  its  own  hands  after 
the  verdict  had  been  returned,  and,  if  its  action  was  war- 
ranted, no  complaint  may  justly  be  made  either  of  the  intro- 
duction of  the  evidence  or  of  the  instructions. 
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Testimony  as  to  who  built  the  diflferent  portions  of  the 

fence  was  admitted,  over  plaintiffs  objections.     There  was 

no  error  in  this  of  which  plaintiff  may  complain.     It  was 

a  part  of  the  history  of  the  case,  and  the 

evidence:         trial  court  Submitted  the  controversy  on  the 

instructions.  .  i  •  i  i*/v  i 

theory  that  it  made  no  difference  as  to  who 
built  the  fence;  that  it  was  for  the  jury  to  make  a  proper 
finding  as  to  the  part  each  should  maintain.  The  trial  court 
recited  the  proceedings  before  the  fence  viewers  in  stating 
the  case  to  the  jufy.  In  this  there  was  manifestly  no  error, 
as  it  made  no  reference  to  the  finding  of  the  fence  viewers 
save  in  the  instruction  quoted. 

It  is  argued  that  the  verdict  is  not  supported  by  the  evi- 
dence. As  it  was  modified  by  the  trial  court  and  practically 
set  aside,  there  is  no  occasion  to  consider  this  matter  farther 
4.  Vmdict:  "th^TL  to  Say  that  the  controlling  question  here 

Jf^idSSJe:      "wiU  ^6,  Was  the  court  justified  in  making  the 
review.  order  that  it  did  upon  the  testimony  adduced  ? 

The  case  stands  as  if  a  verdict  had  been  returned  in  accord- 
ance with  the  order  of  the  trial  court. 

Next,  it  is  argued  that  the  order  of  the  trial  court  was 
improper,  and  that  a  new  trial  should  have  been  granted. 
That  it  had  authority  to  make  an  order  of  this  character,  not- 
withstanding the  verdict  for  the  other  party, 
*■  modiSatkii  ^^  ^®^^  ^^  Brochman  v.  Berryhill,  16  Iowa, 
eWdewS.**  183,  decided  under  a  statute  reading  as  does 
section  3763  of  the  present  Code.  But  it  is 
said  that  there  is  no  justification  in  the  testimony  for  such 
an  order.  This  is  purely  a  question  of  fact.  It  is  true  that 
the  fence  which  plaintiffs  grantors  built  crossed  a  creek  at 
three  different  places,  and  that  this  fence  washed  out  by 
floods ;  but  it  is  also  shown  that  a  swinging  gate  or  fence  could 
be  constructed  which  would  not  wash  out.  It  was  also  shown 
that  the  fences  which  washed  out  were  cKeaply,  poorly,  and 
inadequately  constructed.  Plaintiffs  part  of  the  fence  was 
on  high  ground,  but  it  had  reached  that  age  when  repairs 
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were  necessary.  In  view  of  all  the  testimony,  we  are  in- 
clined to  the  opinion  that  the  order  of  the  trial  court  was 
fair  and  equitable,  and  should  not  be  disturbed  save  as  to 
the  matter  of  costs. 

Many  of  the  errors  complained  of  were  obviated  by  the 
order  of  the  trial  court,  for  the  verdict  was  in  effect  disre- 
garded and  a  new  order  made  in  accordance  with  the  testi- 
«.  Appeal:  mony    which    defendant    elected    to    accept 

costs.  There  was  no  authority  for  charging  any  part 

of  the  costs  to  the  plaintiff,  and  plaintiff  at  no  time  as- 
quiesced  therein.  Plaintiff  was  finally  successful  in  having 
the  order  of  the  fence  viewers  set  aside  and  in  securing  that 
which  she  claimed,  to-wit,  another  disposition  of  the  matter. 
She  was  not  asking  that  the  entire  fence  be  maintained  by 
defendant,  but  that  he  bear  some  other  part  than  the  expense 
of  the  maintenance  of  the  half  thereof  erected  by  his  grantors. 
In  this  she  was  successful  on  her  appeal,  and  the  entire  cost 
should  have  been  taxed  to  defendant,  or  apportioned  between 
the  parties.  In  this  respect  the  court  was  in  error.  The 
case  should  be  rem&nded  for  a  judgment  against  the  defend- 
ant for  one-hfilf  costs  made  before  the  fence  viewers  and  all 
the  costs  in  the  district  court.  Otherwise  the  judgment  will 
be  afiirmed.  Each  party  will  pay  one-half  of  the  costs  of 
this  appeal 

Reversed  in  part,  and  remanded  in  part 


The  Middle  Branch  Mutual  Telephone  Company,  Ap- 
pellant, V.  J.  L.  Jones. 

Telephone  companies:  de  facto  corporations:  estoppel.  Defend- 
1  ant  was  a  member  of  one  of  three  informal  mutual  telephone 
associations,  a  portion  of  whose  members  agreed  upon  con- 
solidation and  the  adoption  of  articles  of  incorporation,  and 
elected  officers  and  directors.  Prior  to  incorporation  the 
proposed  directors  contracted  with  an  existing  telephone  com- 
pany for  joint  operation  of  their  lines,  but  upon  subsequent 
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disagreements  the  defendant  and  another  proposed  director 
refused  to  act  further  and  the  board  attempted  to  fill  their 
places.  The  reorganized  board  levied  an  assessment  for  in- 
corporation and  other  expenses  which  defendant  and  others 
refused  to  pay.  Afterwards  articles  of  incorporation  were 
signed  and  filed  by  one  member  from  each  of  two  of  the 
original  associations  and  two  from  the  third,  but  the  articles 
did  not  include  or  recognize  as  members  all  who  previously 
attempted  to  act  as  directors,  and  did  not  ratify  their  action. 
Held,  that  the  attempted  assessment  could  not  be  enforced 
against  the  defendant  on  the  theory  that  there  was  a  de  facto 
corporation;  and  never  having  participated  in  the  levy  of  the 
assessment^  the  work  of  incorporation  or  its  benefits,  he  was 
not  estopped  to  question  the  validity  of  the  organization  or  the 
assessment. 

Same:    assessment  of  members:    validity.    The  defendant  having 

2  withdrawn  from  the  proposed  organization  and  its  board  of 
directors  prior  to  the  levy  of  the  assessment  and  incorpora- 
tion, and  not  thereafter  seeking  membership  in  the  corpo- 
ration nor  participating  in  its  benefits  and  privileges,  the  as- 
sessment levied  upon  him,  so  far  as  it  related  to  the  expense 
of  the  incorporation,  was  invalid. 

Same:    severance  op  telephone  connection.    Where  the  corpora- 

3  tion  thus  formed  never  acquired  ownership  of  the  line  with 
which  defendant  was  connected  and  never  assumed  to  accept 
the  same,  or  the  members  of  the  association  as  members  of  its 
company,  but  acquired  simply  an  interest  in  a  common  switch- 
board with  which  the  rural  association  connected,  it  had  no 
power  to  compel  a  severance  of  his  connection  with  the  line 
owned  by  the  rural  company  to  which  he  belonged,  for  fail- 
ure to  pay  an  assessment  for  the  expense  of  maintaining  the 
switchboard;  although  defendant  might  be  obligated  to  con- 
tribute ratably  to  its  maintenance  on  penalty  of  having  the 
switching  service  discontinued  as  to  him. 

Appeal  from  Warren  District  Court. —  Hon.  Jas.  D.  Gam- 
ble, Judge. 

Monday,  Febeuaby  17, 1908. 

The  plaintiff,  alleging  itself  to  be  a  corporation  owning 
and  operating  a  rural  telephone  line,  asked  in  its  bill  that 
defendant  be  restrained  and  enjoined  from  maintaining  a 
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connection  with  said  line  on  the  ground  that  he  had  refused 
to  pay  an  assessment  provided  for  by  its  articles  of -incorpora- 
tion, and  that  under  the  authority  of  said  articles  the  board 
of  directors  had  declared  defendant's  membership  forfeited. 
Defendant  denied  the  legality  of  the  incorporation  of  the 
plaintiff  and  his  membership  in  such  pretended  corporation, 
and  alleged  that  the  pretended  acts  of  those  purporting  to  be 
the  directors  of  the  plaintiff  corporation  were  without  au- 
thority. There  was  a  decree  dismissing  plaintiff's  bill,  and 
the  plaintiff  appeals. —  Affirmed. 

Henderson  &  Henderson,  for  appellant 

Berry  &  Watson  and  Spurrier,  Mills  &  Perry,  for  ap- 
pellee. 

McClain,  J. —  Prior  to  February,  1904,  three  inde- 
pendent and  disconnected  rural  telephone  lines  were  in  pro- 
cess of  construction  or  had  already  been  constructed,  extend- 
ing in  different  directions  from  the  town  of  Norwalk,  in 
Warren  county.  The  first  of  these  planned  and  put  into 
operation  was  one  extending  to  the  northeast  constructed  by 
thirteen  members  of  a  mutual  association  which  seems  to 
have  been  organized  in  some  informal  way,  not  definitely  ap- 
pearing in  the  records,  as  the  Middle  Branch  Telephone 
Company,  but  which  will  be  designated  as  the  "  nortii  line." 
Persons  desiring  a  line  which  should  extend  in  a  southerly 
direction  arranged  with  the  members  of  the  northern  line, 
just  referred  to,  for  the  use  of  common  poles  and  brackets  for 
the  distance  of  a  mile  and  a  half  east  from  Norwalk,  and  the 
expense  common  to  the  two  lines  seems  to  have  been  met  by  in- 
dividual subscriptions  of  the  parties  interested.  The  evidence 
tends  to  show  that  these  two  lines  were  actually  put  into  oper- 
ation, each  having  its  terminus  in  the  general  store  of  one 
C.  F.  Crow  in  Norwalk.  A  line  from  the  west  was  in  the 
process  of  construction,  but  was  not  completed  at  the  time  ol 
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the  attempted  or  alleged  incorporation  of  the  plaintiff  com- 
pany, hereinafter  referred  to.  There  was  a  telephone  sys- 
tem in  the  town  of  Norwalk  which  will  be  hereafter  desig- 
nated as  the  "  stock  company/^  and  there  was  also  a  long  dis- 
tance toll  line  extending  into  the  town.  The  evident  advan- 
tage which  would  result  to  the  users  of  these  three  lines  or 
proposed  lines  of  rural  telephones  from  a  switch  board,  by 
means  of  which  a  person  having  a  phone  on  one  line  could  be 
put  into  communication  with  a  person  having  a  phone  on  one 
of  the  other  lines,  or  with  one  having  a  phone  on  the  stock 
line  or  with  the  toll  line,  led  to  the  call  of  an  informal  meet- 
ing on  February  12,  1904,  at  which  persons  having  phones  on 
the  three  rural  lines,  either  as  constructed  or  proposed,  were 
present.  But  there  is  no  evidence  that  those  present  had  any 
authority  to  represent  others  having  phones  on  the  respective 
lines.  At  this  meeting  the  proposition  of  securing  a  switch 
board  and  maintaining  a  common  station  and  operator  in 
conjunction  with  the  stock  company  was  discussed,  and  with 
a  view  of  entering  into  a  contract  with  the  stock  company  for 
this  purpose  the  incorporation  of  a  company  to  be  known  as 
the  "  Middle  Branch  Mutual  Telephone  Company  "  was  pro- 
posed and  discussed.  Officers  and  directors  of  the  proposed 
corporation  were  elected,  *  and  the  board  of  directors  thus 
created  was  authorized  to  enter  into  negotiations  with  the 
stock  company  for  procuring  and  installing  the  switch  board. 
Proposed  articles  of  incorporation  were  read  and  adopted 
with  amendments  which  were  to  be  inserted  in  due  form,  and 
the  meeting  was  adjourned  to  a  future  date  at  the  call  of  the 
president 

On  February  18th  there  was  a  meeting  of  those  who  had 
been  elected  officers  and  directors  of  the  proposed  company,  at 
which  the  articles  of  incorporation  were  laid  on  the  table,  and 
a  proposed  contract  with  the  stock  company  was  presented, 
which  was  rejected,  and  further  negotiations  with  that  com- 
pany were  ordered.  On  March  9th  there  was  another  meet- 
ing of  the  directors,  at  which  a  contract  with  the  stock  com- 
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pany  entered  into  and  signed  by  the  board  of  directors  of  the 
stock  company  and  two  of  the  directors  of  the  proposed  mu- 
tual company  was  approved,  and  at  this  meeting  the  board  of 
the  mutual  company  levied  an  assessment  of  $2  per  member 
to  buy  one-half  of  the  switch  board,  and  pay  its  share 
of  the  operating  expenses  under  the  contract  with  the 
stock  company,  which  was  then  approved,  by  which  the 
mutual  company  as  one  party  and  the  stock  company  as  the 
other  agreed  to  own  and  operate  a  switch  board  for  the  pur- 
pose of  furnishing  exchange  over  each  other's  telephone  lines ; 
each  company  to  pay  one-half  the  price  of  switch  board,  cabi- 
net, and  operator's  set,  and  furnish  its  own  drops,  lightning 
rests,  etc.,  and  do  its  own  installing.  In  this  contract  it  was 
further  provided  that  each  company  was  to  pay.  to  the  other 
five  cents  per  message  for  exchange,  the  same  to  be  paid  by 
the  person  desiring  the  exchange,  each  company  to  pay  half 
the  incidental  expenses,  including  fuel,  light,  and  rent,  and 
pro  rata,  according  to  the  number  of  phones,  the  expense  of 
hiring  some  one  to  operate  the  switch  board.  At  each  of 
the  meetings  above  referred  to,  defendant,  who  had  a  tele- 
phone on  the  north  line;  was  present,  having  been  elected  one 
of  the  directors  at  the  first  meeting,  and  as  such  director  hav- 
ing participated  in  the  negotiations  with  the  stock  company 
for  a  switch  board  and  signed  the  contract  already  referred 
to,  with  reference  to  the  installation  and  maintenance  of  such 
switch  board.  Subsequently  the  switch  board  was  procured 
and  installed  at  an  expense  to  the  members  of  the  mutual 
company  of  $42,  and  the  assessment  on  the  members  to  meet 
this  expense  of  $2  each  was  paid  by  those  having  phones  on 
the  north  line,  including  defendant.  After  the  meeting  of 
March  9th,  at  which  some  dissension  had  arisen,  defendant 
Jones  and  one  Berry,  who  also  had  a  phone  on  the  north  line, 
and  was  one  of  the  directors  elected  for  the  mutual  com- 
pany, failed  to  participate  in  the  proceedings  of  the  alleged 
board  of  directors  of  the  mutual  company,  and  the  board  at- 
tempted to  fill  their  places  by  the  election  of  two  other  phone 
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holders  on  the  north  line.  The  hoard  of  directors  in  the 
mutual  company  as  thus  constituted  attempted,  in  September 
following,  to  make  an  assessment  on  all  members  of  $2  each, 
of  which  assessment  $1  was  for  expenses  of  incorporation  and 
$1  for  switching  expenses.  This  assessment  was  paid  by 
only  two  of  the  phone  holders  on  the  north  line,  Jones  and 
Berry  and  others  refusing  to  make  such  payments.  There- 
after the  reorganized  board  of  directors  proceeded  to  file 
articles  of  incorporation  with  the  Secretary  of  State,  and  the 
present  controversy  is  as  to  whether  the  board  thus  acting 
had  authority  to  deprive  defendant  of  his  connection  with 
the  wires  of  the  north  line  on  account  of  his  refusal  to  pay 
this  assessment 

As  it  seems  to  us  the  controversy  has  a  threefold  aspect, 
and  we  believe  we  can  satisfactorily  dispose  of  the  case  by 
considering,  first,  whether  there  was  any  legal  incorporation 
of  the  plaintiff  company;  second,  whether  defendant  was  a 
member  of  such  company;  and,  third,  whether  the  board  of 
directors  had  authority  to  order  the  severance  of  connections 
between  defendant  and  the  north  line.  In  discussing  these 
questions  it  will  be  necessary  to  bear  in  mind  the  existence, 
before  there  was  any  action  for  the  incorporation  of  the  plain- 
tiff company,  of  the  north  line  as  an  independent  system  of 
rural  telephones  by  means  of  which  the  owners  of  telephones 
on  that  line  could  communicate  with  each  other,  and  the  fur- 
ther fact  that  none  of  the  rural  lines  were  constructed  or  put 
into  operation  by  the  plaintiff  company.  The  members  of 
the  informal  association  by  which  the  north  line  was  origi- 
nally installed  had,  as  it  appears,  contributed  $5  each  as  a 
condition  of  such  membership,  and  had  procured  each  his  own 
phone  connections  with  the  common  line.  There  was  no 
transfer  by  this  association  of  its  property  to  the  plaintiff 
corporation,  and  at  none  of  the  meetings  with  reference  to 
the  organization  of  the  plaintiff  corporation  were  all  of  the 
members  of  the  north  line  present  or  represented.  Some  of 
the  members  of  the  north  line  who  were  not  present  at  these 
Vol.  137  lA.— 26 
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meetings  refused  to  pay  the  first  apsessment  of  $2  made  for 
the  installation  of  the  switch  board. 

I.     The  articles  of  incorporation  of  the  plaintiff  com- 
pany which  were  filed  in  the  oflSce  of  the  recorder  of  War- 
ren county  on  October  19,  1904,  and  with  the  Secretary  of 
State  November   14th  followinff,   are  sisnied 

1.  Tblephokb  -         _  -       1  , 

ooMPANiis:  by  four  persons,  two  of  whom  were  on  the 
esS^pa^"*'  south  line,  one  on  the  west  line,  and  one  on 
the  north  line;  the  last  being  a  person  se- 
lected a  member  of  the  board  of  directors  on  account  of  the 
failure  of  defendant  and  Berry  to  further  act  in  procuring 
the  incorporation.  It  is  recited  in  the  articles  that  the  com- 
pany heretofore  known  as  the  Middle  Branch  Telephone 
Company  mutually  consents  and  agrees  that  said  company 
shall  incorporate  under  the  name  and  style  of  the  "  Middle 
Branch  Mutual  Telephone  Company,"  and  that  the  persons 
whose  names  are  subscribed  to  the  articles,  and  all  others 
who  may  become  stockholders  in  the  corporation,  associate 
into  a  body  corporate  under  the  laws  of  the  State  of  Iowa. 
The  corporation  is  to  commence  as  soon  as  i^  certificate  is 
issued  by  the  Secretary  of  State,  and  the  business  to  be  trans- 
acted by  it  is  to  ^*  mutually  own,  construct,  and  operate  tele- 
phone line  or  lines  in  the  county  of  Warren  and  in  any  other 
county  in  which  said  company  may  see  fit  to  own  and  operate 
telephone  lines."  Its  capital  stock  is  "  to  consist  of  the  poles, 
wire,  insulators,  brackets,  cross-arms,  switch  boards,  guy 
poles  or  wire,  money  and  books  belonging  to  the  company, 
exclusive  of  the  telephones  and  fixtures  which  are  the  private 
property  of  the  members  and  no  part  of  the  company's 
stock  " ;  and  the  amount  of  the  capital  stock  authorized  "  is 
an  amount  sufficient  to  construct  such  telephone  line  or  lines 
as  the  company  decide  to  construct  and  operate,  being  the 
sum  of  $1,200,  and  before  same  is  constructed  and  operated 
an  amount  necessary  to  construct  same  shall  be  paid  in  by  the 
stockholders  who  want  such  line."  It  is  further  provided 
that  the  first  election  of  officers,  consisting  of  president,  see- 
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retary,  treasurer,  and  board  of  directors,  "  shall  be  held  Feb- 
niary  12,  1904,  and  the  annual  election  of  officers  shall  be 
held  on  the  second  Friday  of  February  in  each  year  there- 
after." There  are  also  provisions  for  assessment  on  members 
by  the  board  of  "  an  amount  to  pay  the  expeiises  of  running 
and  operating  the  telephone  line  or  lines  belonging  to  the 
company,  and  to  pay  for  such  privileges  as  may,  in  the  opin- 
ion of  the  bodrd  of  directors,  be  beneficial  to  the  company," 
and  that  "  any  member  failing  or  refusing  to  comply  with 
the  orders  or  assessments  made  by  the  board  of  directors  and 
with  the  articles  of  incorporation  and  by-laws  of  this  asso- 
ciation shall  forfeit  his  membership  in  the  corporation,  and 
be  disconnected  with  the  telephone  line  under  orders  of  the 
board  of  directors." 

It  is  to  be  noticed  that  the  articles  do  not  recite  the 
names  of  any  officers  or  members;  that  the  date  fixed  for 
the  first  election  of  officers  is  a  date  long  prior  to  the  filing  of 
the  articles;  that  the  articles  are  signed  by  four  persons  as 
individuals;  and  that  they  provide  for  further  membership 
of  all  other  persons  who  may  become  stockholders  in  the.  cor- 
poration. There  is  no  evidence  of  any  action  after  the  filing 
of  the  articles  with  reference  to  the  election  of  officers,  nor 
any  action  by  any  board  of  directors  purporting  to  represent 
the  corporation  thus  organized,  nor  is  there  any  evidence 
of  the  admission  of  other  members  to  the  corporation  after 
its  organization.  It  is  conceded  that  these  articles  do  not 
in  all  respe<Jts  conform  to  the  proposed  articles  tentatively 
adopted  at  the  meeting  of  February  12,  1904,  and  laid  on 
the  table  by  the  board  of  directors  at  their  meeting  February 
18th,  and  there  is  nowhere  any  record  of  any  action  of  pro- 
posed members  authorizing  the  board  of  directors  to  pro- 
ceed with  the  incorporation  of  the  company.  Under  these 
circumstances  we  reach  the  conclusion  that,  while  a  corpora- 
tion having  a  membership  composed  of  the  four  persons  sign- 
ing the  articles  and  causing  them  to  be  filed,  was  in  fact 
formed  by  taking  the  necessary  steps,  there  was  no  such  cor^ 
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poration  prior  to  the  filing  of  these  articles,  and  there  was 
no  board  of  directors  of  such  corporation  in  September,  1904, 
when  those  who  pretended  to  act  as  a  board  of  directors  of  a 
corporation  which  was  not  yet  created,  attempted  to  make 
the  assessment  on  defendant  which  he  refused  to  pay,  and  for 
the  nonpayment  of  which  such  pretended  board  of  directors 
attempted  to  exercise  the  right  of  severing  his  connection 
with  the  wires  of  the  north  line.  If  the  action  of  the  persons 
purporting  to  be  a  board  of  directors  of  the  plaintiff  company 
not  yet  formally  organized  is  to  be  sustained,  it  must  be  on 
some  such  ground  as  that  the  plaintiff  company  was  a  de  facto 
corporation,  or  that  defendant  is  estopped  by  his  action  from 
questioning  the  authority  of  this  pretended  board  to  repre- 
sent the  plaintiff  corporation  prior  to  its  organization. 

The  difficulty  with  the  de  facto  theory  is  that  when 
articles  were  finally  filed  they  did  not  purport  to  include  as 
members  all  the  persons  who  had  previously  attempted  to  act 
as  a  board  of  directors,  nor  did  they  in  any  way  recognize 
by  name  as  members  or  officers  those  who  had  thus  attempted 
to  act  for  the  corporation.  Even  if  parol  evidence  is  admis- 
sible to  show^who  were  elected  as  officers  at  the  meeting  held 
on  February  12th,  which  was  long  prior  to  the  actual  organ- 
ization of  the  company,  there  is  nothing  in  the  articles  mak- 
ing their  action  the  action  of  the  company  as  finally  organ- 
ized. If  the  plaintiffs  as  formally  organized  were  being  sued 
under  a  contract  purporting  to  have  been  made  by  these  offi- 
cers prior  to  the  actual  incorporation  of  the  company,  it 
might  very  well  be  said  that  the  company  has  nowhere  bound 
itself  to  responsibility  for  such  contracts.  The  corporation 
as  actually  organized  could  not  certainly  be  held  for  the 
acts  of  those  purporting  to  be  its  officers  prior  to  its  incor- 
poration without  some  acceptance  of  or  acquiescence  in  such 
acts  evidenced  by  its  articles,  or  by  the  action  of  those  form- 
ally elected  to  represent  it.  And,  on  this  branch  of  the 
case,  we  therefore  reach  the  conclusion  that  whatever  may 
be  the  status  of  the  plaintiff  corporation,  it  is  not  in  a  situa- 
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tion  to  insist;  as  a  corporation,  on  the  advantage  of  informal 
action  taken  by  promoters  or  assumed  officers  with  reference 
to  which  no  duty  was  assumed  by  it,  and  which  it  does  not 
appear  to  have  ratified. 

On  the  estoppel  theory  no  other  result  can  be  reached, 
for  the  reason  that  defendant  has  never  since  the  organization 
of  the  company  pretended  to  be  a  member  thereof  or  accepted 
any  privileges  or  benefits  as  such  member.  He  failed  to  co- 
operate in  the  formation  of  the  corporation,  and  has  never 
applied  for  membership  therein.  The  theory  of  plaintiff  is 
that  defendant  forfeited  his  position  on  the  board  of  direc- 
tors long  before  the  company  was  incorporated,  and  that  at 
the  time  of  such  incorporation  others  were  properly  acting 
as  directors  in  the  places  of  defendant  and  Berry.  It  is  diffi- 
cult to  see,  therefore,  how  defendant  is  estopped  from  ques- 
tioning the  validity  of  the  incorporation  of  the  company  and 
the  action  of  the  company  in  levying  an  assessment  upon  him 
prior  to  such  incorporation.  We  are  not  now  considering  the 
question  whether  defendant  was  bound  to  contribute  to  some 
one  for  the  expense  of  maintaining  the  telephone  property, 
but  only  the  question  of  his  right  to  object  that  plaintiff  is 
not  duly  incorporated  and  in  a  situation  as  such  corporation 
to  enforce  some  obligation  as  against  him. 

II.  The  preceding  discussion  as  to  whether  the  assess- 
ment in  question  was  valid  as  against  the  defendant  is  in  the 
main  applicable  to  the  branch  of  the  case  involving  defend- 
t  Samb-  ^^**^  membership  in  the  corporation,  and  on 

Ms^o^tof     ^yg  question  little  more  need  be  said.     De- 
▼aUdity.  feudaut  did  participate  in  proceedings  looking 

toward  the  formation  of  some  such  corporation,  and  he  did 
act  as  one  of  the  directors  of  such  proposed  corporation,  so  far 
as  one  can  act  as  the  officer  of  a  corporation  which  does  not 
exist.  But  there  is  no  effort  here  to  hold  him  liable  for  any- 
thing which  was  done  while  thus  acting.  After  he  had 
ceased  to  participate  in  the  meetings  of  the  board  of  direc- 
tors, and  his  successor  had  been  appointed  on  account  of  his 
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failure  to  act  and  while  the  corporation  was  still  not  legally 
organized,  a  board  of  directors  attempted  to  levy  an  assess- 
ment upon  him,  one  portion  of  which  was  for  the  expense  of 
incorporation,  and  another  portion  for  the  expense  of  main- 
taining the  telephone  service.  As  to  the  latter,  defendant 
might  be  liable  on  the  ground  of  accepting  the  benefits  of 
the  service  were  it  made  to  appear  that  he  had  accepted  such 
benefits.  But  this  is  a  question  to  be  considered  in  the  next 
division  of  the  opinion.  Certainly,  as  to  the  expense  of  the 
organization  of  a  corporation  in  the  immediate  organization 
of  which  he  did  not  participate,  and  of  which  he  was  not  a 
member  at  the  time  of  its  organization,  and  to  which  he  did 
not  seek  admission  to  membership  afterwards,  he  could  not 
in  any  way  be  liable.  The  theory  of  the  plaintiff  seems  to 
be  that  in  some  way  and  at  some  time  he  had  authorized  the 
board  of  directors  of  the  corporation  to  be  organized  to  rep- 
resent him  and  bind  him  in  the  organization  of  such  com^ 
pany.  But  certainly  something  more  than  random  conversa- 
tions held  at  informal  meetings  would  be  necessary  to  impose 
upon  him  any  such  liability.  All  the  record  shows  is  that 
defendant  was  at  one  time  in  favor  of  the  organization  of  a 
corporation,  and  co-operated  with  others  in  its  promotion,  but 
that  afterwards,  before  the  corporation  was  organized,  he 
was  recognized  by  those  who  did  actually  organize  it  as  hav- 
ing abandoned  the  enterprise  and  being  hostile  to  it. 
Whether  the  change  of  front  on  the  part  of  the  defendant 
was  by  reason  of  selfish  and  improper  motives  is  immaterial. 
He  had  the  right  to  withdraw  before  he  had  incurred  any 
liability,  and  did  not  subsequently  become  bound  until  he  in 
some  way  accepted  the  benefits  of  the  corporation.  The  as- 
sessment levied  upon  defendant  was  invalid,  then,  for  two  rea- 
sons :  First,  because  there  was  no  corporation  authorized  to 
make  it  at  the  time  it  was  made ;  and,  second,  because  even  if 
the  plaintiff  is  entitled  to  rely  upon  the  action  of  those  at 
tempting  to  represent  it  as  directors  before  the  organization, 
defendant  was  not  at  that  time  nor  subsequently  a  member 
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of  the  plaintiff  corporation  in  such,  sense  that  any  assessment 
could  be  levied  upon  him  by  its  directors. 

III.  There  might  very  well  be  an  implied  obligation, 
as  already  suggested  on  the  part  of  defendant,  to  contribute 
to  the  plaintiff  corporation  on  account  of  any  benefit  received 
t.  Samb:  ^y  ^™  from  it,  without  regard  to  whether  the 

tS[ephont  ***  plaintiff  company  was  duly  incorporated  or  the 
connection.  defendant  was  legally  a  member,  and  this  im- 
plied obligation  might  very  well  be  enforced  by  the  refusal 
of  the  plaintiff  to  further  allow  the  defendant  to  enjoy  the 
benefits  thus  received ;  and  if  the  plaintiff  were  in  fact,  as  it 
assumes  to  be,  the  owner  of  the  north  rural  telephone  line, 
and  under  obligation  to  maintain  it  for  the  subscribers  or 
members  having  connection  with  it,  then  we  should  not  hesi- 
tate to  hold  that  for  refusal  to  contribute  ratably  to  its  proper 
expense  the  plaintiff  might  cut  off  the  service  to  the  de- 
fendant. 

The  difficulty  with  this  theory  is  that  plaintiff  is  not  the 
owner  of  the  north  line  with  which  defendant  is  connected, 
and  over  which  defendant  had  the  right  before  the  attempted 
organization  of  the  plaintiff  company  to  carry  on  conimuni- 
cations  with  others  connected  with  that  line.  There  is  a  con- 
troversy in  the  record  as  to  whether  defendant  and  others 
who  organized  the  north  telephone  line,  which  seems  at  first 
to  have  been  called  the  Middle  Branch  Telephone  Company, 
contemplated  a  corporation  which  might  include  members 
connected  with  the  south  line  and  the  west  line.  But,  as  a 
matter  of  fact,  none  who  were  connected  or  proposed  to  be 
connected  with  the  south  line  or  the  west  line  ever  contributed 
one  dollar  to  the  construction  of  the  north  line,  save  as  the 
members  of  the  north  line  and  the  south  line  joined  in  the 
erection  of  certain  poles  to  be  used  in  common.  The  north 
line  was  constructed  and  put  into  operation  as  a  mutual  con- 
cern before  any  formal  steps  towards  the  adoption  of  articles 
or  the  election  of  officers  for  the  plaintiff  company  were  taken. 
Those  who  participated  in  the  construction  of  the  north  line 
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and  put  it  into  operation  constituted,  ipso  facto,  a  voluntary 
association  owning  the  joint  property,  and  such  association 
never  consented,  nor  did  all  its  members  ever  consent  as  in- 
dividuals, to  the  transfer  of  the  property  to  the  plaintiff 
company. 

Moreover,  the  plaintiff  company  never  assumed  to  ac- 
cept such  property,  or  to  accept  the  members  of  the  north  lino 
association  as  members  of  its  company.  As  already  indi- 
cated, the  plaintiff  company,  by  its  articles  of  incorporation, 
was  to  have  a  capital  stock  of  $1,200,  "  sufficient  to  construct 
such  telephone  line  or  lines  as  the  company  decided  to  con- 
struct and  operate,"  which  amount  was  to  be  paid  in  by  the 
stockholders  before  such  line  or  lines  should  be  constructed 
and  opeirated.  The  north  line  was  not  constructed  and  put 
into  operation  by  the  plaintiff  company,  nor  did  it  ever  agree 
to  accept  the  north  line  as  a  contribution  by  the  members  of 
the  association  which  had  constructed  it  as  a  part  of  its  capi- 
tal stock  or  property.  If  the  north  line  poles  or  wires  had 
become  inefficient  for  the  purpose  of  rendering  proper  serv- 
ice to  those  connected  with  that  line,  there  would  have  been 
no  obligation  under' the  articles  of  incorporation  resting  upon 
the  plaintiff  company  to  repair  or  reconstruct  the  same.  As 
a  matter  of  fact  the  plaintiff  company  has  never  had  any- 
thing to  do  with  the  construction,  operation,  or  maintenance 
of  the  north  line  as  a  mutual  telephone  line.  It  has  never 
made  any  assessment  on  its  members  for  the  purchase  or 
maintenance  of  such  line,  nor  has  it  ever  used  any  of  its 
funds  for  that  purpose.  At  the  meeting  at  which  the  arti- 
cles were  considered  an  amendment  was  adopted,  not  found  in 
the  articles  as  recorded,  providing  that  each  division  is  to 
take  care  of  its  own  line.  The  sole  connection  between  the 
members  of  the  north  line  association  and  the  plaintiff  com- 
pany has  been  with  reference  to  the  switch  board  installed  at 
Norwalk,  and  the  service  necessary  in  connection  therewith, 
one-half  of  which  the  plaintiff  company,  through  its  officers 
acting  before  it  was  incorporated,  had  undertaken  to  pay. 
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So  far  as  the  switch  board  is  concerned  defendant,  availing 
himself  of  the  privileges  thereof,  would  no  doubt  be  bound  to 
contribute  ratably  to  its  maintenance  on  the  penalty  of  having 
the  service  discontinued  as  to  him,  provided  the  plaintiff 
showed  itself  the  owner  of  an  interest  in  such  switch  board 
and  under  obligations  to  maintain  it.  But  there  is  not  a 
word  in  the  articles  of  incorporation  nor  an  act  of  the  officers 
of  the  plaintiff  company  so  far  as  they  assume  to  be  such  offi- 
cers and  to  act  for  it  after  the  company  was  duly  incorpo- 
rated, asserting  any  ownership  of  the  switch  board,  or  as- 
suming any  obligations  with  reference  thereto.  K  plaintiff 
does  not  own  or  control  the  switch  board  or  any  interest 
therein,  how  can  it  levy  on  the  defendant  any  assessment  for 
its  maintenance  ? 

But  assuming  that  the  plaintiff  does  own  an  interest  in 
the  switch  board  and  is  contributing  to  the  expense  of  its 
maintenance  imder  some  sort  of  a  contract  or  arrangement, 
plaintiff's  right  with  reference  to  defendant  is  to  deprive  him 
of  the  use  of  the  switch  board,  and  not  to  deprive  him  of  the 
benefit  of  connection  with  the  north  line  over  which  he  was 
entitled  to  hold  communication  with  other  members  of  that 
line  before  there  was  any  switch  board,  and  before  there  was 
any  action  toward  incorporation.  The  fundamental  diffi- 
culty with  plaintiff's  case  is  that  without  having  acquired  any 
right  to  the  north  line  whatever,  and  without  having  received 
into  its  membership  even  a  majority  of  the  owners  of  the 
north  line,  it  is  attempting  to  deprive  the  defendant  of  his 
connection  with  that  line,  a  connection  valuable  to  him,  and 
of  which  he  can  make  use  without  regard  to  the  switch  board 
installed  at  Norwalk.  For  these  various  reasons  it  is  ap- 
parent, we  believe,  that  the  plaintiff,  in  attempting  to  control 
the  connection  of  defendant  with  the  line  to  which  he  con- 
tributed and  of  which  he  was  part  owner,  has  entirely  ex- 
ceeded its  authority,  even  conceding  that  it  is  a  duly  organ- 
ized corporation. 

The  decree  of  the  lower  court  denying  the  relief  prayed 
for  by  plaintiff  is  manifestly  right,  and  it  is  affirmed. 
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ll?3    67ol  "^^  ^'  Bakee,  Appellee,  v.  J.  M.  Mathew,  Appellant. 

|l43__57l| 

Examination    of    witnesses:    exclusion    of    evidence:    discretion. 

1  The  extent,  subject-matter  and  manner  of  examination  of  wit- 
nesses is  largely  discretionary  with  trial  court;  and  even 
though  the  objection  of  counsel  is  not  broad  enough  to  sug- 
gest the  real  point,  the  court  on  its  own  motion  may  exclude 
the  testimony  upon  any  legal  and  tenable  ground:  as,  where 
the  evidence,  in  an  action  for  false  representation  as  to  the 
value  of  bank,  stock,  showed  that  plaintiff  made  inquiries  of 
others  concerning  its  value  prior  to  negotiations  with  de- 
fendant, the  court  properly  excluded  plaintiff's  testimony  on 
cross-examination  as  to  why  he  made  such  inquiries  and 
whether  he  relied  on  defendant's  statements,  under  an  objec- 
tion that  the  same  was  incompetent  and  not  cross-examina- 
tion. 

Same.    The   court  also   properly   exercised   its   discretion   in   ex- 

2  eluding  evidence  on  cross-examination  of  a  witness  for  plaintiff 
which  defendant  might  have  shown  by  calling  the  witness  in 
his  own  behalf. 

Evidence:    hypothetical  question.    A   hypothetical    question   in- 

3  eluding  matter  not  then  shown  by  the  testimony  should  not 
be  permitted,  but  if  improperly  excluded  no  prejudice  resulted, 
for  the  facts  sought  to  be  proven  were  shown  by  the  uncon- 
tradicted evidence  of  the  other  witnesses. 

Evidence:    prejudice.    In  an  action  for  fraud  in  an  exchange  for 

4  a  stock  of  merchandise  plaintiff  may  state  the  reason  he  gave 
defendant  for  disposing  of  his  stock  as  a  part  of  the  transac- 
tion; but  if  improperly  admitted  no  prejudice  resulted  from 
the  answer. 

False  representations:    knowledge  of  falsity:    proof  of  same:    in- 

5  STRUCTiONS.  To  establish  a  case  of  false  representation  it  must 
be  shown  that  defendant  had  actual  knowledge  of  the  falsity 
of  his  statement;  and  in  determining  this  question  his  oppor- 
tunities for  knowing  the  truth  or  falsity  of  the  statement 
should  be  considered;  but  opportunity  alone  is  not  the  equiva- 
lent of  knowledge. 

Same:    instruction:    means  of  knowledge.    In  an  action  for  false 

6  representations  concerning  the  value  of  bank  stock  transferred 
by  defendant  to  plaintiff,  where  it  appeared  that  defendant  was 
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vice-president  and  a  managing  director  of  the  bank,  a  re- 
quested instruction  that  if  plaintiff  had  equal  means  of  infor- 
mation concerning  its  value  he  must  have  made  use  of  such 
means  before  he  could  recover,  on  the  grounds  that  he  was 
mislead  by  defendant's  representations,  was  inapplicable  and 
properly  refused. 

Instructions:    burden   op   proop.    Where   the    court    properly    in- 

7  structed,  in  an  action  for  false  representations,  that  the  burden 
was  upon  plaintiff  to  establish  all  his  allegations  by  a  pre- 
ponderance of  the  testimony,  otherwise  the  defendant  would 
be  entitled  to  a  verdict,  a  requested  instruction  that  there  is  a 
legal  presumption  in  favor  of  the  honesty  of  the  transaction, 
and  plaintiff  must  show  by  a  preponderance  of  the  evidence 
that  defendant  made  a  false  representation  upon  which  plaintifi^ 
had  the  right  to  and  did  rely,  was  properly  refused;  since  it 
did  no  more  than  cast  the  burden  upon  the  plaintiff  to  show 
defendant's  lack  of  good  faith,  which  was  embodied  in  the  in- 
struction given. 

Instruction:    fkaud:    reliance  upon.    A  requested  instruction  in 

8  an  action  for  fraud,  which  leaves  to  the  jury  the  determination 
of  the  question  whether  plaintiff  had  the  right  to  rely  on  de- 
fendant's alleged  false  representations,  should  be  refused. 

Fraud:    reliance  upon  representations  :    instruction.    An  instruc- 

9  tion  that  if  defendant  made  false  representations  regarding  the 
value  of  bank  stock  which  he  transferred  to  plaintiff,  knowing 
that  they  were  false  and  that  if  plaintiflF,  relying  thereon,  was 
induced  to  purchase  without  knowledge  of  their  falsity,  it  was 
immaterial  whether  he  made  inquiries  from  others,  or  whether 
he  might  have  made  inquiry  which  would  have  disclosed 
its  true  value,  was  not  misleading  as  suggesting  that  plaintiff 
might  recover  if  he  relied  wholly  upon  inquiry,  and  was  sufl&- 
cient  in  the  absence  of  a  request  for  the  converse  of  the  propo- 
sition. 


Appeal  from  Iowa  District  Courts —  Hon.  O.  A.  Byington. 

Judge. 

Monday,  Febbuaey  17, 1908. 

Action  at  law  to  recover  damages  for  false  and  fraudu- 
lent representations  made  by  defendant  with  reference  to 
certain  bank  stock  held  by  him  in  a  sale  or  exchange  to  plain- 
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tiff.     Verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. —  Affirmed. 

Popham  &  Havner,  for  appellant 

E.  J.  Sullivan,  Wade,  Butcher  &  Davis,  and  '  Thos. 
Stapleton,  for  appellee. 

Deemeb,  J. —  Pursuant  to  negotiations  between  plain- 
tiff and  defendant  they  entered  into  a  written  contract  of 
sale  or  exchange,  the  material  parts  of  which  read  as  follows : 

Article  of  agreement  by  and  between  J.  C.  Baker,  party 
of  the  first  part,  and  J.  M.  Mathew,  party  of  the  second 
part.  The  party  of  the  first  part,  in  consideration  of  the 
promises  and  agreements  hereinafter  made  by  the  party  of 
the  second  part,  hereby  bargains  and  sells,  transfers  and  con- 
veys unto  the  party  of  the  second  part  all  of  his  stock  of 
shoes  and  fixtures  now  located  in  what  is  known  as  the  Mina 
Burgy  store  building  in  Marengo,  Iowa.  All  of  said  stock 
of  shoes  which  are  good  salable  stock  to  be  invoiced  and 
taken  at  their  actual  cost  to  the  party  of  the  first  part  The 
balance  of  said  stock  of  shoes  which  are  not  good  salable 
stock,  to  be  taken  at  a  price  to  be  agreed  upon  between  the 
parties  to  this  contract,  and  if  said  parties  cannot  agree  as 
to  the  price  that  shall  be  made  upon  the  part  of  the  stock  of 
shoes  which  are  not  good  salable  stock,  then  said  parties 
agree  to  allow  A.  M.  Lyon  to  fix  the  price  of  said  goods  which 
are  not  good  salable  stock  and  if  said  parties  shall  disagree 
between  themselves  as  to  the  part  of  said  stock  of  goods  that 
are  good  salable  goods  and  those  that  are  not  good  salable 
goods,  then  said  matter  shall  be  determined  by  the  said  A. 
M.  Lyon,  and  both  of  said  parties  hereby  agree  to  be  bound 
as  to  both  of  said  last  named  matters  by  the  decision  of 
the  said  A.  M.  Lyon.  All  fixtures  in  said  store  building  to 
be  taken  at  what  they  are  now  actually  worth  and  if  said  par- 
ties to  this  contract  cannot  agree  upon  what  said  fixtures  are 
worth,  then  said  price  shall  be  fixed  by  the  said  A.  M.  Lyon. 
The  invoice  of  said  stock  of  goods  to  be  commenced  on  De- 
cember 26th  and  completed  as  soon  thereafter  as  possible, 
and,  as  soon  as  completed,  said  stock  of  goods  and  fixtures 
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shall  be  turned  over  to  the  same  J.  M.  Mathew.  In  con- 
sideration of  the  foregoing  promises  on  the  part  of  the  said 
party  of  the  first  part,  the  party  of  the  second  part  hereby 
transfers,  sells  and  sets  over  unto  the  party  of  the  first  part 
twenty  (20)  shares  of  stock  in  the  Marengo  Savings  Bank, 
Iowa,  ten  (10)  shares  of  stock  in  the  Independent  Mutual 
Telephone  Company,  of  Shenandoah,  Iowa,  and  ten  (10) 
shares  of  stock  in  the  Marengo  Telephone  Company  of  Ma- 
rengo, Iowa,  and  five  (5)  shares  of  stock  in  the  Long  Dis- 
tance Copper  Telephone  Co.  whose  headquarters  are  at 
Marshalltown,  Iowa.  Said  stock  to  be  accepted  by  the  party 
of  the  first  part  at  fifty-five  hundred  dollars  ($5,500.00). 
The  balance  of  the  purchase  price  of  said  stock  of  goods  to 
be  paid  as  follows:  One  thousand  ($1,000.00)  dollars  cash 
at  the  time  the  invoice  of  said  stock  of  goods  is  completed. 
The  balance  of  said  purchase  price  to  be  paid  by  a  good 
bankable  note  of  the  party  of  the  second  part  with  interest" 
at  6  per  cent.  Said  note  to  be  executed  by  the  party  of  the 
second  part  at  the  time  the  invoice  of  said  stock  of  goods  is 
completed  and  said  note  shall  be  payable  one  year  from  date 
of  the  completion  of  said  invoice  with  interest  at  6  per  cent 

Plaintiff  claims  that  defendant,  who  was  the  vice  presi- 
dent and  a  director  of  the  Marengo  Savings  Bank,  falsely  and 
fraudulently  represented  that  the  shares  of  stock  in  that  bank 
which  plaintiff  was  to  receive  in  payment  or  exchange  for  his 
shoe  stock  and  fixtures  were  worth  $150  per  share,  whereas 
in  truth  and  in  fact  they  were  not  worth  to  exceed  $50  per 
share;  that  he  was  induced  by  these  representations  to  make 
the  trade,  and  as  a  result  thereof  was  damaged  to  the  amount 
of  $2,000.  Defendant  denied  that  he  made  any  representa- 
tions to  plaintiff  regarding  the  worth  or  value  of  the  shares, 
admitted  that  they  were  worth  but  $50  per  share,  pleaded 
that  plaintiff  relied  upon  his  own  investigations  regarding 
the  value  of  the  stock,  and  averred  that  in  no  event  was 
plaintiff  damaged  because  his  stock  of  shoes  was  not  worth  to 
exceed  fifty  cents  on  the  dollar  of  the  invoice  price.  On 
these  issues  the  case  was  tried  to  a  jury,  resulting  in  a  general 
verdict  for  plaintiff  in  the  sum  of  $2,000.  The  jury  also 
found  specially  that  defendant  made  the  representations  as 
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claimed,  and  that  he  knew  when  he  made  them  that  the  stock 
was  not  worth  to  exceed  $50  per  share.  Upon  every  material 
issue  of  fact  there  was  a  conflict  in  the  evidence,  and  the 
questions  arising  upon  this  appeal  are  almost  wholly  of  law, 
and  these  are  not  seriously  in  dispute  save  as  to  their  applica- 
tions to  the  facts. 

Certain  rulings  on  evidence  are  complained  of,  to  which 
we  shall  first  give  attention.     Plaintiff  was  asked  upon  cross- 
examination  as  to  why  he  made  inquiries  of  others  (as  he 
1.  Examination     did)  if  he  rcUcd  upon  the  Statements  made  by 
exdusion  of  *    the  defendant  regarding  the  value  of  the  stock. 

evidence:  _,,  ,  i  •  i  •  i 

diacretion.  This  was  oDjccted  to  as  mcompctcnt  and  not 
cross-examination.  The  objection  was  sustained,  and  the  rul- 
ing is  complained  of.  The  extent,  subject-matter,  and  man- 
ner of  cross-examination  is  a  matter  within  the  discretion  of 
the  trial  court,  and  this  discretion  will  not  be  interfered  with 
on  appeal  save  in  exceptional  instances.  While  the  objection 
as  made  may  not  have  been  good,  the  court  itself  had  the 
power  to  exclude  the  testimony  upon  any  legal  and  tenable 
ground,  although  the  objection  itself  mi^t  not  be  broad 
enough  to  suggest  the  real  point.  Other  testimony  disclosed 
the  fact  that  plaintiff  made  his  inquiries  of  other  persons 
before  he  personally  saw  or  had  any  negotiations  with 
the  defendant,  and,  of  course,  such  outside  inquiries  might 
have  been  made  and  yet  full  dependence  have  been  placed 
upon  defendant's  representations.  It  could  not,  of  course, 
have  been  surmised  that  defendant  would  make  any  represen- 
tations regarding  the  stock,  and  plaintiff,  in  making  inquiries 
before  seeing  defendant,  did  not  thereby  indicate  that  he 
would  not  rely  upon  defendant's  representations.  For  this 
reason  the  court  might  in  its  discretion  very  well  have  sus- 
tained the  objection.  The  trial  court  instructed,  as  we  shall 
see,  that  plaintiff  must  have  relied  upon  defendant's  repre- 
sentations, and  it  was  a  matter  of  argument  as  to  whether  he 
did  or  did  not,  in  view  of  his  previous  inquiries.  It  was  not 
for  plaintiff  to  show  that  he  relied  wholly  upon  defendant's 
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representations.  He  may  have  inquired  of  others  and  yet  have 
done  so.  It  is  not  necessary  that  the  representations  should 
be  the  sole,  or  even  the  principal,  inducement  to  the  sale  or 
trade ;  for  it  is  enough  .to  show  that  he  relied  to  some  extent 
thereon  and  but  for  them  would  not  have  made  the  deal. 

One  Henderson,  the  cashier  of  the  savings  bank,  was  a 
witness  for  plaintiff,  and  testified  that  various  matters  affect- 
ing the  value  of  the  bank  stock  were  before  the  board  of  di- 
rectors of  the  bank.  On  cross-examination  he 
was  asked  regarding  the  situation  of  these 
various  matters  of  account,  and  as  to  how  the  loans 
came  to  be  made.  This  was  objected  to  as  not  proper 
cross-examination,  and  the  objection  was  sustained.  Of  this 
complaint  is  made.  What  is  heretofore  said  regarding  the 
matter  of  cross-examination  applies  here,  and  perhaps  with 
more  force  than  to  the  preceding  matter  for  the  reason  that 
it  was  an  easy  matter  for  defendant  to  have  tnade  the  cashier 
his  own  witness  and  elicited  the  matter  sought  to  be  brought 
out  on  cross-examination.  Moreover,  strictly  speaking,  the 
matter  was  not  cross-examination. 

One  Beatty  was  called  as  a  witness  for  defendant,  and 

a  hypothetical  question  was  propounded  to  him  regarding  the 

value  of  the  shoe  stock  given  by  plaintiff  in  exchange  for 

the  stock.     Objection  to  the  question  was  sus- 

hypotheticai      taiucd,  and  of  this  complaint  is  made.     The 

question.  •  -i      i.     -i  ^  t 

question  embodied  some  matters  not  shown  by 
the  testimony  when  it  was  propounded,  and  it  was  not  re- 
newed after  these  matters  were  established.  This  was  suflSi- 
cient  ground  for  excluding  the  answer.  But  in  any  event,  no 
prejudice  resulted,  for  defendant  was  permitted  by  other  wit- 
nesses to  show  the  value  of  the  shoe  stock,  and  this  testimony 
was  not  attacked  or  in  any  manner  contradicted. 

Plaintiff  was  asked  as  to  what  reason  he  gave  defendant 
for  disposing  of  his  shoe  stock.  This  was  objected  to  by  de- 
fendant as  self-serving  and  immaterial,  but  the  objection  was 
overruled.     As  it  was  a  part  of  the  very  transaction  in  con- 
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troveray,  there  was  no  error  in  the  ruling.     At  any  rate,  the 
answer  given  was  manifestly  not  prejudicial. 
*•  ^^SSfc'c!         Plaintiff  said  that  he  stated  to  defendant  that 
it  did  not  agree  with  his  health  to  be  in- 
doors all  the  time^  as  he  had  to  do  in  the  shoe  business.     This 
was  in  no  manner  contradicted,  and  no  claim  is  now  made 
that  it  was  untrue.     So  much  for  the  rulings  on  testimony. 
IL     Defendant  asked  the  following  instruction :     "  It 
is  admitted  that  the  defendant  was  an  oflScer  in  the  Marengo 
Savings  Bank,  a  corporation,  the  stock  of  which  was  trans- 
,  „  f erred  from  the  defendant  to  the  plaintiff  in 

5.  False  REP-  ,  ,  . 

KoSicd^e^'***  action.     You  are  instructed  that  the  mere 

ll^^oiLmt:  ^^^*  *^^*  ^^^  defendant  in  this  action  was  an 
mstructiona.  officer  in  such  Corporation  and  a  member  of  its 
finance  committee  is  not  in  itself  sufficient  to  show  that  the  de- 
fendant had  knowledge  of  the  condition  of  said  corporation  or 
the  value  of  the  stock  of  said  corporation,  and  the  defendant 
in  this  action  cannot  be  held  liable  unless  you  find  that  he  had 
actual  knowledge,  and,  if  you  find  by  a  preponderance  of  the 
evidence  that  the  defendant  made  the  representations  as 
claimed  by  the  plaintiff,  the  plaintiff  cannot  recover  unless* 
he  shows  that  the  defendant  had  actual  knowledge.  Knowl- 
edge would  not  be  imputed  to  the  defendant  by  reason  of  the 
•fact  that  he  held  the  position  of  director  and  vice  president 
in  the  Marengo  Savings  Bank  and  was  a  member  of  its 
finance  committee.'' 

This  was  refused,  and  in  lieu  thereof  the  trial  court  gave 
the  following: 

If  you  find  that  the  defendant  made  such  representa- 
tions as  to  the  value  of  said  bank  stock,  you  will  next  pro- 
ceed to  consider  and  determine  whether  or  not  the  defendant 
knew  at  said  time  that  said  representations  were  false. 
Upon  this  question  you  will  consider  and  weigh  all  of  the 
evidence  introduced  by  both  parties  upon  the  subject  as  to 
whether  or  not  the  defendant  had  knowledge  of  the  value  of 
said  bank  stock  at  said  time.     You  will  consider  all  of  the 
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evidence  as  to  the  relations  which  defendant  sustained  to  the 
bank,  as  vice  president  and  director,  the  condition  of  the 
bank,  so  far  as  shown,  the  opportunities  of  defendant  for 
knowing  or  ascertaining  the  condition  of  said  bank  and  the 
value  of  its  stocks.  You  will  consider  the  evidence  as  to 
the  overdrafts  in  said  bank,  and  the  losses  sustained  thereby, 
and  whether  or  not  the  defendant  knew  of  the  same,  and,  if 
so,  to  what  extent  his  knowledge  thereof  extended.  In  short, 
you  will  carefully  consider  and  weigh  all  of  the  evidence 
which  will  throw  any  light  upon  the  question  as  to  whether 
or  not  the  defendant  knew  the  value  of  the  bank  stock  at  the 
time  of  said  alleged  representations,  and  if  you  find  that 
the  plaintiff  has  established  by  a  preponderance  of  the  evi- 
dence that  the  defendant  knew  that  said  bank  stock  was  not 
worth  $150  per  share  (if  you  find  the  said  representation 
was  made  by  defendant),  then  you  will  proceed  to  the  further 
consideration  of  the  case,  but  if  you  do  not  so  find,  your  ver- 
dict will  be  for  the  defendant.  In  this  connection  you  are 
informed  that  plaintiff  must  establish  that  defendant  had 
actual  knowledge  of  the  value  of  said  bank  stock  at  said  time, 
and  had  actual  knowledge  that  it  was  not  worth  $150  per 
share  at  the  date  of  said  alleged  representation. 

Error  is  assigned  upon  the  denial  of  the  request,  and 
the  instruction  given  is  challenged.  Eeliance  is  placed  upon 
Boddy  V.  Henry,  113  Iowa,  462,  in  support  of  these  assign- 
ments of  error.  The  holding  in  that  case  seems  to  be  mis- 
understood. It  was  there  held  erroneous  for  the  court  to  say 
as  a  matter  of  law  that  an  officer  of  a  corporation  would  be 
held  to  know  what  it  was  his  duty  to  know.  It  was  not  held 
that  the  opportunity  to  know  should  not  be  considered  in  de- 
termining whether  or  not  the  officer  did  know.  Surely,  in 
determining  whether  or  not  one  does  know  a  certain 
fact  to  be  true,  it  is  proper  to  consider  his  opportunity 
for  knowing.  True,  the  opportunity  to  know  is  not  the  equiv- 
alent of  knowledge,  and  the  trial  court  did  not  so  instruct ;  but 
opportunity  should  unquestionably  be  considered  in  deter- 
mining whether  or  not  there  was  knowledge  in  fact.  There 
was  no  error  in  either  of  the  respects  claimed. 

III.     Another  instruction  asked  by  defendant  reads  in 

Vol.  137  Ia.— 27 
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this  wise :  "  You  are  hereby  instructed  that  if  the  said  J. 
C.  Baker  had  equal  and  available  means  and  opportunities 
^  ^        .  for  information  to  ascertain  the  value  of  the 

6.  Samb:  mstnic-  , 

knoiiSf*^*^^  capital  stock  of  the  Marengo  Savings  Bank 
transferred  to  the  defendant  to  prevent  in- 
quiry or  investigation  by  the  plaintiff,  then  you  must  find 
that  the  plaintiff  made  use  of  his  means  of  knowledge  before 
he  can  recover  on  the  ground  that  he  was  misled  by  the 
defendant/'  This  instruction  is  obscure,  and  probably  is 
misquoted  in  the  abstract  As  applicable  to  this  case  this  is 
not  the  law.  Plaintiff  had  no  such  means  of  learning  of  the 
value  of  the  stock  as  did  the  defendant.  Defendant,  as  we 
have  seen,  was  an  officer  of  the  bank  and  one  of  its  managing 
directors.  The  instruction  might  be  proper  enough  in  some 
cases,  but  in  this  it  would  have  been  misleading  and  erro- 
neous. 

IV.     This  instruction  was    also    asked    and    refused: 

"  You  are  instructed  that  the  law  presumes  that  all  persons 

transacting  their  business  transact  the  same  honestly  and  in 

good  faith  until  the  contrary  appears,  and  that 

7.  Ihstructiohs:     ^     .  i    .        i  •  ..it 

burden  of  it  IS  prcsumcd  lu  this  action,  until  the  con- 
trary appears,  that  the  transaction  between  the 
plaintiff  in  this  action  and  the  defendant  was  fairly  and 
honestly  made ;  and  the  plaintiff  in  this  action  must  show  by 
the  preponderance  of  the  evidence  that  the  defendant  in  this 
action  made  a  false  and  fraudulent  representation  upon  which 
he  had  a  right  to  rely,  and  did  rely,  at  the  time  that  he  entered 
into  the  contract  with  the  defendant,  and  unless  he  has  so 
shown  your  finding  will  be  for  the  defendant."  The  trial 
court  did  instruct  several  times  that  the  burden  was  upon 
plaintiff  to  establish  the  affirmative  of  all  his  allegations  by 
a  preponderance  of  the  testimony,  and  that  if  he  failed  the 
verdict  should  be  for  the  defendant.  This  is  all  that  the  law 
requires.  If  plaintiff  did  produce  that  quantity  of  the  evi- 
dence, then  he  was  entitled  to  the  verdict,  no  matter  if  it  did 
convict  defendant  of  dishonesty.     In  order  to  find  for  plain- 
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tiff,  the  jury  had  to  be  convinced  that  the  transaction  was 
as  plaintiff  claimed  it  to  be  by  the  preponderance  of  the 
testimony,  and,  if  they  so  found,  they  necessarily  determined 
that  the  transaction  was  not  an  honest  one.  The  instruction 
asked  by  defendant  would  not  have  aided  them  in  the  solution 
of  this  question,  for  the  plain  reason  that  the  burden  was 
properly  placed  where  it  belonged,  and  when  it  was  made  to 
appear  that  the  defendant  was  not  acting  in  good  faith  the 
presumption  of  honesty  disappeared.  If  there  be  such  a  pre- 
sumption as  is  claimed,  it  dees  not  stand  as  substantive  proof, 
but  as  a  shield  casting  the  burden  upon  the  plaintiff  of  estab- 
ing  his  claim.  There  was  no  error  here.  The  instruction  is 
not  in  line  with  the  authorities  cited  to  sustain  it.  Compare 
it  with  Schofield  v.  Blind,  33  Iowa,  175,  and  Bixby  v.  Cars- 
Jcaddon,  55  Iowa,  535,  and  the  distinction  will  readily  be 
observed.  It  is  not  contended  that  the  instruction  refused 
did  more  than  cast  the  burden  upon  plaintiff  of  showing  want 
of  good  faith  upon  the  part  of  the  defendant,  and  this  was 
what  the  instructions  given  did. 

Moreover,  the  instruction  asked    introduced    a    factor 

which  should  not  be  considered,  and  that  is  whether  or  not 

the  misrepresentations  were  such  as  plaintiff  had  a  right  to 

^  _  rely  upon.     By  this  instruction  the  matter  was 

fraud:  re-        left  to  the  lurv  to  determine  whether  or  not 

uanceupon.  ^      ^  , 

plaintiff  had.  a  right  to  rely  upon  the  represen- 
tations. This  is  not  the  law,  and  the  instruction  was  prop- 
erly refused  for  this  reason,  if  for  no  other. 

V.  Instruction  13%  given  by  the  trial  court  and  read- 
ing as  follows  is  complained  of:  "  If  you  iSnd  in  the  manner 
required  that  defendant  made  the  false  representations  as  al- 
9.  Fraud:  leged,'and  that  he  knew  the  same  were  false 

rep*w^SiOTi8:  ^^^  that  plaintiff  relied  upon  said  false  repre- 
instniction.       gentatious,  and  did  not  know  of  its  falsity, 
and  was  induced  thereby  to  accept  said  stock,  as  heretofore 
explained,  then  it  makes  no  difference  whether  he  made  in- 
quiry from  others,  or  whether  he  could  have  made  inquiry 
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from  others,  as  to  the  value  or  condition  of  the  stock,  which 
would  have  given  him  knowledge  of  the  true  situation. 
Under  said  circumstances,  if  you  so  find,  he  was  not  re- 
quired to  make  such  inquiries."  This  is  said  to  be  erroneous 
for  the  reason,  not  that  it  was  incorrect  abstractly  considered, 
but  because  it  was  inapplicable  to  the  facts.  Defendant 
asked  no  instruction  with  reference  to  the  subject-matter  of 
this  paragraph  of  the  charge,  and  hence  is  in  no  position  to 
complain  unless  the  instruction  as  given  was  misleading. 
There  is  nothing  in  it  which  suggests  that  plaintiff  might  re- 
cover if  he  relied  wholly  upon  the  inquiries  made  of  others. 
On  the  contrary,  he  was  required  to  show  that  he  did  in  fact 
rely  upon  the  statements  of  the  defendant,  and  was  induced 
thereby,  and  for  no  other  reason,  to  make  the  trade.  If  he 
did,  then  it  was  immaterial  what  he  ascertained  from  others* 
On  the  contrary,  if  he  relied  upon  inquiries  made  of  others 
and  did  not  rely  upon  defendant's  representations,  then, 
under  all  the  instructions,  he  was  in  such  a  position  that  he 
could  not  recover.  There  was  no  error  in  giving  the  in- 
struction, and  in  not  stating  the  converse,  in  the  absence  of  a 
specific  request  therefor. 

We  have  now  referred  to  all  the  errors  assigned  which  are 
deemed  of  suflScient  importance  to  justify  consideration,  and, 
finding  no  prejudicial  error,  the  judgment  must  be,  and  it  is, 
affirmed. 


Adolph  a.  Altig  et  al.,  Appellants,  v.  Peery  D.  Altig 
et  al.,  Appellees. 

Expert  evidence:    mental  and  physical  condition.    In  a  contest 

1  between  heirs  an  attending  physician's  testimony  as  to  the 
physical  and  mental  condition  of  a  common  ancestor  is  admis- 
sible. 

Appeal:    assignment  of  error.    Where  objection  to  testimony  is 

2  only  urged  upon  appeal  in  a  general  way,  and  the  specific  rul- 
ings objected  to  as  erroneous  are  not  pointed  out,  the  same 
will  not  be  considered. 


Feb.  1908]  Altig  v.  Altig  421 

Conveyances:    mental  unsoundness:    busden  of  proof:    evidence. 

3  Mere  weakness  of  mind,  unaccompanied  by  fraud  or  undue 
influence,  is  not  sufficient  to  set  aside  a  conveyance,  where  the 
mental  power  of  the  grantor  has  not  been  so  far  impaired  as 
to  render  him  incapable  of  comprehending  the  nature  of  the 
instrument  executed;  and  on  this  question  the  plaintiffs  have 
the  burden.  Evidence^  held  insufficient  to  show  mental  in- 
capacity. 

Same.    An  uncleanly  physical  condition,  which  is  the  necessary  re- 

4  suit  of  disease,  is  not  an  evidence  of  unsoundness  of  mind. 

Appeal  from  Poweshiek  District  Court. —  Hon.  John  T. 
Scott,  Judge. 

Monday,  February  17.  1908. 

Action  by  plaintiffs,  who  are  heirs  of  Henry  C.  Altig, 
deceased,  to  set  aside  a  conveyance  of  a  forty-acre  tract  of 
land  made  during  his  lifetime  to  his  son,  who  is  the  defendant 
in  the  action;  the  grounds  alleged  as  entitling  the  plaintiff 
to  the  relief  demanded  being  that  the  deceased  was  at  the 
time  the  conveyance  was  executed  of  unsound  mind,  and  that 
the  same  was  procured  by  fraud  and  undue  influence.  After 
a  trial  on  the  merits,  plaintiffs  were  denied  relief,  and  they 
appeal. — Affirmed. 

Boyd  &  Bray,  for  appellants. 

Will  C.  Rayhum,  for  appellees. 

McCiJLiN,  J. — The  forty-acre  farm  in  Poweshiek  county, 
title  to  which  is  involved  in  this  suit,  was  the  residence  of 
Henry  C.  Altig,  a  widower,  from  1888  to  1899,  having  been 
owned  by  him  for  a  long  time  prior  to  the  time  of  such  resi- 
dence, and  only  temporarily  abandoned  as  a  residence  for  a 
few  years  prior  to  1888.  In  the  spring  of  1899  said  Altig 
went  to  live  in  Grinnell  with  Mrs.  Howard,  a  daughter,  who  is 
one  of  the  plaintiffs ;  but  in  the  fall  of  that  year  he  returned 
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to  the  home  farm,  and  lived  there  alone  until  the  next  spring, 
when  he  went  to  live  with  the  defendant,  a  son  who  resided 
on  a  farm  distant  about  a  mile  and  three-quarters.  The  de- 
fendant had  added  a  room  to  his  house  for  his  father's  ac- 
commodation, and  here  the  father  continued  to  live  until  his 
death  in  June,  1903.  On  October  17,  1902,  Henry  C.  Altig 
executed  a  warranty  deed  to  defendant,  purporting  to  convey 
title  to  the  forty-acre  farm  in  consideration  of  "  one  dollar 
in  hand  paid  and  of  board,  lodging,  and  loving  care,  hereto- 
fore rendered  to  me  and  hereafter  to  be  rendered  to  me  dur- 
ing the  time  of  my  natural  life  by  Perry  D.  Altig.''  It  is 
this  deed  which  plaintiffs  ask  to  have  set  aside. 

In  some  instances  when  objections  were  made  for  defend- 
ant to  questions  propounded  to  witnesses*  by  counsel  for 
plaintiffs,  the  trial  court,  sustaining  the  objections,  refused 
to  allow  the  answers  to  be  taken  subject  to  the  objection,  as 
is  usual  in  the  trial  of  equity  cases,  and  errors  in  such  rulings 
ai:e  now  relied  upon,  and  it  is  insisted  that  there  must  be  a 
reversal  because  of  these  alleged  errors.  As  these  objections 
to  the  court's  rulings  are  argued  collectively,  we  may  prop- 
erly dispose  of  them  in  the  same  manner  by  simply  saying 
that  no  prejudicial  error  is  made  to  appear.  In  some  in- 
stances the  answers  were  taken  subject  to  objection  and  are 
shown  by  the  record.  In  all  others  it  is  plainly  to  be  seen 
what  answer  was  expected,  and  in  considering  the  evidence 
we  have  given  the  appellants  the  advantage  of  all  the  evidence 
offered  in  their  favor  so  far  as  it  appears,  and  of  the  answers 
which  would  have  been  most  favorable  to  them  where  wit- 
nesses were  not  allowed  to  answer.  This  we  have  done  for 
convenient  disposition  of  the  case  on  its  merits,  although, 
so  far  as  we  can  see,  there  were  no  errors  of  law  in  the 
court's  rulings  in  this  respect. 
^^   ^     ^  Objections  to  the  testimony  of  the  attend- 

InYX  ScTi***    ^^S  physician  of  grantor  were  not  well  taken, 
condition.  jj^  ^  contcst  between  heirs,  a  physician's  tes- 

timony as  to  the  physical  and  mental  condition  of  the  com- 
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mon  ancester  is  admissible.  Winters  v.  Winters,  102 
Iowa,  53. 

Objections  to  the  testimony  of  defendant  with  reference 

to  personal  conversations  and  transactions  with  his  father  are 

urged  in  a  general  way;  but,  as  the  specific  rulings  relied 

upon  as  erroneous    are  not   pointed   out,  we 

attignment       need  uot  ffivc  the  matter  further  consideration. 

of  error.  ° 

The  acknowledgment  to  the  deed  in  question 
is  said  to  be  faulty,  but  as  appellants  alleged  the  execution  of 
the  deed  and  set  out  a  copy,  and  defendant  admitted  such  ex- 
ecution, the  acknowledgment  could  not  have  been  material. 
Coming,  then,  to  the  merita  of  the  case,  we  find  no  evi- 
dence whatever  tending  to  show  that  the  conveyance  was  pro- 
cured by  fraud  or  undue  influence.     The  deed  was  drawn  by 
8  CoHvsYANCBs-    ^^  attomcy  at  the  direction  of  defendant,  but 
roundi^":        *^®  father  hadexpressed  his  desire  that  the  land 
^TOf?  ^^        g^  to  his  son,  and  had  made  awill  in  February, 
evidciicc  1899,  before  he  commenced  to  reside  with  his 

son,  in  which  this  land  with  another  tract  of  thirty-five  acres 
was  devised  to  the  same  son,  subject  to  the  payment  of  legacies 
to  other  heirs  in  the  aggregate  sum  of  $750 ;  so  that  the  dispo- 
sition made  of  this  land  was  one  which  the  father  had  in- 
tended before  defendant  had  any  opportunity,  so  far  as  ap- 
pears, to  influence  his  action.  There  is  no  evidence  that  the 
father  was  in  any  way  imposed  upon  or  taken  advantage  of 
by  reason  of  weakening  of  his  mental  faculties  by  age  or 
disease.  The  sole  question,  then,  is  whether  Henry  C.  Altig 
was  of  sound  mind  when  the  conveyance  was  made.  On  this 
question  the  testimony  is  in  conflict,  and,  if  the  case  had  been 
tried  to  a  jury,  we  could  have  said  that  a  verdict  for  either 
side  was  sujBBciently  supported  by  evidence  to  justify  our  re- 
fusal to  interfere.  The  burden  of  proof  is  on  the  plaintiffs 
to  establish  mental  unsoundness.  Mere  weakness  of  mind, 
not  taken  advantage  of  through  fraud  or  by  the  exercise  of 
undue  influence,  is  not  enough  to  require  the  setting  aside  of 
a  conveyance  where  the  mental  power  of  the  grantor  has  not 
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so  far  deteriorated  or  been  destroyed  as  that  he  has  become 
incapable  of  understanding  the  nature  and  consequences  of 
the  instrument  he  executes.  Nowlen  v.  Nowlen,  122  Iowa, 
641;  Paulus  v.  Beed,  121  Iowa,  224.  We  find  practically 
no  evidence  of  incapacity  to  understand  the  nature  of  the 
property  of  the  grantor  and  the  relative  claims  of  those  who 
would  have  otherwise  been  entitled  to  share  in  it  had  no 
conveyance  been  made.  The  provision  that  the  property 
granted  was  in  consideration  of  support  already  rendered, 
and  to  be  rendered  so  long  as  grantor  might  live,  was  not  im- 
provident so  far  as  is  made  to  appear.  There  is  some  evi- 
dence tending  to  show  unsoundness  of  judgment  with  ref- 
erence to  trivial  affairs.  But  the  incidents  are  not  connected, 
and  neither  the  facts  themselves  relied  upon,  nor  the  con- 
clusions sought  to  be  drawn,  are  so  well  established  or  so 
persuasive  as  to  make  out  general  mental  unsoundness. 

There  is  evidence  tending  to  show  a  filthy  personal  con- 
dition on  the  part  of  the  grantor  from  a  time  prior  to  the 
execution  of  the  deed  up  to  his  death,  and  carelessness  with 
reference  to  attire,  which  appellants  rely  up- 
on to  bring  the  case  within  the  analogy  of  Os- 
home  V.  Osborne,  125  Iowa,  296;  but  here  it  is  shown  that 
during  the  period  referred  to  the  grantor  was  afflicted  in 
such  a  way  that  personal  cleanliness  was  not  always  practi- 
cable. Surely  an  uncleanly  condition  of  the  person  which  is 
the  necessary  result  of  disease  is  not  evidence  of  unsound 
mind. 

Gathering  many  incidents  referred  to  by  various  wit- 
nesses together,  the  counsel  for  appellants  got  from  experts 
answers  to  hypothetical  questions  to  the  effect  that  in  their 
opinion  grantor  was  of  unsound  mind ;  but  these  experts  on 
cross-examination  all  admitted  that  what  they  meant  was 
that  the  facts  recited  tended  to  show  weakness  of  mind  or 
loss  of  mental  power,  rather  than  unsoundness  of  mind.  The 
physician  who  attended  the  grantor  from  a  time  preceding 
the  making  of  the  deed  to  his  death,  and  who  spoke,  there- 
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fore,  from  personal  observation,  testified  that  his  mind  was 
normally  clear  and  strong  for  a  man  of  sevenly-seven  years, 
which  was  the  grantor's  age  at  the  time  of  his  death. 

On  the  whole  case,  we  are  satisfied  that  appellants  did 
not  make  out  a  case  for  setting  aside  the  conveyance ;  and  the 
decree  of  the  lower  court  is  affirmed. 


J.  C.  Evans  and  J.  H.  Gallop,  v.  Tyndale  Palmer  and 
C.  W.  Stevens,  Appellants. 

Sales:    fraud:    duty   of   seller   to    disclose    knowledge.    Where 

1  plaintiffs  knew  at  the  time  they  sold  certain  mills  to  defendants 
with  the  right  to  operate  them  in  milling  dumps  supposed  to 
contain  ore,  that  the  dumps  were  valueless,  that  the  mills 
could  not  be  operated  at  a  profit  and  that  defendants  relied  on 
their  representations  to  the  contrary,  it  was  plaintiffs'  duty  to 
disclose  their  knowledge  of  the  entire  matter,  although  no 
special  skill  was  necessary  to  discover  the  worthlcssness  of 
the  property. 

Same:    false    representations:    Caveat     emptor:    knowledge    of 

2  FRAUD.  Where  the  seller  of  property  prevents  the  purchaser's 
independant  inquiry  concerning  its  utility,  the  rule  of  caveat 
emptor  does  not  apply  and  the  seller  is  bound  by  his  repre- 
sentations; and  a  seller  who  asserts  a  fact  as  true  of  his  own 
knowledge  is  liable  for  its  falsity  irrespective  of  his  knowledge 
thereof. 

Appeal  from  Washington,  District  Court. —  Hon.  John  T. 
Scott,  Judge. 

Monday,  Fbbbuaby  17,  1908. 

Suit  on  a  promissory  note.  Defense  and  counterclaim, 
toased  on  fraud  and  false  representations  in  the  sale  of  prop- 
erty, for  which  the  note  was  given  as  part  payment.  There 
was  a  directed  verdict  for  the  plaintiffs'  from  which  the  de- 
fendants appeal. — Reversed. 

Etcher  &  Livingston,  for  appellants. 
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No  appearance  for  appellee. 

Sherwin,  J. —  The  note  sued  on  was  given  for  a  part 
of  the  purchase  price  of  two  tailing  mills  and  a  right  under 
a  lease  to  use  and  operate  them  in  milling  from  dumps  and 
deposits  supposed  to  contain  lead  and  zinc  ore.  As  a  de- 
fense to  the  note,  ^nd  as  the  basis  of  a  counterclaim  to  recover 
back  money  already  paid  on  the  purchase,  the  defendants  al- 
leged that  the  plaintiffs  made  false  and  fraudulent  repre- 
sentations to  them  as  to  the  quality,  quantity,  and  value  of 
the  ore  which  could  be  taken  from  said  dumps  and  deposits. 
The  evidence  tended  to  show  that  the  plaintiffs,  and  others 
who  were  associated  with  them  in  the  business,  had  been 
operating  the  mills  in  extracting  ore  from  dumps  and  de- 
posits on  the  land  covered  by  this  lease  for  some  time  prior 
to  the  sale,  and  that  they  were  all  experienced  and  skilled  in 
all  of  the  matters  relating  thereto,  including  the  quality  and 
quantity  of  ore  in  all  of  said  dumps  and  tailings,  and  the 
value  of  the  same,  and  the  profit  to  be  made  therefrom  in 
operating  the  mills  sold  to  the  defendants.  They  represented 
to  the  defendants  that  they  had  personally  investigated  and 
tested  the  quantity  and  quality  of  said  dumps  and  tailings, 
and  that  all  of  the  dimips  and  tailings  on  said  tract  were  rich 
and  abundant  in  lead  and  zinc  ore ;  that  there  were  sujBScient 
dumps  and  tailings  on  said  premises  rich  and  abundant  in 
such  ore  to  operate  the  mills  sold  to  the  defendants  at  a  profit 
of  from  $500  to  $700  per  month  for  a  period  of  at  least  seven 
years,  the  life  of  their  lease.  The  evidence  also  showed  that 
the  defendants  were,  at  the  time  of  the  purchase,  wholly 
without  any  knowledge  of,  or  skill  or  experience  in,  the  busi- 
ness ;  that  they  relied  solely  upon  the  representations  made  to 
them  by  the  defendants ;  and  that  such  representations  were 
false,  and  so  known  to  be  by  the  plaintiffs. 

Even  though  no  special  skill  was  necessary  to  discover 
the  valueless  condition  of  the  property  sold  to  the  defendants, 
if  they  were  in  fact  ignorant  of  its  true  condition  and  value^ 
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if  the  plaintiffs,  because  of  their  operation  of  the  mills,  did 
1.  Sales:  fraud:  ^^^  ^^  ^^8  ^^^^  Condition  and  value,  and  fur- 
tlrSw^kw^"*'^  ther  knew  that  the  defendants  relied  upon  their 
knowledge.  representations,  it  then  became  their  duty 
to  disclose  truthfully  their  knowledge  of  the  entire  matter. 
Whether  this  was  or  was  not  done  was  a  question  for  the 
jury.  McDowell  v.  Caldwell,  116  Iowa,  475;  Oardner  v. 
Trenary,  65  Iowa,  646 ;  9  Cyc.  415.  A  vendor  is  bound  by 
his  representations  as  to  the  quality  and  condition  of  his 
property,  when  it  is  understood  between  him  and  the  pur- 
chaser that  the  purchaser  does  not  rely  upon  his  own  knowl- 
edge or  examination,  but  relies  upon  the  statements  made  to 
him  by  the  vendor.  Hansen  v.  Kline,  136  Iowa  101 ;  Dorr 
V.  Cory,  108  Iowa,  725. 

There  is  also  evidence  showing  that  the  plaintiffs  pre- 
vented an  inquiry  and  investigation  independent  of  them; 
and,  when  such  is  the  case,  the  rule  of  caveat  emptor  does 

t.  Samb:  false       not  apply,  and  the  vendor  is  bound  by  his  rep- 
representations  .  ^  .,  V»71 

cweat  emptor:   rcsentatious.     20  Cyc.  61;  Riley  v.  Bell,  120 
of  fraud.  lowa,  618.     And,  again,  when  one  asserts  a 

fact  as  true  of  his  own  knowledge,  he  is  liable  for  its  falsity, 
whether  he  in  fact  had  knowledge  thereof  or  not.  Riley  v, 
BeU,  supra;  Ound  Brewing  Co.  v.  Peterson,  130  Iowa,  301. 
This  was  a  case  for  the  jury,  and  the  court  erred  in 
directing  a  verdict  for  the  plaintiffs. — Reversed. 


State  of  Iowa  v.  Bubton  Bennett,  Appellant. 

Seduction:  best  evidence.  In  a  prosecution  for  seduction  it  was 
1  competent  to  ask  prosecutrix,  in  connection  with  the  introduc- 
tion of  a  letter  referring  to  the  same  subject,  if  defendant 
did  not  write  her  a  letter  in  regard  to  breaking  off  their  previ- 
ous illicit  intercourse;  since  the  inquiry  merely  directed  atten- 
tion to  the  subject  matter  of  the  letter  and  was  not  an  attempt 
to  show  its  contents  by  parol. 

Same:    opinion  evidence.    A  prosecutrix  in   seduction  may   state 
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2  that  she  yielded  to  defendant's  embraces  because  of  his  prom- 
ises; as  the  same  is  a  statement  of  the  condition  of  mind,  an 
issue  in  the  case,  and  not  therefore  a  mere  conclusion. 

Same.    For  the  same  reason  she  may  state  that  at  a  certain  time 

3  she  determined  to  cease  illicit  relations  with  defendant  and 
to  lead  a  virtuous  life.  Resolution  to  reform,  however,  must 
be  followed  by  conduct  in  harmony  therewith. 

Privileged  communications.    It  is  only  the  patient  who  can  invoke 

4  the  rule  of  secrecy  regarding  a  communication  to  a  physician; 
and  where  a  prosecutrix  for  seduction  has  waived  this  right 
the  defendant  cannot  object  to  the  physician's  statement  of 
the  conversation  with  her. 

Evidence:    notice.    An  accused  need  not  be  advised  by  notice,  or 

5  by  reference  thereto  in  the  indictment,  that  papers  or  docu- 
ments will  be  offered  in  evidence  against  him  by  the  State. 

Oral  proof  of  writing.    Where  the  loss  of  a  writing  has  been  satis- 

6  factorily  shown  oral  evidence  of  its  contents  is  permissible. 
Evidence  held  to  show  loss. 

Seduction:    chastity  of  prosecutrix  a  fact  question.    Where  there 

7  is  evidence  tending  to  show  that  a  prosecutrix  had  ceased  il- 
licit intercourse  with  defendant  prior  to  the  alleged  seduction, 
the  question  of  her  reformation  was  for  the  jury. 

Chastity:    burden  of  proof.    Where  a  prosecutrix  in  a  seduction 

8  case  admits  her  unchastity  the  burden  is  upon  the  State  to 
show  her  reformation,  prior  to  a  subsequent  alleged  seduction, 
beyond  a  reasonable  doubt. 

Appeal  from  Bremer  District  Court. —  Hon.  J.  F.  Clyde, 

Judge. 

Tuesday,  January  8,  1908. 

Eehbaeing  Denied  Tuesday,  Febbuaey  18,  1908. 

The  defendant  was  convicted  of  the  crime  of  seduction, 
and  appeals. —  Affirmed. 

Sager  &  Sweet,  for  appellant 

Chas,  W,  Mullan,  Attorney  General,  and  Lawrence  De 
Graff,  Assistant  Attorney  General  for  the  State. 
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Ladd,  J. — The  evidence  tended  to  show  that  illicit  rela- 
tions between  prosecutrix  and  defendant  began  in  July,  1902, 
and  continued  until  February  8,  1903,  when  she  went  to  Du- 
1  Sbduction:       buque  for  a  visit  with  a  sister.     Prior  to  go- 

bcst  evidence  j^g  ^jjgy  j^^^  talked  several  times  of  breaking 
off  these  relations,  but  had  not  done  so.  After  so  testifying, 
she  was  asked  to  state  "  whether  or  not  Bennett  wrote  you  in 
regard  to  breaking  off  these  relations  ? ''  The  objection  that 
this  was  not  the  best  evidence  was  overruled,  and  the  witness 
answered  "  He  did.''  Thereupon  a  letter  was  identified  as 
having  been  received  from  him  and  was  introduced  in  evi- 
dence. It  read:  "Tripoli,  Iowa,  3-16-1903.  Dear  Cora: 
I've  but  little  to  say  about  the  subject  you  just  wrote  to  me 
about.  I  know  I  have  not  done  as  I  should  and  I'm  heartily 
ashamed  of  myself  for  it.  I've  intended  to  stop  but  when 
the  time  comes  to  stop  I  think  the  next  time  will  do  as  well 
for  a  *  quitter.'  But  I  now  put  myself  upon  my  honor  as  a 
gentleman  to  cut  it  out  once  and  for  all.  So  good  afternoon. 
Burton  B.  Bennett."  This  plainly  had  reference  to  some 
course  of  conduct  on  his  part,  and,  in  view  of  their  previous 
conversations,  might  well  have  been  construed  as  relating 
thereto.  The  inquiry  merely  directed  attention  to  the  sub- 
ject of  the  letter,  reasonably  to  have  been  inferred  from  it  in 
connection  with  their  talks,  and  was  competent  for  that  pur- 
pose. Hagen  v.  Ins.  Co.,  81  Iowa,  321;  McConaughy  v. 
Wilsey,  115  Iowa,  589 ;  Rosenberger  v.  Marsh.,  108  Iowa,  47. 
II.  Prosecutrix  was  allowed  to  testify,  over  objection, 
that  she  yielded  her  person  to  the  defendant's  embraces  be- 
cause of  his  promises.  While  the  authorities  seem  to  be  in 
8.  Same:  opinion    ^^^^^t  ou  this  qucstiou,  the  ruling  is  in  line 

evidence.  ^j^    ^jjg    previous    decisious    of    this    court 

State  V.  Hughes,  106  Iowa,  125 ;  HasbroucJe  v.  Western  TJ. 
T.  Co.,  107  Iowa,  160;  Erase  v.  Seijfert,  108  Iowa,  352; 
and  has  the  support  of  Ferguson  v.  State,  71  Miss.  805  (15 
South.  66,  42  Am.  St.  Eep.  492) ;  State  v.  Brinhhaus,  34 
Minn.  285  (25  N.  W.  649)  ;  Wigmore,  Evidence,  section  581 ; 
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Armstrong  v.  People,  70  N.  Y.  38.  Such  testimony  is  of 
the  condition  of  the  mind,  not  a  mere  conclusion,  and  when 
this  is  in  issue  a  person  having  knowledge  of  such  condition 
ought  not  to  be  forbidden  to  speak. 

III.  Prosecutrix   also   testified,   over   objection,    that 
when  she  went  to  Dubuque  she  determined  thereafter  to  lead 
a  virtuous  life.     It  is  contended  that  this  was  but  a  conclu- 
sion, and,  for  that  reason,  the  evidence  was ' 
not  admissible.     But  this  was  not  a  mere  con* 

elusion,  but  evidence  of  the  state  of  prosecutrix's  mind.  It 
will  scarcely  be  controverted  that  reformation  must  necessa- 
rily begin  there.  The  statute  is  for  the  protection  of  the  pure 
in  mind  —  for  the  innocent  in  heart,  who  may  have  been  led 
astray  {Andre  v.  State,  5  Iowa,  389,)  and  reformation  can 
only  be  effected  by  restoring  the  mind  and  heart  to  their  state 
of  purity  and  innocence.  Of  course,  resolution  to  reform 
must  be  shown  to  have  been  followed  by  conduct  in  harmony 
therewith  and,  when  the  evidence  tends  to  show  this,  whether 
the  chaste  character,  once  lost,  has  been  restored  is  one  of  fact 
for  the  jury.  State  v.  Carron,  18  Iowa,  372.  As  bearing 
thereon,  the  mental  condition  of  prosecutrix  was  material, 
and  her  testimony  of  what  it  was,  admissible.  O'Brien 
V,  Railway  Co.,  89  Iowa,  644. 

IV.  The  prosecutrix  returned  to  Tripoli  in  May,  1903, 
and  defendant  returned  about  the  2d  of  June.  They 
kept  company  during  the  summer  and  according  to  her  tes- 
4.  Peivilbdoed       timony  their  former  relations  were  not  re- 

COMMUNICA-  ** 

TI0N8-  sumed  until  the  latter  part  of  October  and 

were  continued  until- June,  1904,  when  she  discovered  her 
pregnancy.  In  the  fall  of  that  year  she  attended  school  at 
Cedar  Falls  and  with  defendant  arranged  that  she  should 
consult  Dr.  Anderson.  He  escorted  her  to  the  entrance  of 
the  physician's  office  and  then  left  with  tho  understanding 
that  they  would  meet  at  the  hotel  later.  She  testified  that 
the  doctor  "  suggested  going  home  and  seeing  our  home  physi- 
cian'' to  which  he  agreed.     This  preliminary  statement  is 
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essential  to  an  understanding  of  the  bearing  of  Dr.  Ander- 
son's testimony.  He  related  that  defendant  called  at  his 
office  and  said  that  he  had  a  young  lady  friend  he  would  like 
•to  have  him  examine,  and,  being  told  to  bring  her  up,  re- 
sponded that  he  would,  that  thereafter  prosecutrix  consulted 
him  and  later  he  saw  defendant  again  when  he  advised  him 
that  "  the  young  lady  had  better  go  home,  that  they  had  bet- 
ter get  married,''  to  which  he  responded :  "  Yes ;  he  was 
willing  to  marry  her^^  but  his  family  objected."  Appellant 
insists  that  all  this  was  within  the  provisions  of  section  4608 
of  the  Code,  prohibiting  physicians  from  disclosing  any  com- 
munication by  their  patient  Prosecutrix,  and  not  defend- 
ant, ys^as  the  patient,  and  she  had  testified  to  the  very  sug- 
gestion of  the  doctor  as  to  going  home,  and  thereby  waived 
the  privilege  to  this  extent.  Other  than  this  the  testimony 
was  of  communication  with  the  accused,  who  was  not  the 
patient  and  in  no  way  disclosed  information  received  from 
the  patient  otherwise  than  given  by  herself  on  the  witness 
stand. 

V.  Forty-two  of  defendant's  letters  to  prosecutrix 
were  admitted  in  evidence.  These  were  not  referred  to  in 
the  minutes  attached  to  the  indictment  nor  notice  that  they 

would  be  introduced  in  evidence  served  on  de- 

5.  EviDKNCs: 

notice.  feudaut.     It  is  conceded  that  this  court  has 

repeatedly  ruled  that  section  5373  of  the  Code  refers  to  per- 
sons and  not  things,  and,  for  this  reason,  the  accused  need 
not  be  advised  before  their  offer  that  papers  or  documents 
will  be  used  in  evidence  by  the  State.  See  State  v.  Farring- 
ton,  90  Iowa,  673 ;  State  v.  Berger  (Iowa)  90  N.  W.  621 ; 
State  V.  Harris,  122  Iowa,  78 ;  State  v.  Boomer,  103  Iowa, 
106.  We  are  not  persuaded  by  suggestions  of  counsel  that 
these  decisions  should  be  overruled. 

VI.  One  Scully  had  called  on  the  sister  of  prosecutrix 
occasionally  and  in  October,  1903,  asked  permission  to  call 

6.  OtALFioo»o»     ^^  *^®  latter.     He  was  asked:     "What,  if 
wiiTiHo.  anything,  did  you  advise  her  about  not  desiring 

to  be  out  in  company  ? "     Over  objection  he  answered:     "  I 
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think  probably  I  remarked  in  the  note  that  I  wrote  that  1 
would  prefer  not  to  be  in  company  on  account  of  my  father's 
death.''  Defendant  moved  to  strike  this  out  as  not  the  best 
evidence.  Thereupon  the  witness  testified  that  he  had  given 
the  note  to  prosecutrix^  and  she  testified  that  she  did  not  have 
it  in  her  possession  nor  among  her  effects,  that  she  had  given 
it  to  her  sister,  but  the  latter  said  that  it  had  not  been  re- 
ceived by  her  and  had  not  been  found  after  diligent  search. 
This  sufficiently  established  the  loss  of  the  letter  to  authorize 
oral  proof  of  its  contents.  The  form  of  Scully's  answer  is 
criticised,  but  this  was  not  touched  upon  in  the  objections 
interposed. 

VII.  The  question  as  to  whether  prosecutrix  had  re- 
formed, and  was  restored  in  virtue  in  the  interval  between 
7.  Sbductiok:       February  8,  1903,  and  October  24th  or  25th 

prMTOmJixa     ^^  *^®  ^*^^®  y®^^  ^^^  ^^^  *^®  j^^y  *^  decide, 
fact  question,     gf^f^  ^^  g^^j^^  ^^4:  lowa,  334,  338;  State  v. 

Ounagy,  84  Iowa,  177. 

VIII.  Complaint  is  made  of  the  refusal  of  certain  in- 
structions. The  fifth  and  sixth  instructions  were  rightly 
refused  because  containing  erroneous  statements  of  the  law. 

The  burden  was  on  the  State,  as  the  court  in- 
^'  bu^S'of  structed,  to  prove  the  reformation  of  prosecu- 

^^^ '  trix,   beyond  reasonable   doubt,   and  not,   as 

said  in  these  instructions,  merely  "by  clear  and  satis- 
factory evidence."  Having  admitted  her  unchastfty  that 
condition  is  presumed  to  have  continued  until  the  contrary 
was  shown,  and  j;hat  is  the  clear  purport  of  the  eighth  instruc- 
tion given  by  the  court  in  which  the  jury  was  told  that,  be- 
fore they  could  convict,  "  the  State  should  satisfy  you,  beyond 
a  reasonable  doubt,  the  prosecutrix  did,  in  fact,  reform  at 
some  time  after  February  8,  1903."  This  was  equivalent  to 
a  statement  that  the  presumption  of  unchastity  continued  un- 
til overthrown  by  evidence  as  said  in  the  instruction  requested 
by  appellant.  The  eleventh  instruction  was  properly  refused 
for  attentions  of  other  young  men  should  not  have  been  con- 
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sidered  ^^as  tending  to  show  that  defendant  was  not  the  father 
of  her  child."  That  was  not  an  issue  in  the  case.  More- 
over, there  was  nothing  in  her  associations  with  other 
young  men  subsequent  to  February  8,  1903,  which  reflected 
on  her  chastity  in  any  way. 

The  record  is  singularly  free  from  error,  and  the  judg- 
ment is  affirmed. 


James  S.  Cheisman,  Geobob  W.  Bobabds  et  al.,  v.  H.  C. 
BBAin)ES,  W.  F.  Bakeb  et  al..  Members  of  the  Board 
of  Supervisors  of  Pottawattamie  County,  Iowa,  Appel- 
lants. 

Andbew  G.  Gilbert,  v.  H.  C.  Biundes,  W.  F.  Bakeb  et 
Aii.,  Members  of  the  Board  of  Supervisors  of  Pottawat- 
tamie County,  Iowa,  Appellants. 

Highways:    power  of  supervisors  to  vacate.    A  board  of  super- 

1  visors  has  power  to  vacate  the  streets  and  alleys  of  a  plat 
which  is  not  within  an  incorporated  town  or  city,  although 
there  may  have  been  an  incorporation  of  territory  including 
the  plat  during  a  portion  of  the  time  intervening  between  the 
platting  and  vacation  of  the  same,  but  which  had  been  an- 
nulled by  a  decree  of  the  court:  and  the  jurisdiction  of  the 
supervisors  in  such  circumstances,  conferred  by  Code,  sec- 
tion 422,  is  unaffected  by  the  provisions  of  section  920^  relating 
to  a  vacation  of  all  or  a  part  of  a  plat  upon  request  of  lot 
owners. 

Same:    notice:    appearance.    Failure  to  give  notice  to  other  land- 

2  owners  of  proceedings  to  vacate  highways  will  not  render  the 
proceedings  void  as  to  those  notified;  and  appearance  without 
notice  confers  jurisdiction. 

Highways:    vested  rights:    discontinuance.    Public  highways  are 

3  created  by  statute  either  directly  or  through  delegated  power, 
and  no  individual  can  acquire  a  vested  right  therein  which  will 
prevent  their  discontinuance,  at  the  instance  of  the  creative 
power. 

Vacation  of  highways:  Res  judicata.  The  expediency  of  vacating 
Vol.  137  Ia.— 28 
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4  a  county  highway  is  a  question  for  the  board  of  supervisors 
and  is  not  reviewable  in  certiorari  proceedings:  and  an  order 
restraining  abutting  owners  from  vacating  the  same  is  not  a 
bar  to  a  proceeding  under  the  statute  before  the  supervisors 
for  that  purpose. 

Appeal  from  Council  Bluffs  Superior  Court. —  Hon.  G.  H. 
Scott,  Judge. 

Wednesday,  July  3,  1907. 

Rehbaeing  Denied  Tuesday,  February  18,  1908. 

Two  cases  are  here  submitted  for  determination;  one 
an  action  in  certiorari  to  review  the  action  of  the  board  of 
supervisors  in  vacating  certain  streets  and  highways  of  Man- 
awa  Park,  and  the  other  an  action  in  equity  to  enjoin  the 
board  of  supervisors  from  vacating  certain  streets  and  high- 
ways in  Manawa  Park.  The  cases  were  tried  together. 
They  were  submitted  on  the  same  testimony  and  by  stipula- 
tion are  submitted  on  the  same  record  here.  Lake  Manawa 
is  a  small  lake  near  Council  Bluffs,  Iowa,  and  in  1887  the 
land  bordering  on  this  lake  to  the  north  was  platted  into  lots, 
streets,  and  alleys  by  the  then  owner  thereof,  one  I.  M.  Hay. 
In  1888,  a  town  known  as  Manawa  Park  was  incorporated, 
embracing  within  its  limits  the  plat  made  by  said  Hay,  and 
for  a  number  of  years  it  continued  as  a  de  facto  municipal 
corporation,  with  the  usual  oflSces  and  officers  provided  by 
law  for  such  corporations.  During  the  existence  of  said 
town,  some  of  the  plaintiffs  and  others  brought  an  action 
to  sever  certain  territory  from  the  town  of  Manawa  and  se- 
cured a  decree  severing  such  territory  and  vacating  all  of  the 
streets  and  alleys  of  Manawa  Park  north  of  Park  avenue, 
and,  after  such  severance,  all  the  lands  included  in  the  plat 
of  Manawa  Park  north  of  Park  avenue  were  inclosed  and 
used  as  agricultural  lands.  Still  later  suit  was  brought  to 
vacate  the  establishment  of  the  town  of  Lake  Manawa,  on  the 
ground  that  a  municipality  had  not  been  created  as  provided 


Feb.  1908]  Cheisman  v.  Bbandes.  435 

by  law,  and  in  that  action  a  judgment  was  entered  as  prayed, 
and  thereafter  the  town  of  Lake  Manawa  ceased  to  exist  as  a 
corporation  either  de  jure  or  de  facto.  In  1900,  the  Omaha, 
Council  Bluffs  &  Suburban  Railway  Company  became  the 
owner  of  blocks  27,  28,  29,  30,  31,  33,  and  34  of  Manawa 
Park,  and  thereafter  they  filed  an  instrument  as  the  owner 
of  abutting  property  vacating  those  blocks  and  the  alleys 
therein  and  the  streets  abutting  thereon,  including  South 
Third  street  between  blocks  30  and  31,  and  proceeded  to  in- 
close these  premises,  including  South  Third  street  between 
blocks  30  and  31,  as  a  part  of  their  park.  Proceedings  were 
also  had  before  the  board  of  supervisors  of  the  county  of  Pot- 
tawattamie, by  which  part  of  Boulevard,  Portland  avenue. 
South  Fourth  street,  and  Eegetta  avenue  were  vacated  by 
the  board  of  supervisors,  to  which  'proceedings  the  appellees 
herein,  other  than  the  Gilberts,  were  parties.  In  the  mean- 
time, a  part  of  the  old  county  road  east  of  South  Third  street 
had  been  vacated,  and  a  road  known  as  the  "  Marks'  Consent 
Eoad,"  connecting  South  Second  street  with  the  old  county 
road,  had  been  established.  In  1902,  Chrisman  and  others, 
plaintiffs  in  this  certiorari  action,  commenced  a  suit  in  the  su- 
perior court  of  Council  Bluffs  to  enjoin  the  inclosure  of  all 
these  streets  and  highways.  There  was  a  trial  of  that  case, 
and  a  judgment  therein  enjoining  the  street  railway  company 
from  the  inclosure  of  Park  avenue,  South  Third  street.  Lake 
avenue,  and  the  intersection  of  Boulevard  and  South  Third 
street,  and  dismissing  the  bill  as  to  other  streets.  An  appeal 
to  this  court  was  taken  in  that  case,  and  the  judgment  of  the 
lower  court  was  aflSrmed  by  an  opinion  which  is  reported  in 
125  Iowa,  133,  (Chrisman  v.  Railway  &  Bridge  Co.).  After 
this  decision  had  been  handed  down,  the  Omaha,  Council 
Bluffs  &  Suburban  Railway  Company  and  others  filed  with 
the  board  of  supervisors  the  petition  in  controversy  in  this 
action.  Notice  of  the  filing  of  this  petition  for  vacation  was 
in  proper  form,  and  service  was  had  on  all  the  plaintiffs  in 
this  certiorari  case  except  the  Gilberts  and  Day  and  Hess.     A 
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commissioner  was  duly  appointed  thereafter,  who  made  an 
examination  of  the  premises  and  reported  in  favor  of  the  va- 
cation. 

Pending  these  proceedings  before  the  board,  Gilbert,  the 
plaintiff  in  the  equity  case  herein,  sued  out  a  writ  of  injunc- 
tion to  restrain  the  board  of  supervisors  from  vacating  any  of 
these  streets  and  alleys.  A  temporary  restraining  order  was 
issued,  which  the  defendants  subsequently  moved  to  vacate  or 
modify,  and  it  was  in  fact  vacated  as  to  all  streets  and  alleys 
except  Main  street  and  Lake  avenue,  and,  as  to  these  streets, 
it  was  continued  for  final  hearing.  On  the  dissolution  of 
this  restraining  order,  the  board  of  supervisors  proceeded  to 
the  consideration  of  the  petition  for  the  vacation  of  the 
streets  and  alleys.  Objections  thereto  were  filed  by  Chris- 
man  and  Bobards  and  others  of  the  plaintiffs,  and  at  the  hear- 
ing the  Gilbert  brothers  appeared  and  were  represented  by 
coimsel,  and  Day  and  Hess  by  a  member  of  their  firm.  After 
a  full  hearing,  the  board  of  supervisors  passed  a  resolution 
vacating  all  the  streets  and  alleys  asked  to  be  vacated  in  the 
petition  except  Main  street  and  Lake  avenue,  and  continued 
the  hearing  as  to  those  streets.  Thereafter  the  appellees  in 
the  certiorari  case  sued  out  a  writ  of  certiorari  to  set  aside 
the  action  of  the  board  of  supervisors  in  vacating  these  streets, 
and  the  petitioners,  for  the  vacation  thereof,  dismissed  the 
application  pending  before  the  board  as  to  Main  street  and 
Lake  avenue.  On  the  trial,  there  was  a  judgment  in  the 
certiorari  action  reversing  the  action  of  the  board  of  super- 
visors; and,  in  the  equity  action,  the  injunction  as  to  Main 
street  and  Lake  avenue  was  made  perpetual,  and  as  to  the 
other  streets  and  alleys,  the  petition  was  dismissed.  It  is 
from  this  judgment  that  the  appeal  is  taken  in  this  case. —  Re- 
versed. 

Earl  &  Tinley,  for  appellants. 
FlicJcinger  Bros.,  for  appellees. 
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Sherwin,  J. —  It  is  apparent  from  the  statement  of 
this  case  that  the  controlling  question  involved  herein  is 
whether  the  board  of  supervisors  had  jurisdiction  under  the 
statute  to  vacate  the  streets  and  alleys  in  controversy.  If 
they  had  statutory  authority,  another  question  which  is  made 
by  the  record  is  whether  they  had  properly  before  them  the 
parties  necessary  to  a  valid  vacation  of  such  streets  and  al- 
leys. Some  other  questions  are  presented  for  determination 
which  will  be  considered  later  on. 

We  think  there  can  be  no  serious  question  as  to  the  pow- 
er conferred  on  the  board  of  supervisors  relative  to  the  streets 
and  alleys  involved  in  this  controversy.     It  must  be  remem- 
1.  Highways:        bcrcd  that  they  Were  created  by  plat  prior  to 
^pt^Ln       ^®  creation  of  the  corporation.     When  the 
to  vacate  j^^^  ^^^  platted,  it  was  simply  a  government 

subdivision,  and  was  not  within  the  limits  of  any  municipal- 
ity, and,  such  being  the  case,  it  is  clear  that,  during  the  time 
between  the  filing  of  the  plat  and  its  incorporation  into  a  mu- 
nicipality, the  streets  and  alleys  provided  for  in  the  plat  were 
under  the  control  of  the  board  of  supervisors  of  the  coimty, 
if  they  were  used  by  the  public,  and  it  is  the  contention  of 
both  the  appellants  and  the  appellees  that  they  were  so  used. 
By  Code,  section  422,  subdivision  16,  the  board  of  supervis- 
ors is  given  power  to  discontinue  any  State  or  territorial  high- 
way, and  by  subdivision  17  thereof  to  lay  out,  establish,  alter, 
or  discontinue  any  county  highway  heretofore  laid  out  or 
hereafter  to  be  laid  out  through  or  within  the  county.  By 
section  761  of  the  Code,  cities  and  towns  are  given  power  to 
establish,  lay  out,  open,  widen,  vacate,  etc,  streets  and  alleys. 
And,  from  these  two  sections,  together,  it  is  seen  that  the  pow- 
er of  establishing  and  vacating  roads  other  than  streets  and 
alleys  in  municipalities  is  lodged  in  the  board  of  supervisors 
of  the  county,  and  that  the  power  to  vacate  streets  and  alleys 
is  in  the  city  councils  of  cities  and  towns.  Code,  section  48, 
subdivision  5,  provides  that  "  the  words  highway  and  road 
include  public  bridges  and  may  be  held  equivalent  to  the 
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words  county  way,  county  road,  common  road  and  State 
road,"  and  by  section  1507  of  the  Code  it  is  provided  that 
"  all  public  streets  of  villages  are  a  part  of  the  road."  From 
a  consideration  of  these  various  statutes,  it  is  manifest  that, 
when  the  plat  of  Manawa  Park  was  filed,  its  streets  and  alleys 
became  county  roads,  within  the  definition  of  the  statute,  and 
were  subject  to  the  jurisdiction  of  the  board  of  supervisors ; 
and  while  it  is  probably  true  that,  after  the  incorporation  of 
the  town  of  Manawa,  the  control  over  its  streets  and  alleys 
passed  to  its  city  council,  when  the  incorporation  was  aban- 
doned or  was  put  out  of  existence  by  a  decree  of  the  court, 
the  control  of  its  streets  and  alleys  reverted  to  the  board  of 
supervisors,  and  that  said  board  was  the  only  tribunal  that 
had  jurisdiction  over  them,  and  the  board  could  do  with  them 
whatever  it  could  do  with  the  other  highways  of  the  county 
similarly  situated.  See  on  this  subject,  Maywood  Co,  et  al. 
V.  Village  of  Maywood,  118  111.  61  (6  N.  E.  866);  Chris- 
man  V,  Omaha  &  C.  B.  B.  Co,,  supra. 

The  appellees  contend  that  the  board  of  supervisors  have 
no  jurisdiction  under  the  statute  to  vacate  streets  and  alleys, 
claiming  that  they  can  only  be  vacated  under  the  provisions 
of  Code,  section  920.  This  section  is  clearly  not  applicable 
to  a  case  of  this  kind.  It  provides,  in  substance,  that  when- 
ever the  owners  of  any  tract  of  land  which  has  been  platted 
into  town  lots,  and  the  plat  of  which  has  been  recorded, 
shall  desire  to  vacate  the  plat,  or  a  part  thereof,  certain  pro- 
ceedings shall  be  had ;  and  it  further  provides  that,  if,  at  the 
hearing  of  the  petition,  it  shall  appear  that  all  the  owners  of 
lots  in  the  plat  or  a  part  thereof  to  be  vacated  desire  the  vaca- 
tion, and  there  is  no  valid  objection  thereto,  a  decree  shall 
be  entered  vacating  such  portion  of  the  plat  and  the  streets, 
alleys,  and  avenues  therein.  It  is  manifest  that  the  vacation 
of  all  or  a  part  of  a  plat  is  the  subject-matter  of  this  section 
of  the  statute,  and  that  the  vacation  of  the  streets  and  alleys 
in  such  plat  is  a  mere  incident  thereto.  There  can  be  no 
vacation  of  all  or  a  part  of  a  plat  without  the  vacation  of  all 
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or  a  part  of  the  streets  and  alleys,  and  the  vacation  of  such 
streets  and  alleys  under  this  section  was  not  intended  in  our 
judgment  to  deprive  city  councils  or  boards  of  supervisors 
of  the  powers  conferred  upon  them  relative  to  the  vacation 
of  streets  and  highways.  Section  920  does  not  refer  to,  or 
by  its  express  terms  attempt  to  limit,  the  power  of  city  coun- 
cils or  boards  of  supervisors  in  the  vacation  of  streets  or  high- 
ways, and  we  think  it  must  be  held  that  the  section  provides 
an  additional  means  for  their  vacation  when  it  is  sought  to 
vacate  the  entire  plat  or  a  part  thereof.  Counsel  for  appel- 
lees contend  that,  as  these  streets  were  created  by  the  plat  for 
Manawa  Park,  they  were  parts  of  the  plat,  and  can  be  vacated 
only  in  the  manner  provided  by  section  920 ;  but  to  so  hold 
would  be  to  repeal  the  powers  conferred  upon  the  board  of 
supervisors  by  section  422  of  the  Code,  and  upon  city  coun- 
cils by  section  751  thereof,  and  it  is  a  familiar  rule  that 
statutes  will  never  be  repealed*  by  implication,  unless  it  is 
found  to  be  absolutely  necessary.  This  necessity  does  not 
exist  in  the  present  case.  Furthermore,  in  Chrismcm  v.  Raih 
way  Co.,  supra,  it  was  held  that  the  vacation  of  some  of  the 
streets  in  Manawa  Park  by  the  board  of  supervisors  was  legal, 
and  it  was  sustained. 

The  appellees  urge  that  the  action  of  the  board  of  super- 
visors cannot  be  sustained,  because  some  of  the  abutting  own- 
ers, other  than  themselves,  were  not  served  with  notice  of 
«.  Same:  the  petition  for  the  vacation  of  the  streets  and 

notice:  ^ 

appearance  alleys ;  but  their  contention  is  settled  adversely 
to  them  in  Ross  v.  Board  of  Supervisors,  128  Iowa,  427.  Of 
course,  where  the  parties  appeared,  the  board^  had  jurisdic- 
tion, whether  there  had  been  a  service  of  notice  or  not. 

It  is  claimed  that  the  owners  of  lots  in  Manawa  Park 
acquired  a  vested  interest  in  the  use  of  these  highways  which 
could  not  be  disturbed  by  any  action  of  the 
vcSe?righu:     board  of  supervisors;  but  there  is  manifestly 
nothing  in  this  contention.     While  the  princi- 
ple would  be  applied  to  a  controversy  between  private  individ- 
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uals,  it  has  no  application  where  it  is  sought  to  procure  a 
statutory  vacation  of  a  highway  through  a  tribunal  given 
power  by  the  statute  to  determine  such  questions.  Public 
highways  are  created  by  statute  either  directly  or  through 
delegated  power,  and  it  is  manifest  that  they  may  be  discon- 
tinued by  the  same  power  that  created  them,  and  that  no  in- 
dividual can  acquire  such  vested  rights  against  the  State  as 
will  prevent  the  discontinuance  of  a  particular  highway.  The 
position  of  the  appellees  is,  in  effect,  that  they  have  such  a 
vested  right  in  the  maintenance  of  the  streets  and  alley3  in 
question  that  the  State  itself,  the  creator  thereof  in  the  inter- 
est of  the  general  public,  cannot  provide  for  the  vacation  of 
such  streets  in  opposition  to  the  wish  of  the  appellees ;  but,  as 
we  have  seen,  there  is  no  merit  in  this  contention.  Further- 
more, if  it  were  to  be  conceded  for  the  purpose  of  this  case 
that  plaintiffs  have  a  vested  interest  in  the  maintenance  of 
such  street  and  alley  access  to  Lake  Manawa,  the  record 
clearly  shows  that  there  are  other  ways  by  which  they  may 
reach  said  lake,  and,  such  being  the  case,  they  cannot  insist 
upon  having  the  ways  in  controversy  kept  open  for  their  ac- 
commodation.    Lorenzen  v.  Preston,  53  Iowa,  580. 

The  appellees  claim  that  there  was  fraud  in  procuring 
the  signatures  to  the  petition  for  the  vacation  of  these  streets 
and  alleys,  but  there  is  nothing  in  this  claim. 

It  is  also  said  that  the  appellants  are  precluded  from 
making  an  application  for  the  vacation  of  these  streets  and 
alleys  on  account  of  the  adjudication  in  the  Chrisman  case, 

supra.     The    contention    is    evidently    based 
hIchwaysTw  upon  the  theory  that  the  injunction  in  that 

case  restrained  the  railway  company  from  va- 
cating, or  attempting  to  vacate,  any  of  the  streets  referred  to. 
There  was  no  adjudication  in  that  case  which  would  deny 
the  appellants  herein  the  right  to  proceed  under  the  statute 
for  the  vacation  of  such  streets  and  alleys.  It  only  held 
that  the  railway  company,  as  the  owner  of  abutting  property, 
could  not  itself  vacate  the  streets.     It  did  not  hold  that  they 
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might  not  be  vacated  in  the  interest  of  the  public,  and  hence 
nothing  therein  denies  the  appellants  the  right  to  proceed  un- 
der the  statute.  The  expediency  of  vacating  these  streets 
and  alleys  was  a  question  for  the  board  of  supervisors,  and 
is  not  reviewable  in  this  action.  Tiedt  v.  Cartensen,  61 
Iowa,  334 ;  Spitzer  v.  Bunyan,  113  Iowa,  620. 

For  the  reasons  stated,  the  trial  court  was  in  error,  and 
its  judgment  must  be,  and  it  is, —  Reversed. 


JoHir  E.  Watkins  and  Bebtha  Watkins,  Appellants  v.  Wa- 
bash Batlboad  Compant,  Appellee. 

Eminent  domain:    evidence  of  value.    For  the  purpose  of  testing 

1  the  knowledge  of  a  witness  and  his  competency  to  speak  con- 
cerning the  value  of  land  sought  to  be  condemned,  he  may 
be  cross-examined  as  to  the  value  of  other  like  lands  in  the 
vicinity;  but  such  testimony  is  not  admissible  as  substantive 
evidence  of  the  value  of  the  property  in  controversy  and 
should  not  be  submitted  to  the  jury  for  that  purpose. 

Same:    measuke  of  damages:    instruchon.    The  measure  of  dam- 

2  ages  in  cases  of  condemnation  is  the  difference  between  the  fair 
market  value  of  the  tract  as  a  whole  immediately  before  and 
after  the  taking;  and  an  instruction  which  limits  recovery  to 
the  value  of  the  land  actually  taken  ignoring  a  depreci$ition  in 
value  of  the  farm  as  a  whole,  where  there  is  competent  evi- 
dence of  such  depreciation,  is  erroneous. 

Appeal  from  Marion  District  Court. —  Hok.  J.  H.  Applet 
GATE,  Judge. 

Tuesday,  Novembeb  19,  1907. 

Bbheabing  Denied  Tuesday,  Febbuaby  18,  1908. 

The  opinion  states  the  case. —  Reversed. 

N.  E.  Kendall  and  Crozier  &  Welch,  for  appellants. 

Kinkead  &  Menizer  and  Bead  &  Read,  for  appellee. 
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Weaveb,  C.  J. —  Ad  quad  damnum  proceedings  having 
been  instituted  for  the  condemnation  of  land  for  the  use  of 
the  defendant  railway,  the  sheriff's  jury  assessed  the  plain- 
tiff's damages  at  $325.  From  this  finding  the  defendant  ap- 
pealed to  the  district  court,  where,  upon  trial  to  a  jury,  the  * 
damages  were  assessed  at  $223.95,  and  plaintiff  appeals. 

The  principal  question  presented  for  our  review  involves 
the  ruling  of  the  trial  court  in  admitting  the  testimony  of 
one  Leopold  Liike,  a  witness  on  behalf  of  the  defendant,  as 
to  the  price  at  which  he  had  sold  his  own  land,  and  in  giv- 
ing to  the  jury  an  instruction  relating  to  the  weight  to  be 
given  to  this  and  other  similar  testimony.  The  witness  above- 
mentioned,  having  first  testified  that  he  was  and  had  been 
the  owner  of  land  in  the  vicinity  of  plaintiff's  farm  and  was 
familiar  with  land  values  in  that  neighborhood,  estimated 
the  fair  market  value  of  plaintiff's  farm  at  $60  per  acre.  He 
then  proceeded  to  say  that  at  the  date  of  the  condemnation 
proceedings  he  owned  a  tract  of  land  within  about  one-quar- 
ter of  a  mile  from  Watkins'  land ;  that  both  were  on  the  same 
creek,  had  about  the  same  proportion  of  bottom  land,  and 
were  quite  similar  in  quality,  except  that  Watkins'  land  was 
under  better  cultivation.  He  further  stated  that  shortly  be- 
fore the  trial  he  had  sold  the  tract  he  had  previously  men- 
tioned. The  condemnation  proceedings  were  had  in  May, 
1903,  and  the  trial  at  which  the  witness  testified  took  place 
in  October,  1904.  He  was  then  asked  by  defendant's  coun- 
sel :  "  Q.  What  change  has  there  been  in  market  values  of 
land  in  that  locality  since  May,  1903,  and  at  time  you  sold 
your  place  ?  (Objected  to  by  plaintiff  as  incompetent,  irrele- 
vant, and  immaterial.  Overruled.  Plaintiff  excepts.)  A. 
None  that  I  know  of.  Q.  At  what  price  did  you  sell  your 
land  ?  (Objected  to  as  incompetent  and  immaterial,  and  be- 
cause witness  says  his  land  was  inferior  to  the  Watkins  land. 
Overruled.    Plaintiff  excepts.)     A.  $60  per  acre." 

It  is  to  be  conceded  that  under  some  circumstances  tes- 
timony of  this  kind  is  admissible  to  show  the  knowledge  of 
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the  witness  and  his  competency  to  speak  as  an  expert  upon 
j.^  the  subject  concerning  which  he  is  being  exam- 

??idcnce  ined.     This  is  especially  true  where  the  wit- 

of  value  jjggg  jjgg  gsgumed  to  express  an  opinion,  and  is 

being  cross-examined  for  the  purpose  of  testing  the  weight 
and  value  of  his  testimony.  King  v.  Railroad  Co.,  34  Iowa, 
468  'jWinhelmans  v.  Railroad  Co.,  62  Iowa,  11 ;  Cummins  v 
Railroad  Co.,  63  Iowa,  397 ;  Hollingsworth  v.  Railroad  Co., 
63  Iowa,  443.  But  the  practically  imiversal  rule  is  to  the 
effect  that  such  testimony  is  not  admissible  as  sub- 
stantive evidence  of  the  value  of  the  property  which 
is  the  subject  of  the  controversy.  That  the  offer  of 
the  testimony  in  the  present  case  was  not  intended 
simply  to  show  the  qualification  of  the  witness  to  give  an  opin- 
ion of  the  value  of  plaintiff's  land  can  hardly  be  disputed 
from  the  record  before  us.  The  witness  had  already  shown 
his  qualification  by  testifying  to  his  ownership  of  land  in  that 
vicinity,  and  to  his  familiarity  with  land  values  in  the  neigh- 
borhood. Having  thus  shown  his  qualification,  he  had  been 
allowed  to  give  his  testimony  without  objection.  Thereafter, 
and  apparently  for  no  other  reason  than  to  corroborate  his 
estimate  and  give  it  additional  strength  and  influence  with 
the  jury,  he  was  allowed  to  state  that  nearly  a  year  and  a  half 
after  the  condenmation  proceedings  were  instituted  and  the 
sheriff's  jury  had  made  its  assessment  of  damages  he  had  sold 
his  own  land  at  $60  per  acre.  In  this  we  think  there  was 
prejudicial  error.  See  Railroad  Co.  v.  Huster,  40  Pa.  63 ; 
Railroad  Co.  v.  Bunnell,  81  Pa.  414;  Railroad  Co.  v.  Ben- 
son,  36  N.  J.  Law,  557;  Railroad  Co.  v.  Pearson,  35  Cal. 
247;  Railroad  Co.  v.  Keith,  53  Ga.  178.  The  reasoning 
upon  which  the  doctrine  of  these  cases  is  based  is  usually 
stated  as  follows : 

The  value  of  the  property  in  controversy  may  be  shown 
by  the  testimony  of  competent  witnesses,  and  on  cross-ex- 
amination, for  the  purpose  of  testing  their  knowledge  re- 
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specting  the  market  value  of  land  in  that  vicinity,  they  may 
be  asked  to  name  such  sales  of  property  and  prices  therefor 
as  have  come  to  their  attention.  But  a  party  may  not  estab- 
lish the  value  of  his  land  by  showing  what  was  paid  for  an- 
other parcel  similarly  situated  because  it  appears  to  give  to  the 
agreement  of  the  grantor  and  grantee  the  effect  of  evidence 
by  them  that  the  consideration  for  the  conveyance  was  the 
market  value,  without  giving  to  the  opposite  party  the  bene- 
fit of  cross-examination  to  show  that  one  or  both  were  mis- 
taken. If  such  fact  is  to  be  admitted  as  some  evidence  of 
value,  then  prima  facie  a  case  could  be  made  out  so  far 
as  the  question  of  damages  is  concerned  by  proving  a  single 
sale,  and  thus  the  agreement  of  the  parties  to  such  sale  which 
may  have  been  the  result  of  necessity  or  caprice  would  be 
evidence  of  the  market  value  of  land  similarly  situated,  and 
become  a  standard  by  which  to  measure  the  value  of  the  land 
in  controversy.  This  would  lead  to  an  attempt  by  the  oppos- 
ing party,  first,  to  show  the  dissimilarity  of  the  two  parcels 
of  land ;  and,  second,  the  circumstances  surroimding  the  par- 
ties which  induced  the  conveyance,  such  as  a  sale  by  one  in 
danger  of  insolvency  in  order  to  realize  money  to  support 
his  business,  or  a  sale  in  any  other  emergency  which  forbids 
the  grantor  to  wait  a  reasonable  length  of  time  for  the  pub- 
lic to  be  informed  of  the  fact  that  his  property  is  in  the 
market,  or,  on  the  other  hand,  that  the  price  paid  was  ex- 
cessive and  occasioned  by  the  fact  that  the  grantee  was  not 
a  resident  of  the  locality  nor  acquainted  with  real  values, 
and  was  thus  readily  induced  to  pay  a  sum  far  exceeding  the 
market,  value.  Thus  each  transaction  in  real  estate  claimed 
to  be  similarly  situated  might  present  two  side  issues  whfch 
could  be  made  the  subject  of  as  vigorous  contention  as  the 
main  issue,  and,  if  the  transactions  were  numerous,  it  would 
result  in  unduly  prolonging  the  trial  and  imnecessarily  con- 
fusing the  issues  with  the  added  disadvantage  of  rendering 
preparation  for  trial  difficult. 

See  Huntington  v.  Attrill,  118  N.  T.  365  (23  K  E. 
644) ;  Mayor  v,  McCarthy,  102  K  Y.  630  (8  N.  E.  85). 
There  is  some  language  in  the  opinion  of  this  court  in  Chero- 
Jcee  V.  Tovm  Lot  Co.,  52  Iowa,  279,  which  affords  ground 
for  the  contention  of  the  appellee  in  this  respect.  But  this 
language  was  materially  modified  upon  the  rehearing  of  that 
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case,  and  so  far  as  we  know,  this  court  has  never  recognized 
that  case  as  establishing  the  rule  that  the  price  realized  by 
the  sale  of  one  tract  of  land  affords  a  standard  by  which  the 
jury  may  determine  the  value  of  another  tract.  Moreover, 
the  witness  in  the  present  instance,  while  showing  that  in 
some  features  there  was  a  similarity  between  the  land  for- 
merly owned  by  him  and  the  land  owned  by  plaintiff,  con- 
cedes that  there  was  a  difference  in  favor  of  plaintiff's  prop- 
erty, in  that  it  was  under  a  better  state  of  cultivation  and 
the  fact  that  the  improvements  on  his  land  were  of  little  or  no 
value.  These  admissions  on  his  part  show  that  there  was  a 
substantial  difference  between  the  two  tracts  in  some  of  the 
essential  elements  which  ordinarily  affect  in  a  material  de- 
gree their  character  and  market  value,  and,  even  if  we  are 
to  give  the  case  of  Cherokee  v.  Town  Lot  Co.  the  full  effect 
of  an  authoritative  precedent  in  cases  presenting  a  like  state- 
ment of  facts,  we  think  it  would  not  be  applicable  to  a  state  of 
facts  such  as  is  here  disclosed.  As  having  some  bearing  on 
this  question,  see  Simons  v.  Railroad  Co.,  128  Iowa,  139; 
Ranch  v.  Cedar  Rapids,  134  la.  563.  During  the  course  of 
the  trial  in  the  district  court,  it  was  developed  that  since  the 
condenmation  proceedings  plaintiff  had  sold  his  farm,  re- 
ceiving $60  per  acre  therefor,  and  reserving  to  himself  the 
right  to  such  damages  as  should  finally  be  awarded  against 
the  railroad  company.  Concerning  this  fact,  and  the  testi- 
mony of  the  witness  Liike  to  which  we  have  already  adverted, 
the  court  gave  the  jury  an  instruction  embodying  the  follow- 
ing language : 

Testimony  has  been  introduced,  upon  the  trial  of  this 
case  with  reference  to  the  sale  of  the  Liike  farm,  in  the 
vicinity  of  the  land  owned  by  plaintiff,  and  you  are  in- 
structed that,  in  determining  the  reasonable  market  value  of 
plaintiff's  farm,  if  you  find  from  the  evidence  that  the  farm, 
if  sold  in  the  vicinity  of  plaintiff's  farm,  was  similar  in  char- 
acter to  plaintiff's  farm,  and  that  same  was  sold  near  the 
time  of  the  location  of  the  switch  upon  plaintiff's  land,  or 
at  such  time,  thereafter  as  that  there  was  no  change  in  the 
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reasonable  market  value  of  land  in  that  vicinity,  then  and  in 
that  event  it  would  be  proper  for  you  to  take  into  considera- 
tion the  price  at  which  the  farm  was  sold  in  determining 
the  reasonable  market  value  of  plaintiff's  farm.  It  is  also 
shown  by  the  testimony  that,  since  the  locating  of  such  switch 
upon  plaintiflPs  farm,  plaintiff  has  sold  said  farm  at  $60 
per  acre.  You  are  instructed  that  if  you  find  from  the  pre- 
ponderance of  the  evidence  in  this  case  that  prior  to  the 
location  of  said  switch  upon  plaintiffs  farm  the  reasonable 
market  value  of  said  farm  did  not  exceed  the  sum  of  $60 
per  acre,  and  you  further  find  from  the  preponderance  of 
the  evidence  that  the  locating  of  said  switch  upon  plain- 
tiffs farm  in  no  way  of  itself  increased  the  market  value 
thereof,  and  you  further  find  that  the  market  value  of  said 
farm  was  not  otherwise  enhanced  between  the  locating  of  said 
switch  upon  said  farm  and  his  sale  thereof,  then,  and  in  that 
event,  plaintiff  would  be  entitled  to  recover  in  this  case  only 
the  reasonable  market  value  of  the  land  actually  appropri- 
ated by  the  defendant. 

As  we  have  already  held  that  the  testimony  of  Liike  in 
this  respect  was  improperly  admitted,  it  follows  that  this  in- 
struction so  far  as  it  submits  such  testimony  to  the  jury  for 
their  consideration  in  determining  the  rieasonable  value  of  the 
land  in  question,  must  be  disapproved. 

We  are  also  of  the  opinion  that  the  instruction  concerning 
the  effect  of  plaintiffs  sale  of  the  land  after  the  condemnation 
was  erroneous.  The  approved  rule  for  the  measurement  of 
2  Sam**  damages  in  this  class  of  cases  is  the  difference 

SSiagcs?*'  between  the  fair  market  value  of  the  tract  of 
instruction.  j^^j^j  ^g  ^  whole  immediately  before  the  con- 
demnation of  a  part  thereof  and  the  fair  market  value  of  such 
tract  immediately  after  such  condemnation,  without  taking 
into  consideration  any  actual  or  possible  benefits  which  may 
be  occasioned  to  the  property  by  reason  of  the  improvement 
for  which  the  condemnation  was  made.  Now,  if  we  under- 
stand the  language  of  this  instruction,  it  omits  entirely  the 
element  of  depreciation,  if  any,  in  the  value  of  the  land,  and 
says  to  the  jury  if  the  market  value  of  the  farm  at  the  time 
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of  the  condemnation  did  not  exceed  $60  per  acre,  and  if  such 
value  was  not  thereafter  enhanced  either  by  reason  of  the  lo- 
cation of  the  switch  for  which  condemnation  was  made,  and 
was  not  otherwise  enhanced  prior  to  his  sale  thereof,  then  he 
would  be  entitled' to  recover  only  the  reasonable  market  value 
of  the  land  actually  taken  and  appropriated  by  the  defend- 
ant. There  was  evidence  before  the  jury  on  part  of  the 
plaintiff  tending  to  show  that  the  condemnation  of  this  por- 
tion of  the  farm  had  the  effect  to  depreciate  its  market  value 
as  a  whole  from  $3  to  $10  per  acre.  If  this  testimony  was 
true,  plaintiff  suffered  a  damage  far  in  excess  of  the  value  of 
the  land  actually  taken  by  the  railroad  company,  yet,  under 
the  doctrine  or  rule  stated  in  this  instruction,  he  would  not 
be  entitled  to  recover  anything  beyond  the  value  of  that  acre- 
age. While  the  price  at  which  he  sold  the  farm  may  have 
been  a  circumstance  which  the  jury  might  legitimately  con- 
sider as  bearing  upon  the  value  of  the  property,  and  while  it 
might  be  true  that  in  selling  he  obtained  a  price  for  such 
land  fully  equal  to  its  market  value,  before  the  condemnation, 
it  by  no  means  necessarily  follows  that  his  farm  as  a  whole 
did  not  suffer  a  material  depreciation  by  reason  of  the  de- 
fendant's appropriation  of  the  tract  in  question.  The  assign- 
ment of  error  upon  the  giving  of  this  instruction  must  there- 
fore be  sustained. 

Other  questions  presented  in  argument  become  immate- 
rial in  view  of  the  conclusions  we  have  hereinbefore  stated. 

For  the  reasons  already  given,  the  judgment  of  the  dis- 
trict court  must  be,  and  it  is,  reversed. 


Geoboe  McQuire,  Appellant,  v.  Wateeloo  &  Cedar  Falls  J137 

Union  Mill  Company.  '  — 

Master  and  servant:    negligence:    vice  PRiNapAL.    A  vice  principal 

1    may,  as  to  the  particular  work  in  which  he  assists,  be  only 

a  co-employ6;  but  in  so  far  as  he  represents  the  employer  in 


J 
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the  discharge  of  duties  resting  upon  the  employer  with  ref- 
erence to  the  safety  of  an  employ^,  his  negligence  is  not  that 
of  a  fellow-servant  but  that  of  the  principal. 

Same:    safe  appuances.    A  .vice  principal   representing   his   em- 

2  ployer  must  take  reasonable  precaution  to  see  that  tools  fur- 
nished an  employe  for  performing  a  work' involving  his  safety 
are  adequate  and  sufficient. 

Same:    proximate  cause.    Where  a  workman  is  charged  with  no 

3  duty  in  the  selection  of  tools  with  which  he  is  directed  to  work 
and  has  no  knowledge  of  their  sufficiency  or  safety,  it  is  not 
the  defective  appliance  but  the  direction  to  work  in  the  dan- 
gerous position  made  so  by  use  of  the  defective  appliance, 
which  is  the  proximate  cause  of  an  injury  received  while  so 
employed. 

Appeal  from  BlachhawJc  District  Court. —  Hon.  A.  S.  Blaib, 

Judge. 

Tuesday,  Novembeb  19,  1907. 

Eeheabing  Denied  Tuesday,  Februaby  18,  1908. 

Action  to  recover  damages  for  injury  received  by  plain- 
tiff while  in  defendant's  employ  and  alleged  to  have  resulted 
from  defendant's  negligence.  At  the  close  of  the  evidence 
the  court  sustained  defendant's  motion  to  direct  a  verdict  in 
its  favor,  and,  from  a  judgment  on  such  directed  verdict, 
plaintiff  appeals. —  Reversed. 

Boies  &  Boies  and  Edwards  &  Longley,  for  appellant 

Miller  &  Williams  and  Mullan  &  Pickett,  for  appellee. 

•  McClain,  J. —  At  the  time  when  the  accident  to  plain- 
tiff occurred,  resulting  in  the  injury  for  which  he  seeks  to 
recover  damages  in  this  action,  the  defendant  corporation 
owned  and  was  operating  a  water  power  flouring  mill  at  Ce- 
dar Falls.  Plaintiff  was  in  their  employ  about  the  mill,  act- 
ing in  general  as  salesman  and  in  the  shipping  of  the  product. 
Some  changes  in  the  building  were  at  that  time  in  progress, 
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and  as  this  interfered  to  some  extent  with  the  regular  opera- 
tion of  the  mill,  plaintiff  was  directed  by  the  president  of 
the  company  to  assist  the  men  about  the  work  of  remodeling 
whenever  he  could.  The  principal  work  in  connection  with* 
which  plaintiff  was  injured  was  the  removing  of  some  tim- 
bers which  had  constituted  the  "husk  frame''  designed  to 
support  the  millstones  and  their  gearings  in  the  days  of  stone 
milling,  but  which  had  been  superseded  by  other  machinery. 
These  timbers  were  directly  over  the  flume.  One  Lemmer 
was  in  charge  as  superintendent  of  the  mechanical  department 
of  defendant's  business  and  in  general  supervision  of  the  run- 
ning of  the  mills.  Under  him  the  work  of  removing 
these  timbers  was  being  carried  on.  On  the  morning 
of  the  day  of  the  accident,  some  workmen  had  removed 
one  of  the  timbers  by  means  of  a  chain  fastened  around  it 
and  hooked  to  a  rope  and  pulley  tackle,  by  means  of  which  it 
had  been  elevated  from  its  place.  When  Leinmar  arrived 
that  morning  to  take  personal  charge  of  the  work,  these  men, 
with  the  assistance  of  plaintiff,  were  taking  away  the  timber 
which  had  been  raised  and  the  uprights  which  were  connected 
with  it.  By  Lemmer's  direction  the  men  who  had  already 
been  engaged  in  raising  the  first  timber  attached  the  tackle 
to  the  second  timber,  or  "bent,"  by  the  same  chain  which 
they  had  used  in  raising  the  first  timber,  and  proceeded,  with 
Lenmier's  help,  to  raise  it  from  its  position  so  that  it  also 
might  be  removed.  After  it  had  been  raised  some  little  dis- 
tance, one  end  of  it  caught  at  the  side  of  the  building  and 
Lemmer  directed  plaintiff,  who  had  not  been  assisting  in  the 
raising  of  this  "  bent,"  to  go  to  the  end  of  the  timber  and 
release  it  from  the  obstruction  by  pulling  it  towards  him. 
While  plaintiff  was  endeavoring  to  do  so,  the  chain  broke,  and 
the  fall  of  the  timber  precipitated  plaintiff  forward  to  the 
bottom  of  the  flume,  causing  him  to  sustain  serious  and  per- 
manent injuries  for  which  he  seeks  to  recover  damages.  The 
evidence  tends  to  show  that  the  chain  which  broke  was 
old  and  somewhat  worn,  and  that  it  was  not  of  suflScient 
Vol.   137  Ia.— 29 
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strength,  from  these  defects,  and  also  on  account  of  its  size, 
to  be  safely  used  to  sustain  so  great  a  weight,  and  that  it 
had  been  selected  by  the  workmen,  before  Lemmer's  arrival 
.and  before  plaintiff  was  engaged  in  this  particular  work, 
from  other  chains  furnished  by  defendant,  some  of  which 
\^ere  larger  and  amply  sufficient  for  the  purpose. 

The  negligence  alleged  was  in  using  a  chain  which  was 
defective  and  insufficient  to  support  the  weight  of  the  timber 
which  was  to  be  lifted  by  it,  and  in  using  the  chain  in  a  care- 
less and  negligent  manner  without  inspection  and  without 
knowledge  which  might  have  been  acquired  by  the  exercise  of 
reasonable  care  that  such  chain  was  defective  and  insufficient. 
It  was  further  alleged  that  defendant  through  its  superintend- 
ent and  vice  principal  carelessly  and  negligently  directed 
plaintiff  to  go  into  a  hazardous  position  to  work  without 
knowledge  on  his  part  of  the  inadequacy  and  insufficiency  of 
the  chain,  the  breaking  of  which  was  likely  to  cause  him  in- 
jury. Plaintiff  pleaded,  also,  his  own  freedom  from  con- 
tributory negligence.  By  answer  the  defendant  pleaded  a 
general  denial,  and  specifically  alleged  assumption  of  risk  by 
plaintiff.  The  grounds  on  which  a  directed  verdict  was 
asked  in  favor  of  defendant  were  that  all  who  were  engaged 
in  raising  this  timber  were  for  the  time  being  co-employes; 
that,  as  defendant  furnished  sufficient  appliances,  the  selec- 
tion of  an  insufficient  chain  was  the  negligence  of  one  of 
such  employes  causing  the  injury  without  fault  of  defendant ; 
and  that  plaintiff  assumed  the  risk  of  the  negligence  of  his 
co-employes  which  resulted  in  injury  to  him. 

Without  elaboration  of  the  well-known  rules  of  law 
frequently  announced  by  this  court  applicable  to  analogous 
states  of  fact,  it  is  sufficient  that  we  indicate  briefly  the  niles 
1.  Master  AND       ^^  ^^^  applicable  to  the  situation  of  the  par- 

i^raceTvSSf'    ties   which    in   our  opinion   are   controlling. 

pnncipai.  Lemmcr  was   unquestionably  the  vice  prin- 

cipal, that  is,  the  representative  of  the  defendant  in  con- 
trol of  the  work,  with  authority  to  direct  plaintiff  as  to 
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what  he  should  do  in  connection  therewith,  and  bound  to 
discharge  any  duty  toward  plaintiff  which  rested  upon  de- 
fendant as  employer.  It  is  true  that  one  who  stands  in  rela- 
tion to  the  work  as  vice  principal  may,  as  to  the  operation 
actually  carried  on  in  which  he  assists,  be  only  a  co-employe 
as  to  others  engaged  in  the  same  particular  undertaking. 
McQueeny  v.  Chicago,  M.  &  St.  P.  B.  Co.,  120  Iowa,  522 ; 
Benn  v.  Null,  65  Iowa,  407 ;  Scott  v.  Chicago  0.  W.  B.  Co., 
113  Iowa,  381 ;  Oeesen  v.  Saguin,  115  Iowa,  7 ;  Collingwood 
V.  Illinois  &  Iowa  Fuel  Co.,  125  Iowa,  537.  But  so  far  as 
he  represents  the  employer  in  the  discharge  of  duties  resting 
upon  the  employer  with  reference  to  the  safety  of  the  em- 
ploy6,  his  negligence  is  not  the  negligence  of  a  fellow  servanti 
but  the  negligence  of  the  employer. 

The  immediate  danger  in  which  plaintiff  was  placed  with 
the  result  that  he  was  injured,  arose  from  his  undertaking 
to  loosen  the  end  of  the  timber  from  the  side  of  the  building 
2.  Samb:  safe  while  the  timber  was  supported  by  an  insuf- 
appiianccs.  ficicut  and  defective  chain,  and  this  danger 
was  one  to  which  he  was  subjected  by  the  direct  order  of 
Lemmer.  Plaintiff  had  had  nothing  to  do  with  the  selecting 
of  the  chain,  and  we  think  that  in  directing  plaintiff  to  put 
himself  into  this  position,  which  was  evidently  dangerous  if 
the  chain  was  insufficient,  Lemmer  representing  his  em- 
ployer as  vice  principal,  owed  to  plaintiff  the  duty  of  exercis- 
ing reasonable  care  to  see  that  the  appliances  in  use,  any 
defect  in  which  would  be  likely  to  result  in  injury  to  plaintiff, 
were  adequate  and  sufficient.  In  short,  it  was  Lemmer's 
duty  to  take  reasonable  precautions  as  vice  principal  to  see 
that  the  support  of  this  timber,  the  fall  of  which  would 
imperil  the  plaintiff  in  performing  the  directed  service,  was 
adequate.  Lemmer  took  no  such  precautions.  If  he  had 
inspected  the  chain  and  exercised  such  judgment  with  refer- 
ence thereto  as  his  employer,  charged  with  the  duty  of  seeing 
that  plaintiff  had  a  safe  place  to  work,  was  bound  to  exercise, 
he  would  have  known,  as  the  evidence  tends  to  show,  that 
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the  chain  was  insufficient  and  that  plaintiff  would  be  put  in 
danger  by  attempting  to  perform  the  directed  service.  Under 
these  circumstances,  it  was  for  the  jury  to  say  whether  there 
was  negligence  on  the  part  of  Lemmer,  as  vice  principal,  with 
which  the  defendant  was  chargeable,  resulting  in  injury  to 
plaintiff. 

As  it  seems  to  us,  the  rule  which  relieves  the  employer 
from  liability  where  adequate  tools  are  furnished  and  avail- 
able to  the  employes  and  they  select  those  which  are  inade- 
8.  Samb:  quate  has  no  application  here.     It  was  not  the 

cai»c  selection  by  the  workmen  of  a  defective  or. 

insufficient  chain  which  approximately  caused  plaintiff^s  in- 
jury, but  the  direction  to  him  to  work  in  a  position  which  was 
dangerous  by  reason  of  a  defective  or  insufficient  chain ;  the 
sufficiency  of  the  chain  being  a  matter  as  to  which  the  em- 
ployer was  bound  to  exercise  competent  care  and  supervision, 
but  as  to  which  plaintiff  was  charged  with  no  duty  and  pos- 
sessed of  no  knowledge. 

We  reach  the  conclusion  that  the  evidence  tended  to  show 
negligence  on  the  part  of  defendant  resulting  in  the  injury 
of  which  plaintiff  complains,  and  that,  therefore,  the  case 
should  have  been  submitted  to  the  jury  for  their  verdict 

The  judgment  of  the  trial  court  is  therefore  reversed. 


S.  A.  EcKEBSoN,  Appellant,  v.  City  of  Des  Moines  et  al.. 
Appellees;  A.  M.  Huston  et  al..  Interveners,  Ap- 
pellants. 

Constitutional  law:  guaranty  of  repubucan  form  of  government: 
AppucATioN  OF  CONSTITUTIONAL  PROVISION.  The  provision  of  the 
1  United  States  Constitution  guaranteeing  to  each  State  a  repub- 
lican form  of  government  has  application  only  to  the  form  of 
State  government,  and  not  to  a  system  of  local  government  pro- 
vided by  the  States  for  their  municipalities  or  other  subdivi- 
sions; and  chapter  48,  Acts  32d  General  Assembly,  providing 
for  the  government  of  certain  municipalities  is  not  in  violation 
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of  such  provision,  in  that  it  ignores  the  essential  features  of  a 
republican  form  of  government  by  committing  the  executive, 
legislative  and  judicial  departments  to  a  single  board  or  gov- 
erning body. 

Constitutional  law:    MuxiapAL  government  :    distribution  op  power. 

2  Article  3,  section  1  of  the  Constitution  of  Iowa  providing  that 
the  government  of  the  State  shall  be  divided  into  three  depart- 
ments, legislative,  executive  and  judicial,  and  that  persons 
charged  with  the  duty  of  exercising  powers  belonging  to  one 
department  shall  not  exercise  those  pertaining  to  either  of  the 
others,  has  application  only  to  the  State  government  and  not 
to  that  of  municipalities;  and  the  legislature  has  power  to  de- 
termine the  manner  in  which  municipal  governments  shall  be 
administered,  to  designate  the  officers  or  agencies  upon  whom 
the  duty  shall  rest  and  invest  them  with  power  to  carry  the 
government  into  operation;  so  that  chapter  48,  Acts  32d  Gen- 
eral Assembly,  is  not  repugnant  to  said  constitutional  provision 
because  investing  a  mayor  and  four  councilmen,  in  certain 
cities,  with  legislative,  executive  and  judicial  powers. 

Same:    local  and  speqal  laws.    The  purpose  and  intent  of  section 

3  30,  article  3  of  the  State  Constitution  is  to  prohibit  individual 
corporate  organization  of  cities,  which  is  local  as  to  place  and 
special  as  to  powers  granted;  and  not  the  passage  of  laws  ap- 
plicable to  a  class  of  municipalities  similarly  conditioned, 
whether  then  existing  or  thereafter  to  come  into  existence.  So 
that  chapter  48,  Acts  32d  General  Assembly,  giving  to  cities  of 
a  certain  population  a  special  form  of  government  is  not  re- 
pugnant to  this  provision  of  the  constitution  because  local  or 
special. 

Same:    uniformity  op  laws:    classipication  op  oties.    A  legisla- 

4  tive  act  providing  a  special  form  of  government  for  cities  of 
25,000  population  or  over  is  not  unconstitutional,  because  mak- 
ing an  arbitrary  classification  which  is  unreasonable,  and  not 
based  upon  any  distinction  arising  out  of  known  fact  condi- 
tions. 

Same:    presumption  as  to  legaility  op  legislative  acts.    The  ques- 

5  tion  of  whether  conditions  exist  calling  for  classification  of 
cities  and  an  exclusive  grant  of  powers  is  to  be  determined,  in 
the  first  instance,  by  the  legislature;  and  in  so  doing  it  will  be 
presumed  that  such  conditions  existed,  whether  specified  in  the 
act  or  not,  and  that  the  legislature  acted  advisedly  and  within 
its  constitutional  rights,  unless  the  contrary  appears  from  the 
law  itself  or  extrinsic  circumstances  respecting  its  operation. 

Same:    general  laws:    uniformity  of  operation.    The  fact  that  it 
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6  is  possible,  or  even  probable,  that  some  one  or  more  cities 
may  not  avail  themselves  of  the  provisions  of  an  act  granting 
special  powers  to  the  class  of  cities  to  which  they  belong,  will 
not  affect  the  uniform  application  of  the  law  if  all  who  do 
accept  it  are  to  be  governed  alike. 

Same:    delegation  of  legi^^tive  power.    A  law  which  is  a  com- 

7  plete  enactment  when  it  leaves  the  legislative  department  is 
not  objectionable  as  a  delegation  of  the  legislative  power,  be- 
cause containing  a  provision  that  it  shall  not  beome  operative 
except  upon  a  vote  of  the  people  to  whom  it  is  made  appli- 
cable. 

Same:    removal  from  office.    A  person  in  possession  of  a  public 

8  office  has  no  constitutional  right  thereto  even  for  the  full 
period  of  his  term;  and  the  legislature  may  provide  for  his 
removal  from  an  office  of  its  own  creation,  by  a  vote  of  the 
people  of  the  municipality  from  which  he  was  elected. 

Same:    "initlative"  and  "referendum."    The  legislature  may  pro- 

9  vide  that  a  popular  vote  may  be  resorted  to  in  the  enactment 
of  municipal  law;  the  provisions  of  the  constitution  vesting  all 
legislative  authority  in  the  General  Assembly  having  no  appli- 
cation to  the  legislative  power  of  city  councils. 

Same:    rights   of   suffrage:    nomination:    ballots.    Chapter    48, 

10  Acts  32d  General  Assembly,  which  prescribes  a  form  of  gov- 
ernment for  certain  cities,  and  provides  that  in  preparing  the 
primary  ballot  for  the  nomination  of  officers  no  names  shall  be 
placed  thereon  except  those  of  persons  who  have  filed  a  state- 
ment of  candidacy,  etc.,  does  not  intend  thereby  to  abridge  the 
right  of  voting  for  persons  other  than  those  named  on  the 
ballot,  by  inserting  their  names  in  writing,  and  hence  is  not 
repugnant  to  the  constitutional  provision  guaranteeing  the  un- 
restricted right  to  vote  for  any  person  or  to  be  a  candidate  for 
any  office. 

Municipal  organization:    election:    submission  of  separate  ques- 

11  tion.  The  validity  of  a  special  election,  to  organize  a  city 
government  under  the  provisions  of  chapter  48  of  Acts  32d 
General  Assembly,  is  not  affected  by  the  fact  that  another  and 
distinct  proposition  was  also'  submitted  at  the  same  election. 

Construction  of  statutes:    park  boards.    Statutory  repeals  by  impli- 

12  cation  are  not  favored;  and  statutes  in  apparent  conflict  will 
be  construed  so  as  to  give  effect  to  each  if  reasonably  possible, 
especially  when  enacted  by  the  same  legislature.  Under  these 
rules  chapters  42  and  48,  so  far  as  they  relate  to  park  boards, 
are  both  held  to  be  existing  law;  one  relating  to  park  boards  in 
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cities  generally,  and  the  other  to  such  boards  in  cities  organ- 
ized under  chapter  48. 

Appeal  from  Polk  District  Court. —  Hon.  James  A.  Howe^ 

Judge. 

Tuesday,  Februaky^  18,  1908. 

Action  in  equity  for  an  in  junctional  decree.  A.  M. 
Huston  and  the  board  of  park  commissioners  of  the  city  of 
Des  Moines  intervened,  and  filed  petitions  respectively.  The 
petitions  of  plaintiffs  and  the  several  petitions  of  the  inter- 
veners were  held  bad  on  demurrer,  and  from  the  ruling  en- 
tered, plaintiffs  and  interveners  appeal. —  Affirmed. 

Samson,  &  Dillon,  for  appellant  S.  A.  Eckerson. 

Carr,  Hewitt,  Parker  &  Wright,  for  appellant  A.  M. 
Huston. 

W.  L.  Bead,  for  appellants  board  of  park  commission- 
ers. 

W.  H.  Bremner,  I.  M,  Earle,  M.  H.  Cohen,  and  W.  M. 
McLaughlin,  for  appellees. 

Bishop,  J. —  The  defendant  city  of  Des  Moines  is  a 
city  of  the  first  class,  organized  under  the  general  statute, 
and  having  a  population  of  over  forty  thousand.  The  other 
defendants  are  the  mayor,  treasurer,  and  members  of  the  city 
council  of  said  city.  The  plaintiffs  and  the  intervener  Hus- 
ton are  residents,  citizens,  and  taxpayers  of  said  city,  and 
the  intervener  board  of  park  commissioners  of  the  city  of 
Des  Moines  is  a  body  existing  adjunct  to  said  city  in  virtue 
of  the  provisions  of  chapter  9,  title  5,  of  the  Code.  This 
action  grows  out  of  an  attempt  on  the  part  of  the  defendant 
city  to  advantage  itself  of  the  provisions  of  chapter  48,  Acts 
Thirty-second  General  Assembly,  entitled  "  An  act  to  pro- 
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vide  for  the  govemment  of  certain  cities,  and  the  adoption 
thereof  by  special  election.  '  Additional  to  title  five  of  the 
Code.' ''  As  the  questions  in  the  case  are  addressed  in  the 
main  to  the  validity  of  said  act  on  constitutional  grounds,  we 
shall  set  the  sairie  out  with  sufficient  fullness  to  make  clear 
the  field  of  controversy.  By  section  1  of  the  act  it  is  provided 
that  "  any  city  of  the  first  class,  or  with  special  charter,  now 
or  hereafter  having  a  population  of  twenty-five  thousand  or 
over,  .  .  .  may  become  organized  as  a  city  under  the 
provisions  of  this  act  by  proceeding  as  hereinafter  provided." 
Section  2  provides  that  upon  petition  of  electors  equal  in 
number  to  twenty-five  per  centum  of  the  votes  cast  for  mayor 
at  the  last  preceding  city  election,  the  mayor  "  shall,  by  proc- 
lamation, submit  the  question  of  organizing  as  a  city  under 
this  act  at  a  special  election  to  be  held  at  a  time  therein  speci- 
fied." If  the  majority  of  the  votes  cast  shall  be  in  favor 
thereof,  the  city  shall  thereupon  proceed  to  the  election  of  a 
mayor  and  four  councilmen.  Section  3  provides  that  all  laws 
governing  cities  of  the  first  class,  and  not  inconsistent  with 
the  provisions  of  this  act,  shall  apply  to  and  govern  cities 
organized  under  this  act.  Further,  all  by-laws,  ordinances, 
and  resolutions  lawfully  passed  and  in  force  in  such  city 
under  its  former  organization  shall  remain  in  force ;  the  terri- 
torial limits  of  the  city  shall  remain  the  same,  "  and  all  rights 
and  property  of  every  description  which  were  vested  in  any 
such  city  under  its  former  organization,  shall  vest  in  the  same 
under  the  organization  herein  contemplated,  and  no  right 
or  liability  either  in  favor  of  or  against  it,  existing  at  the 
time,  and  no  suit  or  prosecution  of  any  kind  shall  be  affected 
by  such  change,  unless  otherwise  provided  for  in  this  act." 
Section  4  provides  for  the  election  of  a  mayor  and  four 
councilmen,  to  be  nominated  and  elected  at  large,  and  for 
the  terms  of  their  office  and  of  the  officers  authorized  by  the 
act  to  be  appointed.  Section  5  provides  for  the  nomination 
of  candidates  for  mayor  and  councilmen  at  a  primary  elec- 
tion.    In  brief,  the  provisions  are  that  any  person  desiring 
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to  be  a  candidate  shall  file  with  the  clerk  a  statement  of  his 
candidacy,  and  a  request  that  his  name  be  placed  on  the 
official  primary  ballot,  and  such  statement  shall  be  accom- 
panied by  a  petition  signed  by  at  least  twenty-five  electors. 
The  clerk  is  required  to  make  up  and  have  printed  a  primary 
ballot  containing  the  names  in  alphabetical  order  of  all  can- 
didates who  have  filed  statements  and  requests.  "And  no 
other  names  shall  be  placed  on  the  general  ballot."  At  the 
primary  election  each  elector  shall  vote  for  one  candidate 
for  mayor,  and  four  candidates  for  councilmen.  "  The  two 
candidates  receiving  the  highest  number  of  votes  for  mayor 
shall  be  the  candidates,  and  the  only  candidates  whose  names 
shall  be  placed  upon  the  ballot  for  mayor  at  the  .  .  . 
election,  and  the  eight  candidates  receiving  the  highest  num- 
ber of  votes  for  councilmen  shall  be  the  candidates  whose 
names  shall  be  placed  upon  the  ballot  for  councilmen  at  such 
municipal  election." 

By  section  6  it  is  provided  that  every  such  city  shall  be 
governed  by  the  council  consisting  of  the  mayor  and  four 
councilmen,  each  of  whom  shall  have  the  right  to  vote  on  all 
questions ;  fixes  the  number  necessary  to  a  quorum ;  provides 
that  the  mayor  shall  preside  at  all  meetings,  but  shall  have 
no  power  to  veto.  Section  7  is  as  follows :  "  The  council 
shall  have  and  possess  and  the  council  and  its  members 
shall  exercise  all  executive,  legislative  and  judicial  pow- 
ers and  duties  now  had,  possessed  and  exercised  by  the 
mayor,  city  council,  board  of  public  works,  park  commis- 
sioners, board  of  police  and  fire  commissioners,  board  of 
waterworks  trustees,  board  of  library  trustees,  solicitor,  as- 
sessor, treasurer,  auditor,  city  engineer,  and  other  executive 
and  administrative  officers  in  cities  of  the  first  class  and  cities 
acting  under  special  charter.  The  executive  and  adminis- 
trative powers,  authority  and  duties  in  such  cities  shall  be 
distributed  into  and  among  five  departments,  as  follows:  1. 
Department  of  public  affairs.  2.  Department  of  accounts 
and  finances.     3.  Department  of  public  safety.     4.  Depart- 
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ment  of  streets  and  public  improvements.  5.  Department 
of  parks  and  public  property.  The  council  shall  determine 
the  powers  and  duties  to  be  performed  by,  and  assign  them  to 
the  appropriate  department;  shall  prescribe  the  powers  and 
duties  of  officers  and  employes;  .  .  .  and  may  make 
such  other  rules  and  regulations  as  may  be  necessary  or 
proper  for  the  efficient  and  economical  conduct  of  the  business 
of  the  city."  By  section  8  it  is  provided  that  the  mayor 
shall  be  superintendent  of  the  department  of  public  works, 
and  to  each  of  the  other  departments  a  councilman  shall  be 
elected  by  the  council  as  superintendent.  The  council  shall 
also  elect  a  city  clerk,  solicitor,  assessor,  treasurer,  auditor, 
engineer,  marshal,  chief  of  fire  department,  street  commis- 
sioner, three  library  trustees,  and  such  other  officers  and 
assistants  as  shall  be  provided  for  by  ordinance  and  necessary 
to  the  proper  and  efficient  conduct  of  the  affairs  of  the  city. 
In  cities  not  having  a  superior  court,  a  police  judge  shall  also 
be  appointed.  By  section  18  of  the  act  it  is  provided  that 
the  holder  of  any  elective  office  may  be  removed  at  any  time 
by  the  electorate  of  the  city,  and  the  method  of  procedure 
which  shall  be  by  election  based  on  petition  is  provided  for. 
At  such  election  the  officer  sought  to  be  removed  may  be  a 
candidate.  The  method  of  removal  thus  provided  for  is  de- 
clared to  be  cumulative  and  additional  to  the  methods  other- 
wise provided  for  by  law.  By  section  19  it  is  provided  that 
any  proposed  ordinance  may  be  submitted  to  the  council  by 
petition.  If  the  petition  be  signed  by  the  number  of  electors 
specified,  and  contains  a  request  therefor,  the  council  shall 
either  (a)  pass  the  ordinance  within  twenty  days,  or  (b)  the 
council  shall  submit  the  same  to  a  vote  of  the  electors  of  the 
city.  If  voted  for  by  a  majority  of  the  electors  voting,  such 
ordinance  shall  become  valid  and  binding  as  an  ordinance  of 
the  city.  An  ordinance  so  adopted  can  only  be  amended  or 
repealed  by  a  majority  vote  of  the  electors.  By  section  20 
it  is  provided  that  no  ordinance  passed  by  the  council  —  ex- 
cept such  as  are  required  by  the  general  laws  of  the  state,  or 
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in  specified  cases  of  emergency  —  shall  go  into  effect  before 
ten  days  from  the  time  of  its  final  passage  j  and  if,  during 
said  ten  days,  the  passage  of  the  ordinance  shall  be  protested 
by  twenty-five  per  cent  of  the  electors  the  ordinance  shall 
be  suspended  from  going  into  operation,  and  it  shall  be  the 
duty  of  the  council  to  reconsider  such  ordinance,  and,  if  not 
repealed,  to  submit  the  same  to  a  vote  of  the  electors.  By 
section  21  it  is  provided  that  after  any  city  shall  have  op- 
erated under  the  act  for  six  years,  on  petition,  the  question 
of  abandoning  the  organization  shall  be  submitted  to  a  vote 
of  the  electors,  and  if  carried  by  a  majority  vote  the  city 
shall  resume  operations  under  the  general  law  of  the  state 
then  applicable  to  cities  of  its  population. 

It  is  to  be  observed  that  the  system  of  municipal  gov- 
ernment thus  sought  to  be  authorized  differs  radically  in 
many  respects  from  the  general  system  provided  for  by  title 
5  of  the  Code.  However,  as  the  act  does  not  contemplate 
any  change  in  the  functions  of  municipal  government,  but 
concerns  only  the  instrumentalities  through  which  such  func- 
tions are  to  be  exercised,  and  the  form  and  manner  of  exer- 
cise, and  as  the  right  of  the  Legislature  in  general  to  dictate 
changes  in  such  respect  is  not  challenged,  we  are  not  required 
to  enter  into  detail  respecting  such  points  of  difference. 

Plaintiffs  allege  that  in  April,  1907,  a  petition  in  form  as 
required,  and  signed  by  the  requisite  number  of  resident 
voters,  was  presented  to  the  mayor  of  the  defendant  city, 
requesting  that  the  question  of  organizing  the  city  under  said 
act  of  the  Thirty-Second  General  Assembly  be  submitted  to 
an  election.  That,  pursuant,  thereto,  a  special  election  was 
called  and  held  at  which  a  majority  of  the  votes  cast  were  in 
favor  of  organizing  tmder  said  act.  The  allegation  follows 
that  the  city  and  its  officers  are  making  preparation  to  hold  a 
primary  and  general  election  for  mayor  and  councilmen  as 
contemplated  by  said  act,  and  to  perfect  an  organization  con- 
forming to  the  provisions  thereof.  A  decree  of  injunction  is 
asked  because  the  act  of  the  General  Assembly  in  question  — 
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which  we  shall  hereinafter  designate  as  chapter  48  —  is  vio- 
lative of  the  Constitution  of  the  United  States,  and  of  vari- 
ous provisions  of  the  Constitution  of  this  State.  Attention 
will  be  called  to  the  particular  provisions  as  we  proceed.  It 
is  also  alleged  in  the  petition,  as  ground  for  the  decree  asked, 
that  at  the  special  election  at  which  was  submitted  the  ques- 
tion of  organizing  under  chapter  48  there  was  also  submitted 
and  voted  upon  by  the  electors  a  question  separate  and  foreign 
to  the  question  of  organization,  by  reason  of  which  it  is  in* 
sisted  that  the  election  so  held  was  invalid.  And  in  the 
petition  of  intervention  of  the  board  of  park  conmiissioners 
it  is  asserted  that  the  provisions  of  chapter  48,  as  far  as  the 
same  has  relation  to  boards  of  park  commissioners,  were 
repealed  by  a  subsequent  act  of  the  Thirty-second  General 
Assembly  —  being  chapter  42,  as  published  —  and  that  in 
consequence,  the  provisions  of  chapter  9,  title  5,  of  the  Code, 
are  in  full  force  and  effect,  and  it  is  demanded  that,  in  the 
event  the  prayer  of  plaintiffs  for  an  injunction  be  denied,  a 
mandatory  injunction  issue,  directing  that  the  names  of 
candidates  for  the  office  of  park  commissioners  for  the  de- 
fendant city  be  placed  upon  the  official  primary  and  election 
ballots.  Such  were  the  questions  presented  by  the  plaintiffs 
and  interveners  in  their  pleadings  filed  in  the  court  below, 
and  ruled  adversely  to  them  by  that  court  in  passing  upon 
the  demurrer.  We  are  not  unmindful  of  the  importance  of 
the  questions  thus  presented,  and  in  our  consideration  thereof 
we  have  been  at  utmost  pains  to  the  end  that  a  correct  result 
•might  be  reached.  And,  in  this  connection,  it  is  but  fair  to 
say  that  we  have  been  greatly  aided  in  our  labors  by  the 
exhaustive  arguments  presented  by  the  respective  counsel 
appearing  in  the  case;  also,  by  the  carefully  prepared  and 
well-reasoned  opinion  handed  down  by  the  learned  trial  judge 
at  the  time  of  ruling  upon  the  demurrers,  a  copy  of  which 
has  been  laid  before  us  by  counsel  representing  the  defendant 
city. 

I.     Taking  up  the  matters  of  contention  in  the  order 
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which  seems  to  us  best  adapted  to  a  disposition  of  the  case^ 
we  have  as  the  first  question^  is  chapter  48  violative  of  sec- 
i.  CtfKiTiTunow-  tion,  4,  article  4,  of  the  Federal  Constitution  ? 
guaran^of  The  portiou  of  the  section  invoked  reads  thus: 
form  of  gov-  "  The  United  States  shall  ^arantee  to  every 
Sf^onaT""  State  in  this  Union  a  republican  form  of  gov- 
provision.  emment.^*  This  guaranty  —  so  runs  the  con- 
tention —  is  not  alone  to  the  State,  as  such,  but  extends  to  the 
various  subdivisions  thereof  intended  to  have  part  in  the  af- 
fair of  government.  And  the  argument  follows  that  a  form  of 
municipal  government  which  ignores  the  essential  features 
of  executive,  legislative,  and  judicial  departments,  each  of 
which  shall  be  separate  and  distinct  from  the  others,  and 
commits  the  functions  of  government  to  a  single  board  or 
body,  is  nonrepublican,  and  hence  repugnant  to  the  guaranty. 
In  our  view  the  hypothesis  is  wholly  wrong,  and  hence  the 
argument  is  without  force.  The  purpose  of  the  Federal  Con- 
stitution was  to  provide  a  form  of  government,  republican  in 
character,  for  the  States  as  a  imited  whole.  This  is  manifest 
from  the  history  of  the  times,  the  contemporaneous  writings 
and  public  addresses,  the  constitutional  debates,  and  the  pro- 
visions of  the  instrument  itself  as  adopted.  And  whatever 
may  be  the  form  of  words  employed  by  the  lexicographers  — 
and  they  are  more  or  less  varied  —  to  define  what  is  meant  by 
the  expression  "  a  republican  form  of  government,'*  it  is 
clear  that  it  was  understood  by  the  fathers  to  mean  a  gov- 
ernment by  the  people,  through  representatives  appointed  by 
them  to  the  various  departments  —  executive,  legislative,  and 
judicial,  as  provided  —  either  by  direct  vote  or  through  some 
intervening  officer  or  body  by  them  selected  and  appointed 
by  direct  vote  for  the  purpose.  Now,  at  the  time  the  con- 
stitution was  adopted,  as  it  is  well  known,  there  were  in  exist- 
ence thirteen  States,  each  thereof  supreme  as  related  to  its 
own  domestic  affairs,  and  in  each  of  which  the  government 
was  divided  into  three  departments  —  executive,  legislative, 
and  judicial  —  and  carried  on  through  representatives  se- 
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lected  from  time  to  time  by  vote  of  the  people.  It  is  to 
be  noted,  however,  that  the  form  of  local  govenmient  pro- 
vided for  mimieipalities  and  other  State  subdivisions  va- 
ried in  the  different  States.  In  some,  pure  democracy  ob- 
tained through  the  medium  of  the  "  town  meeting " ;  in 
others,  boards  of  selectmen  were  chosen,  etc.  That  the  form 
of  government  in  vogue  in  these  States  was  republican  was 
not  made  the^ subject  of  question  when  the  Federal  Constitu- 
tion came  to  be  considered.  No  one  of  such  States  was 
called  upon  to  amend  its  plan  of  government  —  State  or 
municipal  —  to  bring  it  into  harmony  with  the  plan  pro- 
posed for  the  federal  government 

Now,  having  agreed  upon  a  form  or  plan  of  general  gov- 
ernment it  became  of  interest,  as  we  conceive,  that  there 
should  be  maintained  in  the  several  States,  then  and  here- 
after composing  the  Union,  a  form  of  government  con- 
structed along  the  lines  then  presently  existing,  and  generally 
to  be  in  harmony  with  the  federal  plan  agreed  upon.  And, 
to  secure  this  there  was  included  in  the  constitutional  writing 
the  guaranty  provision  now  under  consideration.  In  this 
view  it  becomes  apparent  that  the  guaranty  was  intended  to 
be  to  the  States  as  such ;  that  it  was  not  intended  to  have  any 
relation  to  the  systems  of  local  government  provided  by  the 
several  States  for  the  regulation  of  their  municipalities  or 
other  subdivisions.  Says  Judge  Cooley  in  his  work  on  Con- 
stitutional Limitations,  28 :  "  The  purpose  of  this  guaranty 
was  to  protect  a  Union  founded  upon  republican  principles 
against  aristocratic  and  monarchical  invasions,"  that  is,  to 
prevent  the  people  of  a  State  from  abolishing  a  republican 
form  of  government.  And  this  is  the  thought  of  text  and 
essay  writers  generally.  Clearly  enough,  there  is  nothing  in 
the  language  of  the  guaranty  to  indicate  a  purpose  on  the 
part  of  the  general  government  to  interfere  with  those  mat- 
ters of  internal  or  domestic  concern  within  a  State  which 
are  of  interest  only  to  the  people  thereof  —  at  large,  or  as 
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divided  into  communities.     And  as  the  language  does  not 
give  warrant,  the  power  does  not  exist 

The  powers  of  the  general  government  are  those  dele- 
gated to  it  —  either  in  express  words,  or  following  by  neces- 
sary implication  from  a  power  expressly  delegated.  And 
the  voice  of  authority  is  one  against  any  deprivation  of  or 
interference  with  the  power  of  each  State  to  regulate  its  own 
internal  affairs  in  which  it  alone  has  interest  As  said  in 
Claiborne  Co.  v.  Brooks,  111  U.  S.  412  (4  Sup.  Ct.  494,  28 
L.  Ed.  470)  :  "  It  is  undoubtedly  a  question  of  local  policy 
with  each  State  what  shall  be  the  extent  and  character  of  the 
power  which  its  various  political  and  municipal  organiza- 
tions shall  possess,  and  the  settled  decision  of  its  highest 
courts  on  this  subject  will  be  regarded  as  authoritative  by 
the  courts  of  the  United  States,  for  it  is  a  question  that 
relates  to  the  internal  constitution  of  the  body  politic  of  the 
State."-  And  in  direct  line  is  the  holding  of  the  California 
court  in  the  recent  case  of  In  re  Pfahler,  (Cal.  Sup.), 
(88  Pac.  270,  11  L.  R  A.  (N.  S.)  1092:  "It  is  ap- 
parent •  .  .  the  constitutional  guaranty  was  intended 
to  apply  only  to  the  form  of  government  for  the  State  at 
large,  and  not  at  all  to  the  local  government  prescribed  by 
the  State  for  its  municipalities  and  other  subdivisions. 
.  .  .  It  is  clearly  a  question  of  local  policy  with  each 
State  what  shall  be  its  various  political  subdivisions  for  pur- 
poses of  internal  government,  and  what  shall  be  the  extent 
and  character  of  the  powers  of  those  subdivisions  and  the 
manner  of  their  exercise."  See,  also,  the  following  cases  in 
which  the  principle  is  given  recognition:  State  v.  King, 
37  Iowa,  464;  Hopkins  v.  Duluth,  81  Minn.  189  (83  N.  W. 
536);  Brovm  v.  Galveston,  97  Tex.  1  (75  S.  W.  488); 
Kadderly  v.  Portland,  44  Or.  118  (74  Pac.  710,  75  Pac. 
222) ;  Williams  v.  Egglesion,  170  U.  S.  304  (18  Sup.  Ct. 
617,  42  L.  Ed.  1047).  Kies  v.  Lowrey,  199  U.  S.  233  (26 
Sup.  Ct  27,  50  L.  Ed.  167),  is  not  an  authority  against  the 
view  thu?  takeu.  as  couuge]  t^  ^DDellfiBjU  soei3?  *^  tti'*lR' 
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In  that  case  an  act  of  the  Legislature  of  Michigan  was 
brought  before  the  court  for  review.  The  act  was  one  to 
incorporate  the  public  schools  of  a  village  named,  and  pro- 
vided among  other  things  that  certain  designated  persons 
should  constitute  the  trustees  of  the  district  until  their  suc- 
cessors should  be  elected  as  provided  in  the  act.  The  act 
was  challenged  as  violative  of  the  Federal  Constitution,  and 
the  court  says :  "  If  the  Legislature  of  the  State  has  the 
power  to  create  and  alter  school  districts  .  •  •  the  action 
of  the  Legislature  is  compatible  with  the  republican  form 
of  government,  even  if  it  be  admitted  that  section  4,  article  4, 
of  the  Constitution,  applies  to  the  creation  of,  or  the  powers 
or  rights  of  property  of,  the  subordinate  mimicipalities  of 
the  State."  The  case  of  Railroad  v.  Chicago,  166  U.  S.  226 
(17  Sup.  Ct.  581,  41  L.  Ed.  979),  and  other  like  cases  cited 
by  counsel,  do  not,  in  our  view,  have  any  bearing  on  the 
question  as  here  made.  The  doctrine  there  announced  is 
that,  in  respect  of  those  private  rights  of  persons  and  prop- 
erty which  are  granted  to  the  individual  citizens  of  the 
coim.try,  they  can  no  more  be  violated  by  an  instrumentality 
or  agency  of  a  State -than  by  the  State  acting  in  its  sovereign 
capacity.  In  other  words,  what  the  State  is  forbidden  to  do 
respecting  the  personal  and  property  rights  of  its  citizens,  it 
cannot  create  a  municipality  with  power  to  do. 

n.  More  or  less  in  line  with  the  contention  disposed 
of  in  the  preceding  division  of  this  opinion  is  the  further 
contention  of  plaintiffs  that  chapter  48  is  void  because  re- 
*'  K?"?2lw:  pugnant  to  section  1,  article  3,  of  the  Consti- 
StcmSJnt:  tutiou  of  this  State.  That  section  reads  as 
tewen**"  follows:  "  The  powers  of  the  government  of 
Iowa  shall  be  divided  into  three  separate  departaients  ^  the 
legislative,  the  executive  and  the  judicial;  and  no  person 
charged  with  the  exercise  of  powers  properly  belonging  to 
one  of  these  departments  shall  exercise  any  function  apper- 
taining to  either  of  the  others."  It  will  be  observed  that  by 
section  7  of  chapter  48,  the  municipal  powers  —  executive, 
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legislative  and  judicial  —  possessed  by  the  cities  becoming 
organized  under  the  act,  shall  be  exercised  by  the  council 
consisting  of  the  mayor  and  four  councilmen  elected  as  herein 
provided  for.  But  little  is  necessary  to  be  said  in  making 
disposition  of  this  contention.  To  our  minds  it  seems  plain 
that  the  Constitution  has  reference  solely  to  the  instrumen- 
talities through  which  the  powers  of  the  State  —  acting 
directly  in  its  sovereign  capacity  —  shall  be  exercised.  As 
applied  to  the  legislative  department,  the  Constitution  of 
the  State  is  a  limitation,  and  not  a  grant  of  power.  Hence 
the  courts  look  not  at  what  the  instrument  authorizes,  but 
at  what  is  prohibited.  Stewart  v.  Board,  30  Iowa,  9. 
And  beyond  providing  that  the  organization  of  cities 
and  towns  shall  only  be  brought  about  through  the  me- 
dium of  general  laws,  and  placing  certain  limitations 
upon  the  powers  that  shall  be  exercised  by  municipalities  — 
as,  for  instance,  the  power  to  contract  indebtedness  —  the 
Constitution  is  wholly  silent  on  the  subject  of  the  means  by 
which,  and  the  manner  in  which,  local  self-government  shall 
be  accomplished.  From  this  comes  readily  the  conclusion 
that  there  was  conmiitted  to  the  General  Assembly,  as  part 
of  the  legislative  authority  vested  in  it,  full  and  plenary 
power  to  select  the  agencies  appropriate  in  its  judgment  to 
the  purpose,  and  to  clothe  such  agencies  with  powers  to  be 
exercised  in  manner  and  form  as  prescribed  therefor.  In- 
deed, this  must  be  so.  Inherent  in  the  unrestricted  authority 
to  organize  is  the  authority  to  prescribe  powers  within  gen- 
eral constitutional  limits,  and  to  designate  the  officials  upon 
whom  shall  rest  the  duty  of  carrying  such  powers  into  execu- 
tion. Smith  on  Corporation,  153;  Cooley  on  Constitu- 
tional Limitations,  133;  20  Am.  &  Eng.  Ency.,  1223. 
And  all  the  authorities  agree  that^  in  the  absence  of 
any  constitutional  restriction,  it  is  within  the  province  of  the 
Legislature  to  clothe  an  officer  or  agency  created  by  it  with 
functions  involving  the  exercise  of  powers  executive,  legisla- 
tive, and  judicial  in  character  —  One  or  all.  State  v.  Bar- 
VOL.  137  U.— 30 
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Jeer,  116  Iowa,  109*  So,  also,  the  iiniversal  practice  has 
been  that  way.  As  it  is  well  known,  the  county  courts  of 
this  State,  when  they  existed,  were  not  only  authorized  to 
perform  judicial  duties,  but  executive  and  legislative,  as 
well.  Under  the  general  statutes  now  existing,  mayors  of 
cities  and  towns  have  conferred  upon  them  powers  and  duties 
both  executive  and  judicial,  and,  particularly  in  towns,  the 
mayor,  in  virtue  of  his  right  to  vote  on  all  questions  coming 
before  the  council,  constitutes  in  all  strictness  a  part  of  the 
corporate  legislative  body.  Boards  of  supervisors,  city  and 
town  councils,  boards  of  school  directors,  township  trustees, 
and  various  individual  officers  are  directly  charged  with  and 
are  in  the  performance  of  powers  and  duties,  now,  admin- 
istrative in  character,  and  again  judicial,  etc  We  shall  not 
stop  to  further  particularize.  The  statute  book  of  this  State, 
as  of  every  State  in  the  Union,  is  replete  wfth  illustrative 
examples.  In  support  of  their  position,  counsel  for  plaintiffs 
rely  upon  Attorney  General  v.  Detroit,  112  Mich.  145  (70 
K  W.  450,  37  L.  R.  A.  211)  and  Whitcomb's  case,  120  Mass. 
118  (21  Am.  Rep.  502).  In  our  opinion  the  cases  thus 
cited  do  not  reach  the  question  as  made  on  the  record  before 
us.  As  the  books  in  which  they  are  to  be  found  are  generally 
accessible,  we  shall  not  stop  to  discuss  them. 

III.     Section  30,  article  3,  of  the  Constitution  of  this 

State,  provides  that  the  General  Assembly  shall  not  pass 

local  or  special  laws  for  the  incorporation  of  cities  and  towns. 

.    ,       In  such  cases  the  laws  shall  be  general,  and 

S.  Same:  local  ^  .-  .  ,  i  i         ri 

g»^^»i>eciai        of  imiform  operation  throughout  the   State, 
'  and  by  section  6,  article  1,  it  is  provided  that 

all  laws  of  a  general  nature  shall  have  a  uniform  operation. 
Plaintiffs  and  interveners  challenge  chapter  48  as  violative 
of  the  provisions  thus  cited.  And  this  is  the  matter  upon 
which  principal  stress  is  laid  in  argument.  As  we  imder- 
stand,  the  grounds  of  contention  are  these:  (1)  The  act  is 
local  or  special  legislation,  because  the  proposed  operation 
thereof  is  restricted  to  a  limited  number  of  cities  —  i.  e., 
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those  of  the  first  class  and  under  special  charter  having  a 
certain  population  and  which  elect  to  adopt  the  same;  (2)  . 
the  act  is  not  intended  to  have,  nor  is  it  possible  that  It 
should  have,  uniform  operation,  because  (a)  the  classification 
adopted  is  arbitrary  and  without  substantial  grounds  of  dis- 
tinction in  its  designation  of  the  cities  to  be  affected;  and 
(b)  it  is  intended  to  have  application  only  to  those  cities 
which  accept  it  on  popular  vote  of  the  electorate.  The  ques- 
tions arising  out  of  these  matters  of  contention  are  somewhat 
interwoven,  and  may  properly  be  discussed  in  the  same  con- 
nection. 

In  a  sense,  it  is  true  that  according  to  its  terms  the  act 
is  to  have  a  limited  operation.  But  it  is  a  limitation  founded 
upon  inherent  conditions,  and  not  upon  number.  It  will  be 
observed  that  the  reading  of  the  act  is  "  any  city  " ;  there  is 
no  attempt  to  make  individual  selection.  This  being  true, 
there  is  no  force  in  the  contention  that  the  act  must  be  con- 
demned because  local  or  special.  Those  words  as  employed 
in  the  Constitution  are  essentially  descriptive.  While,  the- 
oretically, they  are  not  strictly  similar  in  meaning,  still  when 
we  consider  the  circumstances  of  their  use,  as  we  are  author- 
ized to  do,  it  becomes  clear  that  the  framers  of  the  Constitu- 
tion employed  them  as  equivalents  —  as  descriptive  of  one 
and  the  same  thing.  Looking  for  a  moment  into  the  history 
of  the  times  we  find  that  it  was  a  provision  of  the  Constitu- 
tion of  1846  that  the  Legislature  might  pass  "  special  **  laws 
for  the  creation  of  political  or  municipal  corporations.  And, 
under  this  authority,  as  it  is  well  known,  many  special  char- 
ters were  granted  during  the  first  ten  years  of  the  State's 
existence.  An  examination  of  the  various  acts  discloses  that 
in  each  instance  they  were  both  local  and  special  —  local  as 
to  the  territory  to  be  affected,  and  special  as  to  the  powers 
authorized  to  be  exercised  within  such  territory.  And  in 
enumerating  the  powers  to  be  conferred  in  each  instance  the 
Legislature  was  altogether  unhampered  by  any  established 
rule  of  conformity.     In  the  course  of  time,  opposition  to  the 
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practice  —  as  pernicious  and  fruitful  of  evil  —  developed, 
and  popular  condemnation  followed.  So  it  was  that,  when 
the  constitutional  convention  met  in  1855,  the  demand  was 
general  for  a  change.  This  resulted  in  the  rejection  of  the 
provision  formerly  in  force,  and  the  incorporation  in  the 
new  Constitution  of  the  provision  on  the  subject  as  we  now 
have  it. 

From  this  comes  readily  the  conclusion  that  the  prac- 
tice adjudged  to  be  evil  and  sought  to  be  prohibited  was 
individual  corporate  organizations;  that  is,  corporate  organ- 
ization combining  local  and  special  features  —  local  as  to 
place,  and  special  as  to  the  particular  powers  granted.  This 
conclusion  is  strengthened  when  we  consider  that,  in  each 
instance  where  organization  had  been  effected  in  virtue  of 
the  constitutional  authority,  no  more  than  a  single  legislative 
act  was  resorted  to  for  the  purpose.  In  such  act  the  place 
was  fixed,  and  the  grant  of  powers  made.  So,  also,  on  gen- 
eral reasoning  we  cannot  conceive  of  a  local  act  providing 
for  municipal  organization  which  is  not  also  special.  Fail- 
ing to  specialize  the  place,  an  act  could  not  in  the  very 
nature  of  things  be  local.  On  the  other  hand,  it  does  not 
seem  that  there  could  be  a  special  act  for  incorporation  with- 
out reference  made  therein  in  some  way,  direct  or  indirect, 
to  the  place  within  the  limits  of  which  the  act  should  have 
force  of  operation.  From  all  this,  we  have  the  ultimate 
conclusion  that  the  prohibitive  ban  of  the  present  Constitu- 
tion is  against  an  incorporation  act,  the  distinctive  features 
of  which  shall  be  the  selection  of  a  fixed  and  definite  terri- 
torial location,  and  a  grant  of  individualized  powers ;  powers 
not  necessarily  different  in  character  from  those  to  be  found 
in  other  grants,  but  made  up  without  reference  to  any  other 
grant.  It  follows  from  this  that  the  words  "local"  and 
"  special "  must  be  accepted  as  synonymous,  in  the  sense 
that  they  are  descriptive  of  one  and  the  same  thing.  When 
analyzed,  our  own  cases  will  be  found  to  rest  upon  this  view. 
The  practice  of  municipal  classification  —  each  class  having 
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granted  powers  differing  in  many  respects  from  those  en- 
joyed by  the  others  —  dates  back  to  the  organization  of  the 
State.  And  this  court  has  uniformly  recognized  the  practice 
as  within  the  l^slative  authority.  The  doctrine  of  all  the 
cases  ip  that  an  act  is  not  local  or  special  if  it  brings  all 
municipalities  similarly  conditioned  —  then  eodsting  and 
thereafter  to  come  into  existence  —  into  a  class,  and  in  re 
spect  of  each  of  which  the  act  is  to  have  uniform  opera- 
tion. And,  as  involving  the  same  principle,  an  act  is  not 
local  or  special  which  confers  upon  a  class  of  mimicipali- 
ties  —  theretofore  existing  as  such,  or  brought  into  existence 
by  the  act  itself  —  powers  to  be  exclusively  enjoyed.  This 
must  be  so  because,  if  an  act  creating  a  class  with  exclusive 
general  powers  is  not  open  to  criticism  as  a  local  or  special 
act,  an  act  granting  to  the  cities  of  such  class  additional 
powers  could  not  be.  McAunich  v.  Railroad,  20  Iowa,  338 ; 
Haskel  v.  Burlington,  30  Iowa,  232;  Owen  v.  Sioux  City, 
91  Iowa,  190 ;  Tuttle  v.  Polk,  92  Iowa,  433. 

In  Owen  v.  Sioux  City  there  was  brought  into  question 
an  act  of  the  Legislature  which  granted  to  cities  of  the  first 
class,  organized  since  January  1,  1881,  certain  powers  in 
respect  of  street  improvements,  to  levy  taxes  to  pay  therefor, 
eta  The  act  was  assailed  as  special  and  not  of  imiform 
operation.  The  court  said :  "  That  the  law  in  question  is 
special  in  its  nature  does  not  render  it  vulnerable  to  the 
constitutional  inhibition.  That  it  is  special  as  to  the  subject- 
matter  to  which  it  applies  is  not  to  be  doubted.  .  .  . 
Nothing  in  the  specifications  (of  the  Constitution)  is  in 
any  way  a  prohibition  on  the  legislative  authority  to  legislate 
specially  with  reference  to  cities  of  a  particular  class,  nor 
as  to  particular  cities  of  a  class,  by  any  form  of  designation, 
hence  we  may  dismiss  the  claim  that  the  act  is  of  a  special 
nature  as  to  ttie  subject  of  legislation  so  as  to  render  it  void." 
Hashel  v.  Burlington  arose  upon  an  act  of  the  Legislature 
granting  to  all  cities  under  special  charter,  not  theretofore 
possessing  the  right,  full  power  to  sell  real  and  personal 
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property  for  delinquent  taxes.  The  act  was  assailed  as 
special,  and  it  was  said :  "  The  true  construction  seems  to 
be  that  the  act  in  question  operates  upon  a  particular  con- 
dition, and  attaches  to  it  certain  consequences,  and  that 
whenever  that  condition  exists  the  consequences  follow.  So 
that  wherever  cities  are  found  in  whatever  portion  of  the 
State,  be  they  few  or  many,  which  were  incorporated  under 
special  charters,  to  them  the  law  applies.  And  it  applies  to 
all  cities  in  the  State  falling  within  the  class  specified,  and, 
hence,  is  not  local  or  special,  but  of  uniform  operation." 
The  act  imder  consideration  in  Tuttle  v.  Polk  was  one  grant- 
ing certain  powers  and  privileges  to  all  cities  of  the  first  class 
having  a  population  of  thirty  thousand  or  over ;  thus  exclud- 
ing, it  is  to  be  observed,  other  cities  of  the  first  class  then 
existing  within  the  State.  The  act  was  assailed  as  local  or 
special,  and  in  disposing  of  the  contention  the  court  said: 
"  At  the  time  it  [the  act  in  question]  was  enacted  the  city 
of  Des  Moines  was  the  only  one  in  the  State  having  a  popu- 
lation as  great  as  the  number  stated,  but  that  fact  did  not 
make  the  act  special,  for  the  reason  that  it  was  not  restricted 
to  cities  having  the  required  population  at  the  date  it  became 
a  law,  but  was  general,  applying  to  all  cities  which  should 
thereafter  have  more  than  thirty  thousand."  In  McAunich 
V.  Railroad  the  act  considered  did  not  have  relation  to  mat- 
ters municipal  in  character,  but  it  was  said  arguendo  that 
"  very  many  laws,  the  constitutionality  of  which  are  not 
doubted,  do  not  operate  alike  upon  all  citizens  of  the  State. 
Take  the  case  of  the  general  laws  for  the  incorporation  of 
cities  and  towns  which  is  one  of  the  special  cases  enumerated 
in  section  30,  article  3,  of  the  Constitution,  in  which  the 
laws  must  be  general  and  of  uniform  operation.  By  those 
laws,  certain  rights,  powers,  and  privileges  are  conferred 
upon  cities  of  the  first  class,  of  which  there  are  but  three  or 
four  in  the  State;  certain  other  different  and  less  powers 
and  privileges  are  conferred  upon  cities  of  the  second  class, 
and  still  different  and  less  upon  towns.     These  laws  are  gen- 
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eral  and  uniform,  not  because  they  operate  upon  every  person 
in  the  State,  for  they  do  not,  but  because  every  person  who 
is  brought  within  the  relations  and  circumstances  provided 
for  is  affected  by  the  law.  They  are  general  and  uniform  in 
their  operation  upon  all  personj  in  the  like  situation,  and  the 
fact  of  their  being  general  and  uniform  is  not  affected  by  the 
number  of  persons  within  the  scope  of  their  operation."  The 
cases  on  the  subject  arising  elsewhere  are  in  more  or  less  of 
confusion.  An  attempt  to  harmonize  them  would  be  a  work 
of  supererogation,  and  we  have  neither  time  nor  space 
therefor.  The  following  cases,  gathered  from  "  Words  and 
Phrases,"  are  either  directly  or  on  principle  in  accord  with 
our  view  respecting  the  meaning  of  the  words  "  local "  and 
"  special,"  found  in  the  constitutional  provision,  as  gathered 
from  the  circumstances  of  their  use :  Lastro.  v.  State,  3  Tex. 
App.  363;  Smith  v.  Grayson,  18  Tex.  Civ.  App.  153  (44  S. 
W.  921)  ;  Stone  v.  Wilson,  19  Ky.  Law,  126  (39  S.  W.  49)  ; 
Ladd  V.  Holmes,  40  Or.  167  (66  Pac.  714,  91  Am.  St.  Eep. 
457) ;  State  v.  Mayor,  etc.,  52  K  J.  Law,  32  (18  Atl.  694, 
6  L.  R  A.  (N.  S.)  57) ;  Allen  v.  Hirsch,  8  Or.  412.  And 
the  following  among  other  cases  that  might  be  cited,  will  be 
found  to  be  in  substantial  harmony  with  our  cases  in  the 
holding  that  acts  creating  or  having  relation  to  a  created 
class  of  municipal  organizations,  are  not  for  that  reason  to 
be  denounced  as  falling  within  the  constitutional  prohibition : 
State  V.  Cooley,  56  Minn.  540  (58  K  W.  150) ;  State  v. 
Minor,  79  Minn.  201  (81  N.  W.  912) ;  In  re  Cleveland, 
52  N.  J.  Law,  188  (19  Atl.  17,  7  L.  K.  A.  431) ;  People  v. 
Hoffman,  116  111.  587  (5  N.  E.  596,  8  N.  E.  788,  56  Am. 
Eep.  793) ;  Lam  v.  Mayor,  72  Miss.  950  (18  South.  476) ; 
Staie  V.  Pond,  93  Mb.  606  (6  S.  W.  468) ;  Owen  v.  Baer, 
164  Mo.  434  (55  S.  W.  644). 

Now,  under  the  act  immediately  being  considered,  it  will 
be  observed  that  "  any  city "  may  organize,  etc.  This  is 
tantamount  to  saying  that  the  act  is  intended  to  have  applica- 
tion to  every  city  in  the  State  —  now  existing,  or  hereafter 
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to  come  into  existence  —  having  the  qualifications  prescribed. 
Therein  is  to  be  found  no  preference  of  place  as  the  situs  of 
corporate  power,  and  each  availing  city  will  find  in  the  pro- 
visions of  the  act,  and  in  the  general  statutes  continuing  in 
force,  the  measure  of  its  authority,  its  duty,  and  obligation. 
As  expressed  in  Owen  v.  Sioux  City  this  is,  in  a  sense,  special 
legislation.  It  is  special,  in  that  it  deals  alone  with  the  sub- 
ject of  municipal  organization  in  cities  specially  conditioned. 
But  every  legislative  act  is  special  where  confined  to  a  par- 
ticular subject  over  which  jurisdiction  extends.  In  the 
constitutional  sense,  however,  it  is  not  the  subject  of  the 
legislation,  but  the  application  sought  to  be  made  which 
must  determine  whether  the  act  is  general  or  special.  If,  in 
respect  of  its  intended  application,  the  act  particularizes  the 
place  —  or,  for  that  matter,  places  —  which  is  made  the 
recipient  of  corporate  authority,  it  is  offensively  special.  On 
the  other  hand,  an  act  is  general  if  the  effect  thereof  on  being 
put  into  operation  is  to  bring  into  a  class  all  places  similarly 
conditioned  —  then  existing,  or  thereafter  to  come  into  exist- 
ence —  and  in  respect  of  each  of  which  places  the  provisions 
of  the  act  are  to  be  equally  applicable.  We  are  not,  of 
course,  to  be  imderstood  as  saying  that  an  act^  general  in 
terms,  may  not  be  open  to  criticism  as  in  fact  local  or  special 
It  may  well  be  that  where  the  conditions  existing  are  such 
that  it  is  not  possible  in  point  of  fact  that  an  act  should  have 
operation  in  more  than  one  city,  or  a  limited  number  of 
cities,  such  act  should  be  given  character  as  special  although 
in  terms  it  purports  to  be  general.  Thus,  an  act  which  by 
its  terms  was  to  be  applicable  to  all  cities  which  had  a  popu- 
lation of  thirty  thousand  by  the  census  of  1886  was  con- 
denmed  by  this  court  as  local  or  special  legislation,  it  being 
made  to  appear  that  there  was  but  one  such  city  in  the  State. 
State  V.  Des  Moines,  96  Iowa,  521.  And  there  are  numerous 
decisions  elsewhere  to  the  same  effect  But  where  the  condi- 
tions are  such  that  classification  is  possible  a  law  intended  to 
have  uniform  operation  on  all  cities  throughout  the  State, 
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then  or  thereafter  coming  within  the  projected  lines  of  class- 
ification^ must  be  regarded  as  a  general  law.  Tuttle  v.  Polk, 
supra;  State  v.  Des  Moines,  supra;  Page  v.  Middlerton,  114 
lowa^  378.  And^  as  we  have  seen^  it  has  not  been  thought 
material  by  this  court,  in  determining  whether  an  act  is 
special  or  general,  that  at  the  time  of  the  passage  thereof 
there  was  but  one  city,  or  a  limited  number  of  cities,  having 
the  class  qualifications.  If  possible  for  other  cities  to  attain 
to  such  qualifications,  and  the  provision  is  that  on  doing  so 
they  shall  take  their  place  within  the  classification  provided 
for  without  the  aid  of  further  legislation,  it  is  enough  to 
stamp  the  act  as  general  in  its  character.  Tuttle  v.  Polk, 
supra,  and  cases  cited;  People  v.  Kipley,  171  111.  44  (49 
N.  E,  229,  41  L.  R.  A.  775).  Considering  chapter  48  in 
the  light  of  what  has  been  said  foregoing,  it  is  not  possible  to 
assign  character  thereto  as  a  local  or  special  law  in  any  sense 
offensive  to  the  Constitution.  Having  reached  this  conclu- 
sion, we  may  turn  to  the  other  phase  of  the  contention  for 
invalidity,  and  inquire  whether  the  act  should  be  condemned 
because  lacking  in  the  requirement  for  uniform  operation. 

As  we  havfe  seen  the  argument  here  is  twofold:  First, 
it  is  insisted  that  the  classification  adopted  is  unreasonable 
because  arbitrary,  and  is  not  based  upon  any  distinction 
4.  Samu  uni-  arising  out  of  known  fact  colnditions  fairly 
lai^^iSLifi-  giving  warrant  thereto ;  second,  uniformity  of 
cation  of  cities.  Qp^pation  is  not  assured  in  view  of  the  fact 
that,  according  to  the  provisions  of  the  act,  only  such  cities 
coming  within  the  general  classification  as  shall  on  popular 
vote  elect  to  avail  themselves  of  the  right  to  organize  are  to 
be  affected.  Addressing  ourselves  to  the  first  matter  of  con- 
tention, it  may  be  conceded  that  the  class  selection  is  an 
arbitrary  one,  in  the  sense  that  there  is  called  into  the  class 
only  cities  possessing  certain  fixed  qualifications,  and  all 
others  are  excluded.  But  here  is  not  ground  for  criticism. 
Given  the  power  to  classify,  of  necessity  every  act  through 
which  the  power  is  sought  to  be  exercised  must  be  arbitrary. 
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In  its  division  of  municipal  corporations  into  cities  of  the 
first  and  second  class,  and  incorporated  towns,  on  the  basis  of 
population,  the  general  statute  is  arbitrary.  So,  in  every 
instance  where  separation  into  classes  has  been  attempted. 
And  there  is  no  ground  upon  which  to  rest  an  argument  that 
this  is  unreasonable.  As  we  have  seen,  a  law  intended  to 
have  application  to  a  class  of  municipalities  is  general,  and 
it  is  not  material  that  the  class  to  which  the  law  is  to  have 
exclusive  application  is  carved  out  of  a  class  theretofore 
created  and  existing.  And  on  no  theory,  as  it  seems  to  us, 
can  it  be  said  that  a  law  by  which  all  corporations  falling 
within  the  newly  created  class  are  to  be  affected  alike  must 
fail  for  want  of  uniformity.     As  said  in  the  Owens  case: 

The  cities  and  towns  of  the  State,  when  incorporated, 
are  classified  as  cities  of  the  first  and  cities  of  the  second 
class,  and  incorporated  towns,  the  classification  being  based 
on  difference  in  population;  and  the  exercise  of  corporate 
powers  by  each,  under  legislative  authority,  is  in  pursuance 
of  such  classification.  Hence  it  seems  to  be  conceded  that 
legislation  applicable  to  these  different  corporations  answers 
the  constitutional  requirement  as  to  uniformity  of  operation. 
It  should  be  said  in  this  connection  that  this  basis  of  classi- 
fication is  one  based  on  legislative  enactments,  and  has  no 
express  constitutional  sanction.  The  thought  is  important 
as  bearing  on  the  authority  of  the  Legislature  to  make  other 
classifications  in  defining  the  operation  of  its  enactments. 
.  .  .  It  [the  act  in  question]  was  made  to  meet  condi- 
tions and  wants  existing  or  anticipated,  of  a  class  of  cities, 
and  the  date  was  but  the  separating  point  whereby  other 
cities  were  excluded  from  the  operation  of  the  law.  That 
it  makes  another  classification  oi  cities  than  those  based  on 
population  is  not  fatal  to  the  act,  because,  as  we  have  said, 
the  classification  on  the  basis  of  population  is  by  legislative 
action,  and  there  is  nothing  prohibiting  such  further  classi- 
fication as  the  Legislature  may  think  proper;  and  the  only 
proper  inquiry  as  to  classification  in  the  case  at  bar  is,  is 
the  act,  because  of  the  classification  adopted,  without  that 
uniformity  of  operation  contemplated  by  the  Constitution? 
We  think  not. 
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We  repeat  that  the  courts  of  many  of  the  other  States 
have  taken  a  different  view  of  the  subject,  and  counsel  have 
been  diligent  in  collecting  and  bringing  to  our  attention  such 
cases.  We  have  examined  many  of  the  cases,  and  we  are 
not  persuaded  that  the  rule  of  our  own  cases  should  be 
abandoned.  Quite  to  the  contrary,  we  adhere  to  the  thought 
that  as  the  general  subject  of  the  government  of  the  mu- 
nicipalities of  the  State  is  committed  to  the  Legislature,  that 
body  should  be  left  free  to  exercise  its  power  unrestrictedly, 
and  to  be  interfered  with  only  in  cases  so  flagrant  in  character 
as  to  be  repugnant  in  any  fair  sense  to  the  Constitution. 

Coming  to  the  second  question,  in  the  situation  of  this 
case,  it  would  seem  that  but  little  need  be  said.  Conceding 
the  rule  that  classification  of  municipalities  by  legislative 
5.  Same:  pre-  ^^*  —  ^^^  object  being  to  coufcr  upon  a  class 
i^ii^o£***°  selected  some  exclusive  power  or  powers  — 
legislative  acts,  j^^g^  y^  founded  upou  some  appreciable  differ- 
ence in  condition,  existing  or  to  be  apprehended,  still  it 
remains  to  be  said  that  the  question  whether  conditions  do 
exist  which  reasonably  call  for  the  classification  and  exclusive 
grant  of  powers,  must  be  answered,  primarily  at  least,  by  the 
lawmaking  body.  And  it  is  fundamental  doctrine  that  the 
courts  will  not  interfere  on  constitutional  grounds  unless  the 
act  is  clearly  and  palpably  within  the  inhibition  of  the  funda- 
mental law.  Santo  v.  State,  2  Iowa,  165 ;  Richman  v.  Board, 
77  Iowa,  513;  Ogden  v.  Saunders,  12  Wheat.  (TT.  S.)  213 
(6  L.  Ed.  606).  This  is  only  another  way  of  saying  that 
the  Legislature  will  be  presumed  in  all  cases  to  have  acted 
within  its  constitutional  right  unless  it  affirmatively  appears 

—  either  from  the  provisions  of  the  act  itself,  or  from  ex- 
trinsic facts  and  circumstances,  respecting  the  proposed  opera- 
tion thereof,  known  to  the  court  or  made  manifest  on  proof 

—  that  proper  legislative  bounds  have  been  exceeded.  Now, 
it  has  never  been  thought  fatal  to  an  act  that  it  does  not 
specify  on  its  face  the  conditions,  relations,  and  circumstances 
essential  to  its  validity.     Especially  as  related  to  acts  for  the 
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creation  or  regulation  of  corporations  purely  public  in  their 
character,  it  will  be  presumed  that  such  necessary  conditions, 
etc.,  exist  in  fact  or  are  reasonably  to  be  apprehended.  As 
said  in  Owen  v,  Sioux  City,  supra:  "  We  are  not  aware  of 
any  rule  whereby  an  act  of  the  Legislature  must  specify  the 
conditions  on  which  its  validity  must  depend,  but,  on  the 
contrary,  the  court  will  assume  the  existence  of  such  condi- 
tions until  it  is  apparent  that  they  do  not  exist.''  And  in 
Munn  V.  Illinois,  94  TJ.  S.  113  (24  L.  Ed.  77),  a  case  in 
which  the  constitutionality  of  an  act  of  the  Illinois  L^sla- 
ture  was  drawn  in  question,  this  was  said :  "  For  our  pur- 
poses, we  must  assume  that,  if  a  state  of  facts  could  exist 
which  would  justify  such  legislation,  it  actually  did  exist 
when  the  statute  under  consideration  was  passed.  For  us  the 
question  is  one  of  power,  not  of  expediency.  If  no  state  of 
circumstances  could  exist  to  justify  such  a  statute,  then  we 
may  declare  this  one  void ;  but  if  it  could,  we  must  presume 
it  did." 

Aside  from  the  presumption,  however,  it  is  not  difficult  to 
reach  the  conclusion  that  the  lawmaking  body,  in  its  survey 
of  the  conditions  existing  in  the  State,  and  having  regard  for 
future  interests,  found  sufficient  upon  which  to  justify  action 
looking  to  the  better  government  of  our  larger  cities,  for 
whose  general  welfare  it  is  in  large  measure  responsible.  Not 
only  will  the  lawmaking  body  be  presumed  to  know  that 
which  18  commonly  known  among  men,  but  it  will  be  pre- 
sumed to  have  investigated  and  advised  itself  respecting  the 
conditions  made  by  it  the  subject  of  legislative  enactment^ 
Every  student  of  civic  affairs  knows  that  the  problem  involved 
in  the  government  of  our  larger  cities  —  here  and  elsewhere 
throughout  the  Union  —  is  one  of  the  chief  est  concern,  of 
perplexity,  and  anxiety.  So  often  does  the  cry  against  of- 
ficial corruption  and  misrule  go  up  from  the  congested  centers 
of  population,  that  every  serious  minded  citizen  whose  inter- 
ests are  boimd  up  to  any  measureable  extent  with  a  proper 
administration  of  municipal  affairs,  and  whose  desire  is  for  a 
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perpetuation  of  the  institutions  planted  by  the  fathers,  must 
pause  and  consider.  This  is  not  the  place  for  an  extended 
dissertation  on  the  subject  of  municipal  evils,  their  cause 
and  cure,  and  we  shall  not  make  any  attempt  in  that  direc- 
tion. We  are  not  required  to  determine  whether  the  cry  is 
well  or  ill  founded.  SuflSce  it  to  say,  it  is  but  natural  that 
the  legislative  ear  should  have  been  reached;  and,  as  we  have 
seen,  with  the  legislative  body  lies  the  responsibility  to  inves- 
tigate and  to  act  in  the  first  instance.  So,  also,  it  is  not 
material  that  in  its  selection  of  a  measure  looking  to  the 
betterment  of  municipal  conditions,  or  for  reform,  it  shall 
adopt  such  as  on  being  put  into  practice  prove  ineffectual  or 
inadequate  to  better  conditions.  If  the  action  taken  is  within 
general  constitutional  lines,  there  is  no  power  in  any  other 
department  of  the  government  to  interfere.  The  mistake, 
if  such  shall  be  made  in  any  given  instance,  must  find  its 
correction  with  the  body  which  made  it  These  conclusions 
are  so  far  based  on  elementary  principles  that  further  cita- 
tion of  authorities  in  support  are  not  required. 

Addressing  ourselves  to  the  contention  as  last  made  in 
this  connection,  we  find  no  semblance  of  merit  Assuming, 
for  the  present  purposes,  that  it  was  proper  for  the  Legisla- 
ture to  provide  that  organization  under  the  act 
iaw8:*u5fora-  should  uot  obtain  in  any  particular  city  fall- 
ing within  the  class  legislated  upon  except  on 
popular  vote  of  the  electorate  —  a  subject  presently  to  be 
brought  forward  for  consideration  —  still  it  must  be  said  that 
the  act  is  intended  to  operate  uniformly  upon  all  those  cities 
which  do  avail  themselves  thereof)  and  under  the  doctrine  of 
our  cases  cited  foregoing  this  is  sufficient.  If  all  cities  avail- 
ing themselves  of  the  act  are  to  be  governed  alike,  the  law 
is  uniform.  And  this  conclusion  is  not  disturbed  because, 
forsooth,  it  is  possible,  or  even  probable,  that  some  one  or 
more  of  the  eligible  cities  may  not  avail  themselves  of  the 
act.  Further  discussion  of  the  point  does  not  seem  to  us 
necessary.     Our  conclusion  finds  support  in  the  following 
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cases:  Dalby  v.  Wolf,  14  Iowa,  228;  State  v.  King,  37 
Iowa,  462;  Lytle  v.  May,  49  Iowa,  224;  State  v.  Forkner, 
94  Iowa,  733;  Adams  v.  Beloit,  105  Wis.  963  (81  N.  W. 
869,  47  L.  R.  A.  441) ;  People  v.  Kipley,  171  IlL  44  (49 
N.  E.  229,  41  L.  R  A.  775). 

IV.  As  further  violative  of  section  1,  article  3,  of  the 
State  Constitution,  counsel  for  plaintiffs  assail  the  act  be- 
cause of  the  provision  therein  that  it  shall  not  become  ef- 
fective as  related  to  any  particular  city  except 
tfon^of  icglSi-  on  aflSrmative  vote  of  the  electors  thereof. 
And  here  it  is  said  to  be  an  attempt  to  dele- 
gate legislative  power.  We  may  concede  that  the  lawmaking 
body  of  the  State  is  not  authorized  to  submit  to  a  popular 
vote  of  the  State  the  question  whether  or  not  an  act  proposed 
by  it  shall  become  a  law.  This  court  has  so  held  in  a  number 
of  cases.  Santo  v.  State,  2  Iowa,  165;  OeebricJc  v.  State, 
5  Iowa,  491 ;  State  v.  Weir,  33  Iowa,  134 ;  State  v.  Forkner, 
94  Iowa,  733.  But  while  this  is  so,  it  does  not  follow  by 
any  means  that  the  lawmaking  body  may  not  reserve  to  the 
electors  of  a  subdivision  of  the  State  —  included  within  the 
intended  scope  of  operation  of  an  act  designed  to  have  effect 
upon  local  government  conditions  —  the  right  to  determine 
on  popular  vote  whether  or  not  they  will  advantage  them- 
selves of  the  act.  If  an  act  in  question  is  complete  in  itself, 
and  requires  nothing  further  to  give  it  validity  as  a  legislative 
act,  it  is  not  vulnerable  to  attack  on  constitutional  grounds 
simply  because  the  limits  of  its  operation  are  made  to  depend 
upon  a  vote  of  the  people.  And  such  is  not  only  the  doctrine 
of  our  own  cases,  but  it  accords  with  the  great  weight  of 
authority.  Morford  v.  Unger,  8  Iowa,  82 ;  Dalby  v.  Wolf, 
14  Iowa,  282 ;  State  v.  King,  37  Iowa,  462 ;  Lytle  v.  May, 
49  Iowa,  224 ;  State  v.  Forkner,  94  Iowa,  733 ;  Des  Moines 
V.  Hillis,  55  Iowa,  643 ;  In  re  Cleveland,  52  N.  J.  Law,  188 
(19  Atl.  17,  7  L.  E.  A.  431) ;  State  v.  Hoagland,  51  K  J. 
Law,  62  (16  Atl.  166)  ;  Clark  v.  Rogers,  81  Ky.  43;  Opinion 
of  Judges,  55  Mo.  295;  Insurance  Co.  v.  Swigert,  104  111. 
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653 ;  Mayor  v.  Finney,  54  Ga.  317 ;  Adams  v.  Beloit,  105 
Wis.  363  (81  N.  W.  869,  47  L.  K.  A.  441) ;  DiUon  on  Mu- 
nicipal Corporations,  section  44;  Cooley  on  Constitutional 
Limitations,  sections  143,  230;  15  Cyc.  318. 

In  Dalby  v.  Wolf,  the  so-called  "  Herd  law,"  which 
authorized  the  county  judge  to  submit  to  the  people  of  his 
county  the  question  whether  stock  shall  be  permitted  to  run 
at  large,  was  under  consideration,  and  the  law  was  assailed 
as  one  depending  for  its  validity  upon  a  vote  of  the  people. 
In  writing  the  opinion  Wright,  J.,  says :  "  The  law  is  not 
obnoxious  to  this  objection.  The  popular  will  is  expressed 
under  and  by  virtue  of  a  law  that  is  in  force  and  effect,  and 
the  people  neither  make  nor  repeal  it.  They  only  determine 
whether  a  certain  thing  shall  be  done  under  the  law,  and  not 
whether  said  law  shall  take  effect.  The  law  had  full  and 
absolute  vitality  when  it  passed  from  the  hands  of  the  Legis- 
lature, and  the  people  under  the  ^  rule  of  action '  therein 
given  for  their  government  proceeded  to  act."  And  in  State 
V.  Forkner,  which  arose  under  the  so-called  "  mulct  tax  laws," 
it  is  said  by  Deemer,  J.,  that  "  the  constitutional  objection 
to  the  law  is  met,  if  the  act,  when  it  came  from  the  Legisla- 
ture, received  the  Governor's  approval,  and  was  properly 
published,  was,  of  itself,  a  complete  and  perfect  enactment." 
We  need  not  review  the  other  cases  cited.  That  the  act  here 
in  question  became  a  completed  act  does  not  seem  to  us  open 
to  question.  It  passed  through  the  regular  channels  of  legis- 
lative enactment,  and  it  had  the  approval  of  the  executive. 
Moreover,  by  its  terms,  the  act  provided  that  it  should  be- 
come a  law  in  full  force  and  effect  upon  its  publication,  and 
publication  as  by  law  provided  was  had.  Nothing  then 
remained  but  for  the  cities  embraced  within  the  class  desig- 
nated by  the  act  to  severally  determine  whether  or  not  they 
would  advantage  themselves  of  such  act.  This  being  the 
situation  the  act  is  not  open  to  the  criticism  here  put  upon 
it. 

V.     It  will  be  observed  that  section  18  of  the  act  em- 
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bodies  what  is  called  the  "  recall  *^  feature,  and,  in  sections 
19  and  20,  are 'what  is  commonly  known  as  the  "  initiative  " 
and  "  referendum  '^  features.  Here,  the  contention  on  the 
part  of  counsel  for  plaintiffs  —  as  stated  in  their  brief  of 
points  —  is  that  such  features  of  the  act  are  repugnant  to 
section  1,  article  3,  of  the  State  Constitution,  which  vests  all 
legislative  authority  in  the  General  Assembly.  In  the  main, 
however,  the  argument  is  addressed  as  to  the  question  of 
whether  or  not  we  have  in  these  an  attempted  departure  from 
a  republican  form  of  government.  On  the  part  of  council 
for  defendants,  the  subject  is  passed  over  with  scant  notice, 
and  this  it  would  seem  because  of  the  understanding  on  their 
part  that  if  the  act  shall  be  given  approval  in  other  respects 
the  ruling  on  the  demurrer  must  be  upheld,  even  though  the 
contention  of  appellants  respecting  the  particular  section  now 
under  consideration  shall  be  sustained.  This,  of  course,  on 
the  theory  that  an  act  will  not  necessarily  be  condemned  as  a 
whole,  because  some  separable  part  is  vulnerable  to  constitu- 
tional objection.  ^  And  it  would  seem  clear  that  the  sections 
in  question,  if  void,  might  be  stricken  from  the  act  without 
interfering  with  the  plan  of  corporate  organization  as  pro- 
vided for  in  the  remaining  sections.  But  there  is  authority 
for  the  proposition  that  even  though  the  provisions  of  an  act 
are  separable,  and  not  dependent  one  upon  the  other,  the  rule 
that  the  unconstitutional  provision  may  be  discarded  and  the 
valid  provision  allowed  to  stand  applies  only  where  it  is 
plain  that  the  lawmaking  body  would  have  enacted  the  legis- 
lation with  the  void  provision  eliminated.  It  was  so  said 
by  the  Supreme  Court  of  the  United  States  in  the  recent 
case  oi  Howard  v.  Railroad,  207  U.  S.  463  (28  Sup.  Ct.  141, 
52  L.  Ed.  — ).  Without  stopping  for  a  discussion  of  the 
proposition  as  announcing  a  rule  of  construction  we  may 
accept  of  it  as  correct  in  principle  in  making  disposition  of 
the  present  case.  We  may  well  imagine  that  cases  might 
arise  in  which  much  difficulty  would  be  encountered  in 
getting  at  the  temper  or  state  of  mind  of  the  legislative 
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body.  But  in  view  of  the  conclusion  reached  by  us  for 
validily  in  sections  of  the  act  here  particularly  assailed, 
we  shall  have  no  occasion  to  enter  that  field  of  inquiry. 
Here,  also,  it  should  be  remembered  that  it  is  for  us  to 
deal  only  with  the  question  of  the  constitutional  power  of 
the  Legislature  to  enact.  That  question  once  settled,  we 
must  stop.  With  the  policy  of  the  legislation,  therefore, 
we  are  not  concerned.  Nor  are  we  called  upon  to  speculate 
upon  or  consider  the  probable  or  possible  results  of  the 
legislation. 

Giving  attention  first  to  the  "recall"  feature  as  em- 
bodied in  section  18  of  the  act,  we  find  the  dominant  thought 
to  be  that  the  mayor  and  the  several  councilmen  shall  at  all 
8.  Same:  removal  timcs  be  subjcct  to  removal  from  oflSce  on 
fromoflBce.  ^^^  ^£  ^j^^  elcctors.  And  a  mode  of  pro- 
cedure is  provided.  Counsel  do  not  cite  us  to  any  provision 
of  the  Constitution  by  which  the  proposed  method  of  xmseat- 
ing  a  municipal  officer  before  the  end  of  the  term  for  which 
he  was  elected  is  prohibited.  And  we  have  failed  to  discover 
any  such  provision.  Public  offices  are  created  in  the  interests 
of  the  general  public,  and  not  for  the  benefit  of  any  individ- 
ual. .  And  no  one  in  possession  of  an  office  has  a  constitu- 
tional right  to  remain  therein  for  the  full  period  of  the 
term  for  which  he  was  elected.  Shaw  v.  MarshalUown,  131 
Iowa,  128.  The  incumbent  of  a  State  office  is  subject  to  a 
removal  on  impeachment  proceedings.  This  is  a  provision 
of  the  Constitution.  Section  20,  article  3.  Beyond  that, 
the  Constitution  is  silent.  And  from  this  it  follows  that 
the  general  subject  of  the  removal  of  county,  city,  etc., 
officers,  was  committed  to  the  hands  of  the  Legislature. 
There  are  now  on  the  statute  book  general  provisions  on 
the  subject,  and  there  can  be  no  reason  why  others  may  not 
be  added  to  these  as  in  the  legislative  judgment  such  are 
called  for.  Being  unlimited  in  its  power,  the  Legislature 
.may  prescribe  the  conditions  on  which  removal  proceedings 

shall  be  instituted,  and  the  tribunal  or  body  in  which  shall 
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be  vested  the  power  of  determination.  And  as  no  contract 
right  exists  in  favor  of  the  incumbent  of  an  oflSce,  it  does 
not  remain  for  him  to  quarrel  with  the  method  of  procedure 
adopted.  In  the  case  of  a  statutory  oflSce,  the  Legislature 
may  even  abolish  the  oflSce,  and  with  the  taking  effect  of  the 
law  providing  therefor  the  right  of  the  incumbent  to  further 
act  ceases  eo  instanti,  notwithstanding  the  term  for  which 
he  was  elected  has  not  expired.  Crozier  v.  Lyons,  72  Iowa, 
401. 

Coming  now  to  the  "  initiative  '^  and  "  referendum  '^ 
features  of  the  act,  it  will  become  fully  apparent  on  a 
moment's  reflection  that  our  field  of  inquiry  is  limited  in 
»•  Samb^:  initia-  its  scopc.  As  it  would  sccm,  the  question 
referendum.  narrows  down  to  this :  Is  it  without  the 
power  of  the  Legislature  to  provide  that  a  popular  vote 
may  be  resorted  to  in  the  enactment  of  municipal  ordinances 
and  by-laws?  The  contention  of  counsel  that  a  law  thus 
provided  would  be  violative  of  section  4,  article  4,  of  the 
federal  Constitution,  is  sufeciently  disposed  of  by  what  is 
said  in  the  first  division  of  this  opinion.  So,  also,  in  dis- 
posing of  the  question,  it  is  clear  that  we  have  no  need 
to  concern  ourselves  whether  or  not  the  State  may  under 
constitutional  amendment,  and  without  departing  from  a 
republican  form  of  government,  provide  that  in  the  enact- 
ment of  general  laws  the  initiative  and  referendum  features 
shall  have  place.  We  may  remark,  however,  that  it  has 
been  recently  decided  by  a  court  of  great  respectability  that 
a  provision  in  a  State  Constitution  providing  for  the  adop- 
tion of  those  features  is  not  opposed  to  the  federal  guaranty. 
Kadderly  v.  Portland,  44  Or.  118  (74  Pac.  710,  75  Pac. 
222).  The  subject  of  the  extent  of  power  in  the  State  to 
provide  for  the  government  of  the  local  subdivisions  within 
its  jurisdiction  has  also  been  discussed  at  some  length  in 
a  former  division  of  this  opinion,  and  we  shall  avoid  repeti- 
tion as  far  as  possible.  As  we  have  seen,  the  Constitution 
is  silent  on  the  subject,  unless,  as  counsel  contends,  section  1, 
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article  3,  must  be  given  force  to  control.  We  are  unable 
to  bring  ourselves  to  the  view  as  taken  by  counsel  The 
contention  finds  full  refutation  in  the  cases  already  cited 
by  us,  and  to  such  cases  may  be  added  the  following,  which 
have  direct  bearing  upon  the  question  of  legislative  author- 
ity as  involved  in  the  immediate  inquiry:  Taylor  v.  McFad- 
den,  84  Iowa,  262;  In  re  Pfahler  (Cal.)  (88  Pac.  270, 
11  L.  K.  A.  [N.  S.]  1092) ;  Clarke  v.  Rochester,  28  N.  T. 
605. 

Section  471,  Code  1873,  conferred  upon  cities  and  towns 
power  to  erect  or  authorize  the  erection  of  waterworks  on 
condition  that  the  voters  at  a  general  or  special  election 
approve  the  same  by  vote.  The  city  council  of  Bloomfield 
adopted  an  ordinance,  providing  for  a  waterworks  system, 
in  which  ordinance  was  contained  an  express  declaration 
that  it  should  not  become  effective  as  an  ordinance  except 
upon  vote  of  the  electors.  In  the  case  of  Taylor  v.  McFad- 
den,  cited,  the  validity  of  the  statute  and  of  this  ordinance 
was  questioned  on  the  ground  that  the  taking  effect  was  made 
to  depend  upon  a  vote  of  the  people.  And,  in  support, 
'  the  holding  in  Santo  v.  State,  2  Iowa,  203,  and  other  like 
cases  were  relied  upon.  Answering,  this  court  said :  "  This 
ruling  [in  the  Santo  case]  is  based  upon  the  constitutional 
provisions  vesting  the  legislative  authority  of  the  State  in 
the  Greneral  Assembly,  and  prescribing  how  laws  may  be 
enacted,  approved,  and  of  effect.  These  restrictions  do  not 
apply  to  the  legislative  authority  of  the  councils  of  cities 
and  incorporated  towns.  Their  powers  are  conferred  by 
and  limited  to  those  expressed  in  the  charter  or  statutes 
under  which  the  corporation  exists  and  operates."  In  the 
case  of  In  re  Pfahler,  the  court,  after  a  full  discussion  of 
the  subject,  concluded  thus :  "  That  the  electors  of  a  duly 
organized  subdivision  of  this  State  may  be  authorized  to 
directly  participate  in  the  exercise  of  the  legislative  power 
of  such  subdivision  cannot,  we  think,  be  seriously  disputed. 
There  is  certainly  no  provision  of  our  Constitution  which 
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expressly,  or  by  reasonable  inference,  prohibits  it"  In 
Clarke  v.  Rochester,  it  was  said :  "  But  while  statutes  must 
be  enacted  by  the  Legislature,  it  is  plain  the  power  to  make 
local  regulations,  having  the  force  of  law  in  limited  locali- 
ties, may  be  committed  to  other  bodies,  representing  the 
people  in  their  local  divisions,  or  to  the  people  of  those 
districts  themselves.  Our  whole  system  of  local  government 
in  cities,  villages,  counties,  and  towns  depends  upon  that 
distinction."  The  following  cases  have  more  or  less  bear- 
ing on  the  subject:  Hopkins  v.  Duluth,  81  Minn.  189, 
(83  N.  W.  536) ;  Eindman  v.  Boyd,  42  Wash.  17  (84  Pac 
609) ;  Ex  parte  Anderson,  134  Cal.  69  (66  Pac.  194,  86 
Atn.  St.  Eep.  236).  The  constitutional  question  cannot^ 
of  course,  be  controlled  by  the  practice  which  has  prevailed 
in  the  State.  But  it  is  fair  argument,  as  we  conceive,  to 
point  out  that  in  many  legislative  enactments  —  most  of 
which  are  still  in  force  —  the  referendum  feature  has  been 
given  application,  and  generally  without  question,  of  con- 
stitutional violation.  Prominent  among  these  is  the  pro- 
vision that  the  electors  in  each  school  district  shall  at  the 
annual  meetings  of  the  districts,  determine  by  popular  vote 
various  matters,  legislative  in  character,  affecting  the  in- 
terests of  the  districts.  Other  instances  are  familiar  to  the 
profession,  and  we  need  not  search  them  out.  Our  con- 
sideration of  the  subject  leads  to  the  conclusion  that  the 
question  made  by  the  contention  of  counsel  should  be  re- 
solved in  favor  of  the  legality  of  the  initiative  and 
referendum  features  of  the  act,  and  we  are  content  to  so  hold. 
VI.  It  is  a  further  contention  of  plaintiffs  that  section 
5  of  chapter  48,  contravenes  section  1,  article  2,  of  the 
Constitution,  which  provides  that  every  male  citizen,  of 
10  Samb-  ri  ht  ^^  ^®  ^^  twenty-one  years,  etc.,  shall  be 
Solin^l^s:  entitled  to  vote  at  all  elections.  And  the 
^"^^*  prefatory  argument  is  that  the  right  to  vote 

at  any  election  carries  with  it,  by  necessary  implication,  \h^ 
unrestricted  right  to  vote  for  any  candidate  of  his   (the 


Feb.  1908]     Eckebson  v.  City  of  Des  Moines.  485 

voter's  own  choice),  and  the  right  to  be  a  candidate  for 
any  oflSce  to  be  voted  for.  The  contention  is  predicated 
upon  the  provision  of  section  5,  which  requires  that,  in 
preparing  the  official  primary  ballot,  no  other  names  shall 
be  placed  thereon  except  the  names  of  those  persons  who 
have  filed  a  statement  of  candidacy,  accompanied  by  a  nom- 
inating petition  as  in  the  section  provided;  and  the  further 
provision  which  requires  that,  in  preparing  the  official  elec- 
tion ballot,  the  candidates  successful  at  the  primary  shall  be 
the  only  candidates  whose  names  shall  be  placed  thereon. 
And  here  the  argument  is  that  the  voter  is  unduly  restricted 
in  his  right  to  select  the  persons  for  whom  he  may  desire 
to  vote  —  both  at  the  primary  and  the  election  —  and  in 
his  right  to  be  a  candidate,  and  have  votes  cast  for  him 
counted,  although  his  name  is  not  printed  on  the  official 
ballot.     We  think  the  contention  is  without  force.    . 

It  is  to  be  observed,  to  begin  with,  that  nowhere  in  the 
act  is  it  provided  in  direct  terms  that  in  exercising  his 
right  to  vote  —  either  at  the  primary  or  general  election  — 
the  voter  shall  be  restricted  to  the  so-called  official  ballot. 
Respecting  the  primary  ballot,  there  is  placed  at  the  head 
of,  and  included  in  the  form  prescribed,  a  parenthetical 
direction  to  the  voter  as  follows:  "Place  a  cross  in  the 
square  preceding  the  names  of  the  parties  you  favor  as 
candidates  for  the  respective  positions."  Respecting  the 
election  ballot,  the  provision  is  that  such  "  shall  be  in  the 
same  general  form  as  for  such  primary  elections,  so  far  as 
applicable,"  etc.  It  is  fair  to  conclude,  however,  that  the 
intent  was  to  confine  the  use  of  ballots  to  those  authorized 
to  be  officially  provided.  Such  clearly  appears  to  be  the 
spirit  of  the  act.  And  it  is  not  of  this  restriction  that 
plaintiffs  complain.  Nor  could  they  well  do  so.  As  far 
as  we  have  observed,  all  of  the  authorities  agree  that  a 
voter  has  no  right  of  complaint  simply  because  he  is  re- 
quired to  use  a  printed  form  of  ballot.  Ground  for  dispute 
has  arisen  only  where  there  has  been  an  attempt  to  put 
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restriction  upon  his  right  to  make  choice  of  candidates  by 
substituting  in  writing  the  name  of  another  person  for  one 
appearing  on  such  ballot  On  this  point,  as  we  shall  see, 
it  is  not  necessary  that  we  commit  ourselves,  and  we  are 
not  to  be  understood  as  doing  so.  It  may  be  confessed  that 
the  weight  of  authority  is  against  the  right  to  thus  restrict. 
15  Cyc  289,  citing  Stale  v.  Dillon,  32  Fla.  545  (14  South. 
383,  22  L.  R.  A.  124) ;  Cole  v.  Tucker,  164  Mass.  486  (41 
N.  E.  681,  29  L.  R.  A.  668)  ;  Banner  v.  Patton,  155  111.  553 
(40  N.  E.  290) ;  Bowers  v.  Smith,  111  Mo.  45  (20  S.  W. 
101,  16  L.  R  A.  754,  33  Am.  St.  Rep.  491) ;  People  v. 
Shaw,  133  N.  Y.  493  (31  N.  E.  512,  16  L.  R.  A.  606) ; 
Detroit  v.  Rush,  82  Mich.  532  (  46  N.  W.  951,  10  L.  R.  A. 
171) ;  Eaton  v.  Brown,  96  Cal.  371  (31  Pac  250,  17  L.  R. 
A.  697,  31  Am.  St.  Rep.  225).  As  reflecting  the  contrary 
view,  see  Chamberlain  v.  Wood,  15  S.  D.  216  (88  N.  W. 
109,  56  L.  R.  A.  187,  91  Am.  St.  Rep.  674).  See,  also, 
Com.  V.  Reeder,  171  Pa.  505  (33  Atl.  67,  33  L.  R.  A.  141). 
From  what  has  been  said  it  follows  that  if  the  act  in 
question  puts  restriction  upon  the  voter  in  making  choice 
of  the  candidates  for  whom  he  will  vote,  or  upon  the  can- 
didates who  may  properly  be  voted  for,  it  must  be  because 
of  the  use  of  the  expression  "  and  no  other  names  shall 
be  placed  upon  the  ballot"  And  the  question  comes  down 
to  one  of  construction :  What  meaning  was  it  intended  the 
expression  should  have?  In  and  of  themselves  the  words 
do  not  prohibit  the  substitution  of  names  of  candidates  by 
writing  upon  the  ballot.  It  is  not  impossible  that  in  fact 
such  was  within  the  legislative  purpose.  If  so,  however, 
it  would  have  been  easy  to  have  said  so  in  unmistakable 
language.  And  on  very  familiar  principles  we  will  not 
ascribe  to  the  words  used  by  the  lavnnaking  body  a  meaning 
which  does  not  in  common  understanding  follow  of  neces- 
sity for  the  purpose  of  holding  the  act  in  which  they  occur 
obnoxious  to  the  Constitution.  Moreover,  there  are  grounds 
for  holding  that  the  provision  in  the  act  in  question  was 
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not  intended  to  restrict  the  free  right  of  choice  of  a  voter. 
In  getting  at  the  meaning  of  words  used  in  a  statute,  we 
are  authorized  to  consult  other  statutes  in  pari  materia. 
Going  to  the  general  election  law,  it  will  be  found  that  in 
the  provision  directing  the  making  up  of  the  official  ballot, 
the  expression  as  we  find  it  in  the  act  before  us  is  used: 
"And  the  ballot  shall  contain  no  other  names."  That  the 
Legislature  did  not  intend  that  the  expression  should  have 
meaning  to  forbid  voting  for  persons  other  than  those  named 
on  the  ballot  as  candidates  is  made  clear  by  reference  to 
a  further  provision  —  now  Code,  section  1119  —  wherein 
the  voter  is  authorized  in  express  terms  to  insert  in  writing 
the  name  of  any  person  for  whom  he  desires  to  vote.  In 
the  absence  of  some  controlling  feature  leading  to  a  contrary 
conclusion,  we  are  bound  to  assume  that  the  conceded  mean- 
ing of  an  expression  found  in  an  earlier  statute  was  the 
meaning  intended  when  the  same  expression  came  to  be 
used  in  a  later  statute  —  the  several  acts  being  devoted  to 
the  same  general  subject,  and  the  connection  in  which  the 
expression-was  used  being  identical.  And  this,  particularly, 
when  necessary  to  avoid  holding  the  later  act  to  be  in  excess 
of  constitutional  right. 

VII.  By  section  2,  chapter  48,  it  is  provided  that  the 
question  of  organizing  under  the  act  shall  be  submitted 
at  a  special  election  pursuant  to  a  proclamation  by  the  mayor. 
^^'  ^«cI[N?ATioM:  ^^  ^^®  ^^^^  ^^^^^  ^*  ^^  *^^  allegation  of  the 
JutohSionof  petition  that  a  proclamation  was  issued  call- 
qS^on.  ii^  a  special  election  to  be  held  for  the  purpose 
of  submitting  the  proposition  to  organize  the  defendant  city 
under  the  act,  and  such  an  election  took  place.  Can  the 
fact  that  —  as  further  alleged  in  the  petition  —  another 
and  distinct  proposition  was  submitted  to  a  vote  at  said 
election  to  be  given  force  to  invalidate  ?  We  think  not.  The 
only  requirement  is  for  a  special  election.  Nothing  is  said 
making  it  obligatory  that  such  election  shall  be  exclusively 
devoted  to  the  question  of  organization.     In  common  knowl- 


488  EcKEBSON  V.  City  of  Des  Moines.      [137  Iowa 

edge,  the  submission  of  two  or  more  matters  to  be  voted 
upon  at  an  election,  special  or  general,  has  been  of  frequent 
occurrence.  And  if  the  right  so  to  do,  in  the  absence  of 
an  express  prohibition,  has  been  hitherto  disputed,  counsel 
have  failed  to  make  discovery  of  such  fact  The  argument 
of  counsel  is  based  wholly  upon  the  thought  that  in  likeli- 
hood the  one  proposition  submitted  may  in  some  way  have 
lent  strength  to  the  other;  some  voters,  though  opposed  to 
organization,  may  have  voted  for  it  to  secure  votes  in  f avoi 
of  the  other  proposition.  This  is  pure  assumption,  with 
nothing  upon  which  to  rest  but  the  imagination  of  counseL 
It  is  equally  likely  that  some  voters  may  have  voted  on 
a  trade  basis  against  organization  to  secure  voters  for  or 
against  the  other  proposition  submitted.  But  if  the  fact 
assumed  were  shown  to  be  a  verity,  there  is  no  system  of 
logic  on  which  to  attach  thereto  importance  to  control  the 
validity  of  the  election. 

VIII.  There  remains  for  disposition  the  question  made 
by  the  petition  of  intervention  of  the  board  of  park  com- 
missicmers.  It  is  true  that  chapter  42,  of  the  Thirty-second 
wrcoNSTiucTioif  General  Assembly,  had  approval  at  a  later 
park  boards.*  date  than  did  chapter  48.  It  will  be  dis- 
covered on  reading,  however,  that  chapter  42  amounts  to  a 
revision  of  the  Code  provisions  on  the  subject  of  the  election 
of,  and  powers  conferred  upon,  boards  of  commissioners, 
which  provisions  originated  with  the  Twentieth  Gteneral 
Assembly.  The  contention,  as  we  have  seen,  is  that  by 
chapter  42  there  was  accomplished  a  repeal  of  the  pro- 
visions of  chapter  48,  in  so  far  as  such  act  had  relation 
to  the  subject  of  park  boards.  In  this  contention  we  do 
not  agree.  There  are  many  cities  in  the  State  which  are 
authorized  by  the  general  statute  to  elect  park  boards,  and 
chapter  42  was  designed  to  govern  where  boards  either  exist 
or  may  come  into  existence  as  adjunct  to  cities  acting  under 
special  charter,  or  incorporated  under  the  general  statute. 
Chapter  48  had  taken  out  of  the  operation  of  the  general 
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statute  the  matter  of  the  control  of  the  park  interests  as 
obtaining  in  cities  organizing  under  the  act.  And  so  far^ 
there  was  a  repeal  of  the  general  statute.  Now,  in  terms, 
chapter  42  assumes  to  repeal  the  provisions  of  the  general 
statute  theretofore  in  force,  and  the  sections  repealed  are 
specifically  designated.  In  no  way  is  chapter  48  referred 
to.  If  the  related  provisions  in  that  act  were  repealed,  it 
must  be  by  implication.  Eepeals  by  implication  are  not 
favored,  and  only  where  we  are  driven  thereto  by  the  neces- 
sities of  the  situation  do  we  hold  that  a  repeal  has  taken 
place.  Railroad  v.  Supervisors^  67  Iowa,  199;  Lamhe  v. 
McCormicTc,  116  Iowa,  169.  Especially  where  the  two  acts 
supposed  to  be  in  conflict  were  enacted  by  the  same  General 
Assembly,  they  should  be  so  construed  as  to  give  effect  to 
each  if  that  is  reasonably  possible.  White  v.  Meadville,  177 
Pa.  643  (35  Atl.  695,  34  L.  R  A.  567)  ;  Hawes  v.  Fleighler, 
87  Minn.  319  (92  N.  W,  223);  1  Lewis  Statutory  Con- 
struction, section  268.  It  is  clear  to  our  minds  that  the 
intent  of  the  Legislature  in  enacting  chapter  42  was  to 
better  provide  for  the  organization  and  regulation  of  park 
boards  in  cities  generally;  that  such  chapter  was  not  ad- 
dressed to  the  provisions  in  chapter  48,  or  intended  to  inter- 
fere with  the  plan  as  contained  therein  for  the  control  of 
park  interests  in  cities  organized  thereunder.  The  two  acts 
may  well  stand  together;  the  one  for  the  control  of  parks 
in  cities  embraced  within  the  class  provided  by  chapter  48, 
and  the  other  for  the  control  of  parks  in  all  other  cities. 
And,  plainly  enough,  this  was  the  intention  of  the  Legisla- 
ture. 

Some  other  points  are  made  in  argument,  but  they  are 
either  disposed  of  by  what  has  already  been  said,  or  they 
do  not  ilierit  separate  discussion.  It  follows  that  the  ruling 
on  the  demurrer  was  correct,  and  it  is  affirmed. 
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137    49S  Van  Buren  County,  Appellee,  v.  Ambbican  Sueety  Com- 

140      41  .  „ 

i«^  W9|  PANY,  Appellant. 

Principal   and   surety:    surety    companies:    nature    of    business. 

1  The  business  of  corporations  organized  to  assure  the  perform- 
ance of  contracts  for  profit  partakes  largely  of  the  nature  of 
insurance,  and  the  rules  governing  insurance  cases  are  gen- 
erally applicable  thereto. 

Same:   default:   notice.   The  condition  in  a  surety  company's  bond 

2  requiring  notice  of  the  principal's  default  is  one  to  be  per- 
formed subsequent  to  loss  or  damage  by  reason  of  the  default, 
and  although  a  condition  precedent  to  the  right  to  maintain 

,  the  action,  it  pertains  to  the  remedy  and  is  not  essential  to  the 
binding  force  of  the  contract,  and  therefore  is  not  to  be  so 
strictly  construed  as  a  condition  involving  the  essence  of  the 
agreement. 

Surety  contracts:    default  of  principal :    fraud:    notice.    A  surety 

3  contract,  which  undertakes  to  identify  a  county  for  the  faithful 
performance  of  a  bridge  company's  agreement  to  construct  a 
bridge  of  certain  weight,  includes  a  default  chargeable  to  de- 
ceit and  fraud;  as  in  the  secret  substitution  of  a  lighter  con- 
struction than  that  contracted  for;  and  notice  thereof  is  not 
due  the  surety,  under  the  terms  of  its  contract  requiring  notice 
of  a  default  within  a  specified  time,  until  the  fraud  is  dis- 
covered or  in  the  exwcise  of  reasonable  diligence  should  have 
been  discovered. 

Same:    payments  to  prinopal:    reserve:    liability  of  surety:    es- 

4  toppel.  Conceding  as  a  general  rule  that  when  the  obligee  in  a 
surety  contract  fails  to  retain  the  reserve  fund  until  comple- 
tion of  the  contract,  as  provided  therein,  the  surety  is  dis- 
charged, yet,  where  excessive  payments  are  induced  by  the 
secret  fraud  of  the  principal  the  surety  cannot  rely  thereon  to 
defeat  its  liability  for  the  prit!cipars  default;  nor  is  the  county 
estopped  to  assert  the  default  because  its  engineer  approved 
of  the  scheme  resulting  in  excessive  payments,  with  knowledge 
and  participation  in  the  fraud. 

Same:    modification  of  contract:    notice.    Where  a  bridge  builder 

5  in  violation  of  his  contract  and  without  the  knowledge  of  the 
county  substitutes  a  lighter  material  than  that  agreed  upon, 
the  contractor's  surety  cannot  insist  upon  its  discharge  from 
liability  for  his  wrong,  on  the  ground  of  a  material  change  in 
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the  contract  without  its  consent;  and  the  county  is  not  charged 
with  notice  of  the  change  pending  completion  of  the  work  be- 
cause of  the  knowledge  of  its  engineer,  corruptly  induced  by 
the  builder  to  acquiesce  in  the  scheme  for  defrauding  the 
county. 

Guaranty:    liability  of  guarantor.    A  contract  of  guaranty  which 

6    is  absolute  fixes  the  liability  of  the  guarantor  as  completely  as 

that  of  a  surety;  and  if  conditional,  failure  to  give  notice  of 

the  principal's  default  will  not  dischargee  the  guarantor,  in  an 

absence  of  a  showing  of  prejudice  resulting  from  the  laches. 

Appeal  from  Van  Buren  District  Court. —  Hon.   Robebt 
Sloan,  Judge. 

Wednesday,  Februaby  19,  1908. 

Action  at  law  to  recover  upon  bonds  securing  the  per- 
formance of  contracts  for  the  construction  of  certain  bridges. 
Trial  to  the  court  v^ithout  a  jury.  Judgment  for  plaintiff, 
and  the  defendant  appeals. —  Affirmed. 

H.  F.y  F.  A.  &  H.  F.  Pennington,  Mitchell  <&  Hunter, 
and  B.  B.  McBeth,  for  appellant. 

E.  L.  McCoid,  County  Attorney,  and  W.  M.  Walker, 
for  appellee. 

Weavbe,  J. —  On  June  20,  1900,  the  American  Bridge 
Company  entered  into  written  contracts  with  Van  Buren 
county  to  erect  two  steel  bridges  known  in  the  record  as  the 
"  Selma  Bridge  "  and  the  "  Kilbum  Bridge."  The  agreed 
price  of  the  Selma  Bridge  was  $11,950  and  of  the  Kilbum 
Bridge  was  $14,950,  the  former  to  be  completed  on  Novem- 
ber 19,  1900,  and  the  latter  on  December  1,  1900.  In  other 
respects  the  two  contracts  are  substantially  identical  in  their 
terms  and  conditions,  to  which,  so  far  as  material  to  the 
present  controversy,  more  specific  mention  will  be  hereinafter 
made.  To  secure  the  faithful  performance  of  these  con- 
tracts, .the  bridge  company  executed  and  delivered  to  the 
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county  its  two  several  bonds  with  the  appellant  herein  as 
security.  On  March  30,  1901,  the  county  brought  an  action 
at  law  upon  said  bonds  to  recover  damages  for  the  alleged 
failure  of  the  contractor  to  construct  the  bridges  according 
to  the  terms  of  the  agreement.  While  the  petition  originally 
specified  various  particulars,  in  respect  to  which  it  was 
alleged  that  the  bridges  had  not  been  constructed  according 
to  contract,  all  seem  to  have  been  eliminated,  except  the 
claim  that  the  bridge  company  fraudulently  substituted 
lighter  and  less  valuable  materials  in  the  construction  of 
each  of  said  bridges  than  were  called  for  by  the  contract, 
with  the  result  that  the  amount  of  metal  in  the  completed 
structures  is  less  by  many  tons  than  it  would  have  been 
had  the  contracts  been  fairly  and  honestly  performed.  A 
jury  being  waived,  the  cause  was  tried  to  the  court,  which 
found  the  charge  of  fraud  as  above  indicated  in  the  sub- 
stitution of  lighter  and  inferior  materials  in  said  bridges 
had  been  established  by  the  evidence,  and  that  the  county 
had  been  damaged  thereby  in  the  sum  of  $4,845.24.  It 
appearing,  however,  that  the  county  still  had  in  its  hands 
an  unpaid  balance  of  the  contract  price  of  the  bridges  to 
the  amount  of  $3,905.67,  the  court  applied  this  sum  in 
reduction  of  the  proved  damages,  and  entered  judgment  in 
plaintiff's  favor  for  the  difference  $939.67. 

I.  The  bonds  in  suit  attach  certain  conditions  to  the 
liability  of  the  surety  company,  among  which  are  the  follow- 
ing: "First.  That,  in  the  event  of  any  default  on  the 
part  of  the  principal  in  the  performance  of  any  of  the  terms 
or  conditions  of  said  contract,  written  notice  thereof,  with 
a  verified  statement  of  the  facts  showing  such  default  and 
the  date  thereof,  shall,  within  ten  days  after  such  default, 
be  mailed  to  said  surety  at  its  office  in  the  city  of  Chicago, 
No.  704  Marquette  Building.  Second.  That  no  suit,  action, 
or  proceeding  shall  be  brought  or  maintained  against  the 
principal  or  surety  upon  or  by  reason  of  any  such  default, 
after  the  expiration  of  four  months  after  such  default,  nor, 
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in  any  event,  after  the  Ist  day  of  April,  1901."  This  action 
was  begun  March  30,  1901. 

It  is  the  claim  of  appellant  that  plaintiff  failed  to  give 
notice  of  the  contractor's  default  within  the  time  thus  fixed, 
and  therefore  this  action  cannot  be  maintained.  It  is  also 
claimed  that,  so  far  as  the  plaintiff's  demand  has  reference 
to  the  construction  of  the  Selma  Bridge,  the  action  was  not 
begun  within  four  months  after  the  allied  default,  and  is 
therefore  barred  by  the  contract  limitation.  That  the  surety 
in  a  bond  may  prescribe  reasonable  conditions  for  notice  of 
the  principal's  default,  and  for  the  release  and  discharge 
of  such  bond  upon  failure  to  comply  therewith,  may  be 
admitted  for  the  purposes  of  this  case ;  but  the  question  what 
shall  be  deemed  due  notice  within  the  true  meaning  and 
intent  of  the  contract  is  another  consideration,  which  requires 
more  particular  examination  of  the  proved  or  conceded  facts. 
The  trial  court  has  found  that  the  Selma  Bridge  was  not 
completed  until  some  time  in  January,  1901,  when  a  major- 
ity of  the  board  of  supervisors,  acting  individually,  only, 
imdertook  to  accept  it,  and  caused  the  coimty  auditor  to  issue 
warrants  to  the  bridge  company  for  the  remainder  of  the 
agreed  price  of  that  structure,  but  such  acts  were  done  by 
the  supervisors  without  any  knowledge  or  notice  of  the  fraud 
which  had  been  practiced  by  the  contractor.  The  other 
bridge  was  not  completed  or  tendered  to  the  county  until 
after  March  1,  1901.  Prior  to  that  date,  and  immediately 
prior  to  February  14,  1901,  the  wrongful  substitution  of  the 
lighter  and  less  valuable  materials  in  the  construction  of  the 
bridges  was  discovered  by  the  county,  and  thereupon  and 
within  less  than  ten  days  it  caused  written  notice  of  the 
fact  to  be  given  to  the  surety  company.  Unless  the  action 
of  the  supervisors  above  mentioned  with  respect  to  the  Selma 
Bridge  is  to  be  construed  as  an  acceptance,  neither  structure 
has  ever  been  formally  accepted,  though  both  have  ever  since 
been  in  use  as  part  of  the  public  highway. 

The  contention  of  the  appellant  that  the  aforesaid  writ- 
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ten  notice  of  the  contractor's  fraud  was  not  given  within  ten 
days  after  the  default  complained  of  is  sought  to  be  main- 
tained on  the  following  grounds:  It  is  first  said  that,  as 
the  contract  was  by  its  terms  to  be  completed  on  or  before 
November  19,  1900,  notice  should  have  been  given  the 
surety  of  the  failure  so  to  do,  and,  such  notice  not  having 
been  given  within  ten  days  from  said  date,  the  surety  was 
thereby  discharged;  or,  in  any  event,  that  action  as  to  the 
Selma  Bridge  is  barred  by  the  contract  limitation  of  four 
months.  We  do  not  so  construe  the  undertaking.  It  is 
true  that  the  contract  named  November  19,  1900,  as  the 
date  for  the  completion  of  the  Selma  Bridge,  but  it  evidently 
contemplated  the  possibility,  if  not  probability,  that  the 
work  would  be  hindered  or  delayed,  and  that  the  actual  com- 
pletion might  not  be  accomplished  imtil  a  later  date.  To 
provide  for  such  contingency,  it  was  agreed  that  for  any 
delay  beyond  the  time  fixed  the  contractor  should  be  subject 
to  a  stated  per  diem  penalty.  To  hold  the  surety  for  such 
penalties,  it  may  be  that  notice  of  the  failure  to  complete 
the  bridge  within  the  stipulated  time  should  have  been 
promptly  given,  but  the  appellee  is  making  no  claim  in  this 
court  for  any  recovery  on  that  ground,  and  the  judgment 
appealed  from  includes  no  allowance  of  that  nature.  Nor 
would  the  four-months  limitation  begin  to  run  as  between 
the  county  and  the  contractor  until  the  fraud  on  which 
recovery  is  claimed  was  discovered,  and  the  surety  in  this 
respect  occupies  no  stronger  position  than  the  principal. 

It  is  further  argued,  if  we  understand  counsel,  that  the 
default,  if  any  of  the  contractor,  occurred  when  the  inferior 
materials  were  delivered  on  the  ground  or  placed  in  the 
bridges,  and  that,  to  hold  the  surety  liable,  notice  theredf 
should  have  been  given  within  ten  days  thereafter. 

Preliminary  to  a  discussion  of  these  propositions,  it  is 
to  be  said  that,  while  the  relation  of  appellant  herein  is 
spoken  of  as  that  of  surety  or  guarantor,  counsel  upon  both 
sides  cite  and  rely  upon  precedents  afforded  by  the  decisions 
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of  this  and  other  courts  in  actions  growing  out  of  con- 

1.  Principal  AND    tracts  of  life,  accidcnt,  fire,  and  fidelity  in- 
companies:        surancc.     Thcsc  authorities  are  fairly  in  point, 

nature  of  i.  i         -i        •  t»  •  •       i 

business.  for   the    Dusiness    of   corporations    organized 

for  purposes  of  profit  in  assuring  the  performance  of  con- 
tracts of  various  kinds  partakes  largely  of  the  nature  of 
insurance,  and  is  carried  on  in  much  the  same  manner. 
Lumber  Co.  v.  Peterson,  124  Iowa,  615;  American  Surety 
Co.  V.  Pauly,  170  U.  S.  143, 144,  (18  Sup.  Ct  552,  42  L.  Ed. 
977) ;  Shahmm,  v.  Credit  Co.,  92  Wis.  366  (66  N.  W.  528, 
32  L.  E.  A.  383,  53  Am.  St.  Eep.  920) ;  Fenton  v.  Fidelity 
Co.,  36  Or.  283  (56  Pac.  1096,  48  L.  R  A.  770) ;  People 
V.  Rose,  174  IlL,  310  (51  N.  E.  246,  44  L.  K.  A,  124) ; 
1  Joyce  on  Insurance,  section  12. 

Following  an  analogy  afforded  by  the  law  of  insurance, 
we  first  note  that  the  condition  requiring  notice  to  the  surety 
is  one  to  be  performed  after  the  occurrence  of  the  loss  or 

2.  Same-  defautt:  ^^"^^g^  ^^^  which  recovery  is  sought,  and  is 
notice.  jjQ^  essential  to  the  binding  force  of  the  con- 
tract while  it  is  running  prior  to  any  default.  Conditions 
of  this  class  pertain  to  the  remedy,  and,  though  precedent 
to  the  maintenance  of  an  action,  are  not  ordinarily  as  strictly 
construed  by  the  courts  as  are  those  conditions  involving 
the  essence  of  the  agreement.  Building  &  Loan  Ass'n  v. 
Fidelity  Co.,  118  Iowa,  735 ;  W.  H.  Coffee  Co.  v.  Insurance 
Co.,  110  Iowa,  425 ;  Peele  v.  Provident  Fund,  147  Ind.  543 
(44  N.  E.  661,  46  K  E.  990). 

The  clear  intent  of  the  parties  is  not  to  be  violated  or 

ignored ;  but  such  intent  is  to  be  gathered  from  the  language 

of  the  instrument  fairly  read  in  the  light  of  all  the  cir- 

8.  SuKSTTcoN-      cumstances  attending  its  making  and  the  ap- 

fault  of  prin-     parent  purpose  it  was  intended  to  serve.     EU 

cipal:  fraud:  , 

notice.  lis  V.  Insurance  Co.,  64  Iowa,  508.    A  surety 

bond  or  contract  of  indemnity  would  be  farcical  if  made  sub- 
ject to  conditions  which  are  impossible  of  performance,  or 
conditions  which  deprive  it  of  all  real  force  and  effect  as 
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surety.  By  the  bond  in  suit  the  surety  company  undertook  to 
stand  good  for  the  faithful  performance  of  the  bridge  com- 
pany's contract.  This  obligation  extends  not  alone  to  defaults 
which  are  chargeable  to  the  contractor's  incompetency  or 
lack  of  financial  ability,  but  also  those  which  are  chargeable 
to  its  duplicity  and  fraud.  Fraud  is  the  product  of  deceit 
and  concealment,  and  to  hold  that  a  party  who  demands 
and  receives  a  bond  against  injury  therefrom  is  bound  to 
discover  the  secret  wrong  as  soon  as  it  is  committed,  and  give 
notice  thereof  at  the  risk  of  destroying  his  security,  is  so  un- 
reasonable that  the  court  will  not  attach  such  construction  to 
its  terms,  unless  the  clear  meaning  of  the  language  im- 
peratively requires  it.  Eeferring  again  to  the  bond,  it  will 
be  seen  that  the  same  condition  which  requires  the  written 
notice  requires  that  it  shall  be  accompanied  with  a  state- 
ment of  the  facts  showing  the  default  and  the  date  thereof. 
Similar  conditions  are  not  infrequent  in  insurance  policies, 
accident  policies,  fidelity  bonds,  and  other  contracts  of  in- 
demnity, and  the  weight  of  authority  supports  the  reason- 
able proposition  that  the  notice  thus  required  is  not  due 
within  the  meaning  of  the  provision  until  the  fact  of  which 
the  insurer  or  surety  is  to  be  apprised  is  known  to  the 
other  party,  or  imtil,  in  the  exercise  of  reasonable  diligence, 
he  ought  to  have  known  it. 

It  has  also  often  been  held  that,  where  circumstances 
render  a  condition  affecting  the  remedy  impossible  of 
performance,  it  will  not  be  allowed  to  defeat  recovery  on 
a  meritorious  claim.  Such  was  our  holding  in  Eggleston  v. 
Insurance  Co.,  65  Iowa,  316,  where  the  production  of  in- 
voices and  bills  of  goods  destroyed  was  made  a  condition 
of  the  defendant's  liability  upon  its  policy,  and,  upon  a 
showing  made  that  insured  could  not  produce  them,  we  said : 
"  We  think  she  was  not  required  to  do  an  impossible  thing, 
and,  if  it  can  be  shown  that  without  any  default  or  fraud 
on  her  part  compliance  is  rendered  impossible,  she  may 
recover  without  performing  the  condition."     A  like  condi- 
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tion  was  similarly  construed  in  Bumstead  v.  Insurance  Co., 
12  N.  Y.  81,  where  the  court,  speaking  by  Allen,  J.,  says : 

What  shall  be  considered  a  performance  so  as  to  entitle 
a  party  to  insist  upon  payment  of  a  loss  within  the  terms 
of  the  policy  depends  upon  the  true  construction  of  the 
contract  of  the  parties.  A  strict  interpretation  of  the  lan- 
guage employed  would  not  unfrequently  prevent  a  recovery 
against  the  company,  as  no  exceptions  are  made  to  the  re- 
quirements to  furnish  the  inventory,  and  to  produce  the 
books  and  vouchers.  The  inventory  required  is  one  strictly 
accurate,  not  approximating  to  accuracy,  and'  made  according 
to  the  best  knowledge  the  party  may  have.  Such  a  state- 
ment, though  made  out  with  all  care  and  honesty  and  really 
affording  the  insurers  all  the  information  they  could  reason- 
ably desire,  would  not  be  an  inventory  of  the  property  within 
the  literal  meaning  of  the  condition.  So  the  nonproduction 
of  books  and  vouchers  destroyed  by  the  very  fire  against 
which  the  party  had  sought  indemnity  would  effectually  de- 
feat his  claim  under. the  policy.  Such  an  interpretation 
would  be  unreasonable,  and  cannot  be  supposed  to  have  been 
in  the  minds  of  the  contracting  parties  at  the  time  the  insur- 
ance was  effected.  The  construction  of  these  conditions 
should  be  reasonable  and  as  near  the  apparent  intent  of  the 
parties  as  may  be  consistent  with  the  terms  employed,  taking 
into  consideration  the  motive  that  led  to  their  insertion  in 
the  contract,  and  the  object  intended  to  be  effected  by  them. 

After  citing  the  long-established  rule  requiring  such  re- 
strictive clauses  to  be  liberally  construed  in  favor  of  the 
person  contracting  for  indemnity,  the  court  further  adds: 
"  If  this  has  been  found  necessary  in  former  times  in  order 
to  give  effect  to  the  contract  of  insurance  as  a  real,  and 
not  illusory,  contract  of  indemnity,  it  is  still  more  necessary 
now,  when,  with  the  multiplication  of  companies  holding 
themselves  out  as  insurance  companies  and  bidding  for  risks, 
l^al  ingenuity  and  practical  experience  and  skill  have  been 
exerted  to  the  utmost  to  devise  terms  and  conditions  by 
which  the  nominal  underwriters  may  guard  against  a  legal 
liability  in  case  of  loss  of  the  property  insured  by  the  perils 
Vol.  187  Ia.— 32 
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proposed  to  be  insured  against."  Discussing  the  same  ques- 
tion, it  has  been  said  that :  "  The  courts  have  looked  to  the 
circumstances,  and  required  no  more  information  of  the 
party  than  what  appeared  to  be  within  his  controL"  Nor- 
ton V.  Insurance  Co.,  7  Cow.  (N.  Y.)  649;  Lawrence  v. 
Insurance  Co.,  11  Johns.  (N.  Y.)  260;  Nason  v.  Harvey, 
8  Exchg.  819. 

Conditions  requiring  "  immediate  notice  "  upon  the  oc- 
currence of  loss  or  default  have  been  held  satisfied  by  notice 
given  within  two  days  to  two  months ;  the  time  varying  with 
the  circumstances  of  the  particular  cases.  Building  &  L. 
Ass'n  V.  Fidelity  Co.,  118  Iowa,  735 ;  Hamden  v.  Insurance 
Co.,  164  Mass.  382  (41  K  E.  658,  49  Am.  St.  Eep.  467) ; 
Insurance  Co.  v.  Scammon,  100  111.  644 ;  Wooddy  v.  Insur- 
ance Co.,  31  Grat.  (Va.)  362  (31  Am.  Rep.  732) ;  Insur- 
ance Co.  V.  Oould,  80  111.  388 ;  Kentzler  v.  Ass%  88  Wis. 
596  (60  N.  W.  1002,  43  Am.  St.  Eep.  934).  In  Peele  v. 
Provident  Fund,  147  Ind.  543  (44' N.  E.  661,  46  N.  E. 
990),  the  contract  of  indemnity  was  against  accidental  in- 
jury, and  made  subject  to  the  condition  that  written  notice 
of  the  injury  with  statement  of  the  particulars  of  the  acci- 
dent should  be  given  to  the  insurer,  and  that  "  failure  to 
give  such  notice  within  ten  days  from  the  date  of  either 
injury  or  death  shall  invalidate  any  and  all  claim  under 
this  certificate."  The  insured  person  was  drowned,  and, 
while  the  fact  of  such  death  was  known  to  his  wife  imme* 
diately  after  its  occurrence,  yet  she  did  not  know  its  acci- 
dental character  until  more  than  ten  days  had  elapsed; 
but,  when  she  ascertained  the  truth,  she  acted  promptly,  and 
notice  then  given  was  held  to  satisfy  the  condition.  In 
reaching  this  conclusion,  the  court  lays  considerable  stre^ 
upon  the  provision,  similar  to  the  one  in  the  case  at  bar, 
which  requires  the  notice  to  be  accompanied  by  a  showing 
of  the  particulars  or  circumstances  of  the  alleged  default, 
or  loss  for  which  indemnity  is  claimed,  and,  after  saying 
that,  in  the  interpretation  of  such  conditions,  courts  are  dis- 
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posed  to  look  to  the  intention  and  substantial  rights  of  the 
parties,  adds :  "  A  distinction  has  been  made  between  con- 
ditions preceding  the  loss  or  accident  and  upon  which  the 
question  of  liability  primarily  rests,  and  conditions  which 
relate  to  matters  following  such  loss  or  accident.  The 
former  are  more  usually  of  the  essence  of  the  contract, 
and  are  therefore  generally  interpreted  more  strictly.  When, 
however,  the  liability  has  once  accrued  such  conditions  as 
relate  to  the  giving  of  notice,  making  proofs  of  loss,  etc. — 
that  is,  conditions  subsequent  to  the  capital  fact  of  liability 
—  have,  in  general,  been  interpreted  as  requiring  what  is 
reasonably  possible  on  part  of  the  beneficiary."  Applying 
the  rule  to  the  case  then  being  heard,  the  court  further  says 
that  as  the  particulars  of  the  accident  could  not  be  given 
imtil,  acting  with  reasonable  diligence,  plaintiff  obtained 
knowledge  of  them,  the  notice  given  "  was  reasonably  suffi- 
cient as  within  the  terms  contemplated  by  the  parties  when 
the  contract  was  entered  into."  In  overruling  a  petition 
for  rehearing  in  the  same  case  (147  Ind.  543,  46  N.  K 
990),  the  court  repeats:  "  A  notice  before  full  particulars 
were  known  would  not  have  been  a  compliance  with  the 
condition.  Before  the  coroner's  verdict,  it  was  not  known 
and  could  not  be  known  that  Mr.  Peele's  death  was  accidental, 
to  say  nothing  of  being  able  to  give  the  particulars  of  such 
accident  The  notice  was  given  at  the  earliest  date  possible, 
and  was  in  full  compliance  with  the  object  and  purpose  of 
the  condition  as  it  must  have  been  understood  by  the  parties 
at  the  time  of  the  contract."  The  same  rule  was  applied 
in  a  parallel  case  by  the  New  York  court  Trippe  v.  Prov- 
ident Fund,  140  N.  Y.  23  (35  K  E.  316,  22  L.  R.  A.  432, 
37  Am.  St.  Eep.  529^  There  the  insured  was  accidentally 
killed,  but  the  fact  and  the  circumstances  of  his  death  was 
not  known  to  a  certainty  for  a  period  of  several  days  there- 
after. Within  ten  days  after  such  discovery,  but  more  than 
ten  days  after  the  accident,  notice  was  given  and  held  to  be 
SBflScient.     The  court  says :     "  The  parties  having  contracted 
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that  the  notice  should  be  accompanied  by  full  particulars 
of  the  manner  in  which  it  occurred  and  the  attendants  cir- 
cumstances, they  evidently  intended  that  it  should  be  given 
only  when  the  fact  and  manner  of  death  became  known  to 
the  parties  who  were  required  to  act  The  fair  and  reasona- 
ble construction  of  this  condition,  therefore,  is  that  the  ten 
days  within  which  the  notice  was  to  be  given  did  not  begin 
to  run  from  the  date  of  the  accident,  but  from  the  time 
when  the  body  was  found,  and  the  important  fact  of  death 
with  the  circumstances  and  particulars  under  which  it  oc- 
curred." The  same  principle  has  been  recognized  by  the 
Supreme  Court  of  the  United  States,  and  applied  to  policies 
of  fire  insurance,  Insurance  Co.  v.  Boykin,  79  U.  S.  433 
(20  L.  Ed.  442),  where  it  is  said  that,  if  the  insured  party 
is  so  insane  as  to  be  incapable  of  an  intelligent  statement, 
that  of  itself  would  excusfe  the  performance  of  a  condition 
requiring  him  to  give  notice  and  proof  of  loss  within  a  fixed 
period.  To  the  same  effect,  see  Indemnity  Co.  v.  Fletcher, 
5  Ohio  Cir.  Ct.  Kep.  636,  3  Ohio  Ct  Dec.  308;  Oerling 
V.  Insurance  Co.,  39  W.  Va.  699  (20  S.  E.  691).  Among 
many  other  cases  holding  to  the  same  liberal  interpretation  of 
conditions  of  this  nature  are  Konrad  v.  Casualty  Co.,  49  La. 
Ann.  636  (21  South.  721) ;  Insurance  Co.  v.  Scammon, 
100  111.  648 ;  Insurance  Co.  v.  Evans,  102  Pa.  281 ;  Ward 
V.  Ass'n,  4  W.  R  605;  Mandell  v.  Fidelity  Co.,  170  Mass. 
173  (49  N.  E.  110,  64  Am.  St.  Eep.  291) ;  McElroy  v.  In- 
surance Co.,  88  Md.  137  (41  AtL  112,  71  Am.  St.  Rep.  400)  ; 
McNaUy  v.  Insurance  Co.,  137  N.  Y.  389  (33  K  E.  475) ; 
McElroy  v.  Insurance  Co.,  88  Md.  137  (41  AtL  112,  71 
Am.  St.  Rep.  400). 

In  the  last-cited  case  payment  of  a  life  policy  was  con- 
ditioned upon  the  presentation  of  notice  of  claim  and  proof 
of  death  within  ninety  days  after  the  decease  of  the  in- 
sured. Eiiowledge  of  his  death  was  not  obtained  by  the 
party  entitled  to  the  insurance  for  nearly  a  year  after  its 
occurrence  when  she  at  once  gave  notice.     In  overruling 
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the  defense  based  on  the  condition  for  notice  within  a  fixed 
limit  of  time,  the  court  says :  "  It  is  perfectly  clear  that 
the  rule  was  made  for  ordinary  cases  where  the  existence 
of  the  policy  and  the  death  of  the  insured  are  known  or 
might  or  should  be  known  in  time  to  comply  with  the  rule. 
It  cannot  reasonably  be  supposed  that  the  holder  of  the 
policy  could  be  required  to  give  proof  of  a  fact  of  which  he 
himself  was  ignorant.^' 

Now,  in  the  case  at  bar,  we  have  already  noticed  that  the 
alleged  default  in  the  performance  of  the  contract  was  of 
a  secret  and  fraudulent  character.  The  court  found  —  and, 
the  evidence  not  being  preserved,  we  must  presume  the  find- 
ing correct  —  that  the  bridge  company  for  which  appellant 
became  surety,  having  procured  the  contract,  fraudulently 
prepared  new  specifications  for  the  manufacture  of  the 
materials  to  be  used,  which,  while  preserving  the  general 
features  of  the  agreed  plan  as  to  form  and  appearance, 
systematically  scaled  down  the  amount  and  weight  of  the 
several  parts  composing  the  bridges,  so  that,  when  completed, 
said  structures  and  substructures  contained  less  steel  than 
was  contracted  for  to  the  amount  of  one  hundred  and  thirty- 
three  thousand,  nine  hundred  and  ninety-two  pounds,  valued 
at  $4,845.24.  It  is  thus  established  that  the  contract  was 
violated  at  the  very  outset,  and  that  the  fraud  of  the  con- 
tractor marked  each  successive  step  from  the  manufacture 
of  the  material  to  the  completion  of  the  work.  The  conceal- 
ment of  the  imposition  from  the  county  was  accomplished, 
as  we  shall  hereinafter  see,  by  a  corrupt  combination  or  con- 
spiracy between  the  contractor  and  the  agent  or  engineer, 
who  was  supposed  to  be  acting  in  the  county's  behalf.  There 
is  nothing  in  the  contract  which  casts  upon  the  county  the 
duty  to  discover  this  fraud  until  the  bridges  were  com- 
pleted and  tendered  for  its  acceptance  and  reasonable  time 
given  to  ascertain  the  facts.  Indeed,  if  the  county  was  to 
carry  such  risk,  there  was  no  occasion  for  any  bond  any  more 
than  a  property  owner  could  have  occasion  for  insurance 
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against  fire  if  in  the  end  he  is  to  be  charged  with  the  very 
risk  against  which  his  policy  nominally  indemnifies  him. 
The  contracts  in  question  call  for  completed  bridges,  and 
it  is  the  condition  and  quality  of  these  completed  structures 
which  are  to  be  considered  in  determining  whether  the  con- 
tractor has  faithfully  performed  its  agreement.  That  is 
the  earliest  date  at  which  the  county  could  have  maintained 
an  action  of  this  character,  and,  if,  acting  with  reasonable 
diligence,  the  fraud  was  not  known  until  later,  the  limitation 
upon  such  right  of  action  whether  by  statute  or  by  contract 
would  not  begin  to  run  until  such  discovery.  Beed  v.  In- 
surance Co.j  103  Iowa,  310 ;  Ellis  v.  Insurance  Co.,  64  Iowa, 
507 ;  Matt  v.  Ass'n,  81  Iowa,  135 ;  Kiisel  v.  Insurance  Co., 
131  Iowa,  54;  McConnell  v.  Association,  79  Iowa,  757.  In 
each  of  the  cases  here  cited  it  was  held  that  a  limitation 
requiring  the  action  to  be  brought  "  within  one  year  from 
the  date  of  death  "  or  "  within  six  months  from  the  happen- 
ing of  the  death  on  account  of  which  the  action  is  brought," 
or  "  within  six  months  next  after  the  fire,"  or  "  six  months 
next  after  the  occurrence  of  the  loss,"  does  not  begin  to  run 
according  to  its  literal  terms  at  the  date  of  the  death,  loss, 
or  injury,  but  at  the  date  when  the  right  of  action  for  the 
indemnity  matures.  While  these  cases  are  not  entirely  par- 
allel with  the  one  at  bar,  they  are  not  without  analogy 
thereto,  and  afford  instructive  illustration  of  the  principles 
which  the  courts  are  disposed  to  apply  to  cases  of  this  nature. 
Following  the  rule  of  the  authorities  to  which  attention  has 
been  called,  we  think  the  trial  court  was  not  in  error, in 
holding  that  the  notice  to  the  surety  was  given  in  due 
time. 

As  the  Kilbum  Bridge  was  not  yet  completed  when  the 
fraud  was  discovered  and  notice  promptly  given  to  the  surety, 
there  is  no  room  for  doubt  that  such  notice  was  timely.  The 
Selma  Bridge  had  been  completed,  and  a  few  days  had 
intervened  before,  the  truth  as  to  its  defective  condition 
was  ascertained  by  the  county  and  the  surety  apprised  thereof. 
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Whether  the  county  had  been  reasonably  diligent  and  acted 
with  reasonable  promptness  was  a  question  of  fact;  and, 
the  evidence  not  having  been  preserved,  we  are  bound  tb 
assume  the  correctness  of  the  trial  court's  finding  thereon. 
II.     The  next  defense  seriously  urged  upon  our  atten- 
tion is  that  the  county  paid  the  contractor  in  excess  of  the  in- 
stallments provided  by  the  contract  and  before  the  amounts  so 
4.  Same:  pay        P^^^  ^^^^  ^^®5  ^^  releasing  the  surety  from 
^I'^Vrc^v't:   liability.     The  facts  bearing  upon  this  con- 
iuretSrf°^        teution  are  as  follows:     Each  contract  con- 
cstoppei.  tained  the  provision  that,  in  consideration  of 

the  performance  thereof,  the  county  would  pay  the  agreed 
price  of  the  work  in  installments  as  follows,  to-wit :  "  Seventy- 
five  per  cent,  of  cost  of  materials  on  their  delivery  and  accept- 
ance, provided,  however,  the  same  does  not  exceed  the  sum 
of  seventy-five  per  cent,  of  contract  price,  and  the  balance 
on  the  completion  and  acceptance  of  said  work."  From  time 
to  time,  as  the  work  progressed,  the  contractor  made  out 
bills  purporting  to  show  the  delivery  on  the  ground  of 
materials  such  as  were  called  for  by  the  specifications. 
These  bills  were  indorsed  as  approved  by  one  Booth  —  an 
engineer  employed  by  the  county  and  supposed  to  be  acting 
in  its  interest — ^and,  being  thereafter  indorsed  or  0.  K.'d 
by  one  of  the  board  of  supervisors,  the  county  auditor  issued 
warrants  thereon,  which  were  paid  by  the  treasurer.  These 
bills,  in  pursuance  of  the  fraud  which  permeated  the  entire 
work,  were  made  to  show  materials  furnished  of  the  weight 
and  value  contemplated  by  the  contracts.  Except  in  a  single 
instance,  which  we  shall  hereinafter  mention,  the  payments 
made  during  the  progress  of  the  work  were  not  in  excess  of 
seventy-five  per  cent,  of  the  cost  of  the  materials  furnished 
as  shown  by  these  falsified  bills,  but  as  it  now  appears,  each 
was  in  excess  of  seventy-five  per  cent,  of  the  actual  cost 
thereof  by  reason  of  this  substitution  of  the  lighter  materials. 
The  exception  to  this  statement  has  reference  to  a  bill  pre- 
sented showing  an  expenditure  for  materials  of  $2,950.20, 
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on  which  a  county  warrant  was  issued  to  the  bridge  company 
for  more  than  seventy-five  per  cent  of  the  sum  named* 
Soon  thereafter  the  bridge  company  refunded  a  large  part 
of  the  sum  so  obtained;  thus  making  the  net  payment  con- 
siderably less  than  seventy-five  per  cent,  of  the  bill  presented. 
Taking  these  facts  into  consideration,  and  still  omitting 
any  reference  to  the  complicity  of  the  engineeer,  Booth,  in 
the  transaction  to  the  effect,  if  any,  of  his  agency  upon  the 
rights  of  the  parties,  we  have  to  inquire  whether  the  excessive 
payment  thus  secured  wiU  operate  to  release  the  surety  who 
has  undertaken  to  stand  sponsor  for  the  faithful  perform- 
ance of  the  contract. 

For  the  purposes  of  this  case,  it  may  be  conceded  to  be 
the  general  rule  that,  if  the  obligee  in  a  bond  to  secure  the 
performance  of  a  building  contract  fails  to  retain  the  reserve 
which  by  the  terms  of  the  contract  he  is  to  withhold  until 
the  work  is  completed,  or  until  certain  conditions  are  com- 
plied with,  or  if  he  pays  the  contractor  installments  of  the 
agreed  compensation  before  they  are  earned  or  become  due, 
the  surety  will  be  discharged.  But  is  such  rule  applicable 
in  the  case  before  us?  The  bridge  company  undertook  to 
construct  the  bridges  of  materials  of  a  definite  kind,  char- 
acter, and  quality,  and  was  entitled  to  receive  seventy-five 
per  cent,  of  the  cost  of  such  materials  as  the  same  were  from 
time  to  time  delivered  upon  the  ground  in  readiness  to  be 
used  in  the  work  of  construction.  To  insure  the  faithful 
performance  of  this  as  well  as  all  other  stipulations  of  the 
agreement  by  said  company,  the  appellant  became  surety 
upon  its  bond.  The  company  did  not  faithfully  perform 
its  contract  but  substituted  lighter  and  inferior  materials, 
and  by  false  vouchers  showing  apparent  compliance  on  its 
part  induced  the  officers  of  the  coimty  to  issue  to  it  warrants 
in  excess  of  seventy-five  per  cent,  of  the  real  cost  of  the 
materials,  but  not  in  excess  of  what  was  due  on  the  showing 
made  by  such  vouchers.  If  we  were  to  hold  that  this  oper- 
ates to  discharge  a  bond  given  to  secure  the  performance 
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of  the  contract,  it  is  equivalent  to  saying  that  the  surety 
may  reap  advantage  by  the  default  of  the  very  party  against 
whose  failure  he  has  undertaken  to  indemnify  the  obligee. 
That  this  may  not  be  done  is  a  fundamental  principle  in 
the  law  of  suretyship.  Byan  v.  U.  8.  86  U.  S.  514  <32  L. 
Ed.  172) ;  Consavl  v.  Sheldon,  35  Neb.  247  (52  N.  W. 
1104). 

The  contract  for  the  performance  of  which  appellant 
became  surety  was  not  merely  to  construct  certain  bridges 
according  to  certain  plans.  By  the  express  terms  and  neces- 
sary implication  of  the  writing,  the  company  undertook  to 
present  true  and  correct  bills  of  the  cost  of  materials  fur- 
nished from  time  to  time  as  a  basis  for  payments  to  be 
made.  If,  in  violation  of  that  contract  obligation,  it  pre- 
sented claims  or  vouchers  which  concealed  the  fraudulent 
substitution  of  the  inferior  materials,  and  thereby  obtained 
payment  in  excess  of  the  sum  really  due,  we  see  no  reason 
why  an  action  will  not  lie  upon  the  bond  against  both 
principal  and  surety  to  make  good  the  injury  thus  inflicted. 
The  decisions  in  Commissioners  v.  Branhan  (C.  C.)  57  Fed. 
179,  and  College  v.  Meagher,  11  Ky.  Law  112  (11  S.  W. 
608),  are  not,  as  we  read  them,  inconsistent  with  this  con- 
clusion. In  the  former  the  payments  were  to  be  due  upon 
estimates  to  be  made  by  the  plaintiff  itself  or  by  its  own 
engineer ;  and  the  court  held,  in  effect,  that  its  negligence  in 
failing  to  perform  this  requirement  on  its  part,  and  in 
making  payments  upon  a  false  statement  to  the  commis- 
sioners that  the  money  had  been  earned,  released  the  surety. 
.  The  latter  case  holds  the  same  rule,  saying  that,  under  the 
terms  of  the  contract,  it  was  the  duty  of  the  owner  not  to 
pay  until  the  work  was  inspected  and  approved  by  a  man 
of  its  own  selection.  As  applied  to  the  facts  involved  in 
those  cases,  we  are  not  disposed  to  quarrel  with  the  results 
there  reached.  Ooodwin  v.  Ohio,  18  Ohio,  6,  is  also  cited  as 
authority  for  the  proposition  that  a  settlement  between  a 
county  treasurer  and  board  of  supervisors  will  release  the 
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sureties  upon  the  treasurer's  bond,  even  though  the  settle- 
ment be  obtained  by  his  fraud.  If  such  be  the  holding  of 
the  cited  case,  we  think  it  unsound  in  principle,  and  we 
cannot  consent  to  follow  it  See  Township  v.  Morris,  91 
Iowa,  198.  That  there  was  a  substantial  failure  to  complete 
the  bridge  according  to  contract  admits  of  not  the  slightest 
doubt.  This  capital  fact  established,  the  liability  of  the 
surety  follows  as  of  course,  unless  it  had  been  released  by 
some  act  or  omission  on  part  of  the  county.  The  payments 
made  by  the  county  were  in  strict  accord  with  the  contract, 
and  they  now  appear  to  have  been  overpayments  simply 
because  of  the  violation  of  that  contract  by  the  principal 
in  wrongfully  substituting  inferior  materials  in  the  struc- 
tures, and  in  presenting  false  vouchers  of  their  cost.  It 
would  be  a  reproach  to  the  law  to  validate  such  a  defense. 
This  conclusion  is  strengthened  and  emphasized  when 
we  take  the  next  step,  and  consider  the  further  proposition 
that  the  county  employed  Booth  as  an  engineer  to  inspect 
the  bridge  materials  and  to  protect  the  interests  of  his  prin- 
cipal therein,  and  that  he  approved  the  bills  on  which  the 
payments  were  made,  from  which  circumstances  it  is  argued 
that  the  county  is  estopped,  as  against  surety  at  least,  to 
recover  for  the  alleged  default  of  the  contractor  in  this 
respect.  The  trial  court  found,  and  we  must  take  it  as 
established,  that  Booth,  while  professing  to  represent  and 
serve  the  county,  entered  into  a  conspiracy  with  the  bridge 
company,  acting  by  its  president,  one  Wetherell,  to  defraud 
the  county  by  permitting  said  company  to  construct  the 
bridges  of  inferior  materials,  tod  to  conceal  the  fraud  from 
the  county ;  and  that,  in  pursuance  of  such  corrupt  combina- 
tion, Booth  did  certify  to  the  correctness  of  the  false  vouchers 
presented  by  the  contractor,  knowing  them  to  be  false,  and 
thereby  induced  and  procured  the  payments  to  be  made 
thereon.  It  would  be  a  travesty  on  justice  for  us  to  hold 
that  the  surety  for  the  performance  of  a  contract  is  released 
from  his  obligation  because  his  principal  corrupted  the  agent 
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of  the  obligee,  and  thereby  induced  the  latter  to  act  upon  the 
theory  that  the  work  had  been  faithfully  done.  In  Byan  v. 
United  States,  86  U.  S.  514  (22  L.  Ed.  172),  a  bond  was 
given  for  the  transportation  of  certain  boxes  of  tobacco  which 
were  the  subject  of  a  revenue  tax  to  a  government  warehouse 
in  New  York.  On  arrival  at  the  warehouse,  the  boxes  were 
found  to  be  filled  with  brickbats  and  other  refuse,  instead 
of  the  prescribed  goods,  and  suit  was  brought  upon  the  bond. 
Among  other  defenses  it  was  urged  that  the  oflScer  whose 
duty  it  was  to  inspect  the  goods  before  shipment  did  it  so 
negligently  that  the  success  of  the  fraud  should  be  charged 
to  his  carelessness,  and  that  the  sureties  were  thereby  re- 
leased. To  this  proposition  the  court,  by  Miller,  J.,  says 
that,  even  conceding  the  alleged  negligence,'  it  would  not 
release  the  sureties  from  the  obligation  they  had  voluntarily 
assumed.  "  The  very  purpose  of  the  bond  was  to  secure 
the  United  States  against  the  fraud  of  their  principal,  and 
the  fraud  was  committed  by  him  in  the  matter  which  the 
bond  was  designed  to  guard  against.  To  say  that  the  care- 
lessness of  the  revenue  officer  made  this  fraud  easier  of 
accomplishment  cannot  release  the  sureties  from  their  obliga- 
tion." If  negligence  in  the  inspector  employed  by  the 
obligee  will  not  release  the  surety  from  liability  to  answer 
for  the  fraud  of  his  principal,  how  much  less  will  such  surety 
be  heard  to  claim  a  release  because  his  principal  succeeded 
in  corrupting  the  inspector.  In  Steel  Co.  v.  Van  Buren 
County,  126  Iowa,  606,  we  had  to  deal  with  the  same  con- 
tracts which  are  here  involved  and  the  circumstances  under 
which  the  payments  thereon  were  made.  We  there  held  that 
the  county  could,  in  no  event,  be  bound  or  estopped  by  the 
act  of  the  engineer  in  collusion  with  the  contractor.  True, 
the  surety  was  not  a  party  to  that  litigation,  but  we  are 
unable  to  see  any  good  reason  for  refusing  to  apply  the 
principle  there  approved  to  the  issues  here  made.  To  hold 
otherwise  is  to  make  it  to  the  interest  of  every  surety  on 
a  bond  of  this  character  that  his  principal  for  whose  faithful 
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performance  of  contract  obligations  he  has  undertaken  to 
stand  good  shall  defraud  the  obligee  in  such  performance, 
and  successfully  conceal  the  same  for  a  period  of  ten  days, 
or  shall  obtain  a  payment  which  is  in  excess  of  the  amount 
due  only  because  of  his  concealed  fraud  in  the  character 
of  the  work  performed.  Stripped  of  all  unnecessary  ver- 
biage, and  stated  in  briefest  terms,  the  position  of  appellant 
upon  this  phase  of  the  case  is  that,  while  the  payments 
made  by  the  county  during  the  progress  of  the  work  were 
not  in  excess  of  seventy-five  per  cent  of  the  cost  of  the 
materials,  had  they  been  such  as  the  contract  contemplated, 
and  such  as  were  shown  by  the  vouchers  presented,  yet, 
being  in  excess  of  seventy-five  per  cent,  of  the  cost  of  the 
inferior  materials  wrongfully  and  secretly  substituted  by  the 
party  for  whose  faithful  performance  of  the  contract  the 
bond  was  executed  the  surety  thereon  is  released  from  lia- 
bility.    We  are  not  willing  to  aflSrm  such  a  rule. 

There  is  another  and  very  proper  ground  upon  which 
the  claim  of  appellant  to  be  discharged  because  of  the  pay- 
ments to  the  contractor  may  well  be  overruled.  Even  if  we 
take  the  construction  of  the  bond  for  which  counsel  insist, 
the  payments,  even  if  excessive  as  compared  with  the  actual 
cost  of  the  substituted  materials,  were  made  upon  the  engi- 
neer's estimate,  and  were  therefore  in  strict  accord  with 
the  contract.  If  those  estimates  were  fraudulently  exag- 
gerated in  the  interest  of  the  bridge  company,  it  is  not  in 
position  to  refuse  to  be  bound  thereby,  nor  can  its  surety 
take  advantage  of  it.     Finney  v.  Condon,  86  111.,  78. 

III.  The  appellant  further  claims  to  be  relieved  from 
its  obligation  as  surety  because  of  material  changes  in  the 
contract  between  the  county  and  the  bridge  company.  This 
6.  Same:  modifi-  defense  is  grounded  upon  the  alleged  fact  that 
tract:  notice  the  couuty  permitted  the  bridges  to  be  erected 
of  materials  of  a  substantially  different  kind  and  character 
from  those  provided  for  in  the  original  agreement.  It  is 
undoubtedly  a  correct  proposition  of  law  that,  if  the  obligee 


Feb.  1908]     Van  Buken  County  v.  Surety  Co.  509 

in  the  bond  materially  modifies  or  changes  the  contract 
with  the  principal  without  the  consent  or  waiver  of  the 
surety,  the  latter  is  thereby  released  from  further  liability; 
but  we  find  nothing  in  the  facts  of  the  case  before  us  calling 
for  an  application  of  the  rule  thus  invoked.  It  is  true 
that  the  bridges  as  erected  were  not  such  as  the  contractor 
undertook  to  construct,  and  it  is  that  very  fact  which  affords 
the  basis  of  the  claim  sued  upon  in  this  case.  If  the  changes 
were  made  with  the  knowledge  and  consent  of  the  county, 
of  course  there  can  be  no  recovery  against  either  principal 
or  surety  on  the  bond.  The  trial  court  found  that  the 
county  did  not  consent  to  or  have  knowledge  of  the  act  of 
the  contractor  in  making  the  changes  and  substituting  in- 
ferior materials  in  such  construction;  and  with  this  conclu- 
sion we  are  not  authorized  to  interfere.  The  county  cannot 
be  charged  with  notice  because  of  the  knowledge  of  its 
engineer,  who  was  acting  in  collusion  with  the  contractor 
in  the  scheme  to  defraud  his  employer.  'Steel  Co.  v.  Van 
Buren  County,  supra;  Hummel  v.  Banh,  75  Iowa,  689. 

We  are  not  perpared  to  admit  the  correctness  of  the 
position  advanced  by  counsel,  to  the  effect  that,  under  the 
terms  of  the  contract,  it  was  the  duty  of  the  county  to  know 
the  progress  of  the  work  and  the  kind  and  character  of 
the  bridges  that  were  being  erected,  and,  on  peril  of  dis- 
charging the  surety,  discover  each  default  of  the  contractor 
as  it  occurred  during  the  progress  of  the  work,  and  give 
notice  thereof  to  the  surety  within  ten  days  from  the  act 
complained  of.  This  subject  has  already  been  sufficiently 
treated  in  a  previous  paragraph  of  this  opinion,  and  it  is 
unnecessary  to  further  extend  its  discussion. 

In  the  reply  brief  for  the  appellant  suggestion  is  made 
that  the  obligation  of  the  surety  company  upon  the  bond 
in  suit  is  that  of  guarantor,  rather  than  of  surety,  and  that 
e.  Guarahty:  one  who  occupies  the  former  relation  will 
iSSraSon  be  released  from  his  obligation  by  the  negli- 
gence or  fault  of  the  obligee  under  circumstances  which 
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might  not  be  sufficient  to  release  a  surety.  Conceding,  for 
the  purposes  of  the  present  ca^e,  that  the  distinction  thus 
made  is  technically  correct,  we  cannot  see  how  it  can  be 
made  to  avail  for  the  release  of  the  appellant  from  its  bond. 
If  the  guaranty  be  absolute,  the  liability  of  the  guarantor  is 
as  broad  and  complete  as  that  of  a  surety,  and,  if  it  be 
conditional,  it  is  a  fundamental  rule  that  failure  to  give 
notice  of  the  principal's  default  will  not  discharge  the 
guarantor  in  the  absence  of  any  showing  of  prejudice  to  the 
latter  resulting  from  the  laches.  As  we  have  already  noted, 
the  conditions  relied  upon  are  not  precedent  to  the  appel- 
lant's liability,  but,  assuming  the  existence  of  such  liability, 
they  go  solely  to  the  question  whether  the  appellee  has 
forfeited  or  lost  its  right  to  enforce  it.  If  the  obligee  in 
such  a  bond  has  acted  in  good  faith  and  with  reasonable 
diligence,  if  by  no  default  on  its  part  has  the  obligor  been 
prejudiced,  and  especially  if  the  delay,  if  any,  has  been 
caused  by  the  secret  and  fraudulent  character  of  the  viola- 
tion of  the  very  contract  for  the  faithful  performance  of 
which  the  bond  was  given,  we  think  there  is  nothing  in  the 
law  of  suretyship  or  of  guaranty  which  requires  us  to  hold 
that  the  obligation  is  thereby  discharged. 

Other  questions  argued  by  counsel,  so  far  as  they  are 
within  the  record  before  us,  are  fairly  governed  by  the 
cosdnsksa  already  announced. 

No  reversible  error  has  been  shown,  and  the  judgment  of 
the  district  court  is  affirmed. 


137  5io|         William   H.   Cabteb  and   Cordelia  A.   Cakesb  v.   Tba 

fl41    696 

Barkley,   bt   al.,   Appellants,   Elizabeth   Babxucy, 

Appellant,  v.  Henry  Kbuse,  Sheriff,  et  al. 

Highways:    dedication:    acceptance:    evidence.    Any    act    clearly 

1    indicating  an  intention  of  the  owner  to  set  apart  lands  for 

the  use  of  the  public  as  a  highway  constitutes  a  dedication; 

but  mere  dedication  is  not  sufficient  to  establish  a  highway. 
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there  must  also  be  an  acceptance  by  the  public,  and  this  may 
be  proved  by  acts  showing  an  intention  of  the  public  to  use 
the  same  as  a  highway.  Evidence  held  to  show  dedication 
and  acceptance. 

Highways:    abandonment.    Where  the  public  has  ceased  to  use  a 

2  way,  the  fences  inclosing  the  same  have  been  removed,  a  single 
fence  constructed  on  the  boundary  line  and  the  road  is  there- 
after used  only  by  the  adjoining  owners  of  the  land,  such  facts 
show  an  abandonment  of  the  same  as  a  public  highway. 

Private  roads:    condemnation.    Where  parties  have  either  a  public 

3  or  private  way  to  their  land  they  cannot  maintain  a  proceeding 
under  the  statute  to  condemn  a  way  over  the  land  of  another; 
but  where  plaintiff  had  no  public  way  and  defendant  did  not 
admit  his  right  to  an  unobstructed  private  road  and  fenced 
up  the  boundary  line,  putting  in  a  number  of  gates  through 
which  plaintiff  had  to  pass,  he  was  entitled  to  condemn  land 
for  a  private  way. 

Appeal  from  Jackson  District  Court. —  Hon.  A.  J.  House, 

Judge. 

Wednesday,  Febeuaby,  19,  1908. 

This  is  a  proceeding  for  the  establishment  of  a  highway 
by  condemnation.  The  highway  was  established  as  prayed, 
and  the  defendants  appeal. —  Affirmed, 

C.  M.  Thom/is,  for  appellant. 

John  8agers,  for  appellee. 

Sherwin,  J. — ^William  H.  Carter  and  Cordelia  A. 
Carter,  his  wife,  are  the  owners  of  land  in  the  southeast 
comer  of  the  southwest  quarter  of  section  23,  township  85, 
range  2,  in  Jackson  county.  The  defendants,  Elizabeth 
Barkley,  Ira  Barkley,  et  al.,  are  the  owners  of  land  in  the 
southwest  comer  of  the  southeast  quarter  of  the  same  sec- 
tion, township,  and  range.  In  December,  1906,  Carter  and 
his  wife  commenced  proceedings  for  the  condemnation  of 
a  public  highway  along  the  south  line  of  the  defendants^ 
land,  alleging  that  the  same  was  necessary  to  give  them  a 
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way  out  to  the  public  highway,  and  that  they  were  unable 
to  buy  or  agree  on  a  price  for  the  location  of  a  road  south 
of  the  defendants'  land.  In  April,  1907,  a  sheriflPs  jury 
viewed  the  premises  and  fixed  the  damages  for  the  location 
of  the  road.  The  sum  so  assessed  was  paid  to  the  sheriff  for 
the  use  of  the  owners  of  the  land,  and  the  road  was  estab- 
lished. Later  an  appeal  was  taken  to  the  district  court,  and 
about  the  same  time  Elizabeth  Barkley  commenced  an  action 
against  the  sheriff  and  the  Carters,  asking  that  an  injunc- 
tion issue  restraining  them  from  opening  the  road  in  ques- 
tion. These  two  cases  were  afterwards  consolidated  and 
tried  as  one  on  the  same  evidence,  and  are  here  in  the  same 
way  for  disposition  on  this  appeal. 

The  only  question  for  determination  here  is  whether 
the  plaintiffs,  the  Carters,  had  either  a  public  or  private  way 
from  their  land  at  the  time  this  proceeding  was  commenced. 
^*  ^iSfcIti^Sl  ^^  ^^  claimed  on  the  part  of  the  appellants 
«^idJSe1**  *^^*  *^^y  ^^^  either  one  or  the  other,  and  that 
they  have  no  right  to  have  a  highway  established  along  the 
south  line  of  their  land  under  the  provisions  of  section  2028 
of  the  Code.  That  section  provides :  "  Any  person  .  .  . 
owning  .  .  .  any  land  not  having  a  public  or  private  way 
thereto  may  have  a  public  way  .  .  .  over  the  land  of  an- 
other. .  .  ."  The  land  owned  by  these  various  parties 
has  been  occupied  by  them  and  their  grantors  for  fifty  or 
sixty  years.  The  testimony  shows  that  some  thirty  or  forty 
years  before  the  trial  of  this  case,  there  was  a  north  and  south 
way  between  the  lands  owned  by  these  parties.  That  at  one 
time  after  the  use  of  this  way  was  begun  fences  were  built  on 
both  sides  of  the  way,  and  that  they  were  maintained  in 
that  condition  for  some  years.  There  is  testimony  tending 
to  show  that  at  that  time  the  way  was  used  to  some  extent 
by  the  public  in  going  to  what  was  known  as  "  Slipper's 
Mill,"  which  was  south  thereof  on  the  Maquoketa  river.  No 
highway  was  ever  located  there  under  the  statute,  and  what- 
ever dedication  of  it  there  was,  was  by  the  acts  of  the  owners 
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of  the  land.  It  may  perhaps  be  said  from  the  record  that 
there  was  a  dedication  to  public  use.  It  is  a  familiar  rule 
that  no  particular  form  of  dedication  is  necessary,  and  that 
any  act  clearly  indicating  the  intention  of  the  owner  to  set 
apart  lands  for  the  use  of  the  public  as  a  highway  constitutes 
a  suflScient  dedication.  It  is  also  a  familiar  rule  that  a 
mere  dedication  of  land  to  such  use  will  not  constitute  a 
public  highway;  that,  in  addition  thereto,  there  must  be  an 
acceptance  of  the  highway  by  the  public,  and  the  acts  neces- 
sary to  show  such  acceptance  are  not  much  more  definitely 
defined  than  are  the  acts  which  will  constitute  a  dedication. 
It  has  been  held  by  this  court  that  a  continued  use  of  the 
highway  for  a  period  of  ten  years  would  sufficiently  show 
an  acceptance  thereof.  We  are  inclined  to  the  view  that 
years  ago  there  may  have  been  a  sufficient  dedication  and 
acceptance  of  the  highway  in  question  and  a  sufficient  use 
thereof  to  give  the  public  rights  which  it  could  not  be  de- 
prived of  by  the  landowners. 

But,  however  this  may  be,  the  evidence  is  undisputed 
that  some  thirty  or  thirty-five  years  ago  the  fences  which  had 
theretofore  been  built  on  each  side  of  the  way  were  removed 
and  a  fence  built  on  the  line  between  the  par- 
**  ^bandoament  ^^^^  ^®^  owuing  the  land.  It  is  also  shown 
that  this  fence  was  by  agreement  made  a  party 
line  fence,  that  it  was  kept  up  by  the  landowners  on  both 
sides  thereof,  and  that  it  has  been  continued  to  the  present 
time,  and,  so  far  as  the  record  shows,  without  any  objection 
on  the  part  of  the  public.  In  fact,  it  quite  clearly  appears 
that,  after  Slipper^s  Mill  on  the  Maquoketa  ceased  doing  busi- 
ness, a  good  many  years  ago,  the  use  of  this  was  very  greatly 
diminished,  and  that  it  was  in  fact  used  principally  by  the 
adjoining  owners  as  a  private  way,  so  that,  whatever  the  facts 
may  have  been  as  to  the  establishment  of  the  public  highway 
there  forty  or  fifty  years  ago,  it  clearly  appears  that  it  was 
abandoned  by  the  public,  and  that,  if  any  way  existed  there 
at  all  thereafter,  it  was  nothing  more  than  a  private  way. 

Vol.  137  Ia.— 33 
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The  evidence  shows  that,  after  the  line  fence  was  built 
between  these  parties,  the  Barkleys  fenced  their  land  to  the 
line  fence  and  put  in  gates  or  bars  wherever  these  fences 
existed,  so  that  the  plaintiffs'  grantors  and 
^'  wnde^tion.  otbcrs  who  wishcd  to  do  so  could  travel  along 
the  east  side  of  the  north  and  south  fence. 
There  were  sometimes  as  many  as  four  gates  to  be  opened 
and  closed  in  going  from  the  Carters'  to  the  highway  on  the 
north.  The  evidence  also  shows,  without  much  dispute,  that 
the  way  used  by  Carter  was  some  ten  or  twelve  feet  wide, 
and  that  the  defendants  cultivated  up  to  the  road.  These 
gates  seem  to  have  been  put  in  there  by  some  kind  of  an 
agreement  between  the  defendants  and  the  then  owners  of 
the  Carter  land.  This  was  some  twenty  or  thirty  years  ago. 
Shortly  before  this  condemnation  proceeding  was  commenced, 
a  tenant  of  the  defendants  who  was  occupying  their  land 
refused  to  permit  the  plaintiffs  to  use  this  way  without  mak- 
ing compensation  therefor.  Carter  complained  of  this  to 
Elizabeth  Barkley,  and  she  told  him  that  he  could  use  the 
way  until  they  got  the  matter  settled.  Again,  she  and  some 
of  the  other  defendants  stated  to  Carter  that  the  proper  way 
to  adjust  the  question  of  a  highway  there  was  for  him  to  set 
his  fence  back  twenty  feet  and  buy  a  strip  twenty  feet  wide 
of  Campbell,  the  owner  north  of  him,  and  that,  if  he  would 
do  so,  she  would  also  set  her  fence  back  twenty  feet  and  make 
a  highway  north  and  south  forty  feet  wide.  None  of  the 
defendants^  at  any  time  before  this  proceeding  was  com- 
menced, admitted  that  there  was  a  public  highway  along  the 
line  in  question,  or  that  the  plaintiffs  herein  had  a  private 
way  which  could  be  maintained. 

It  is  undoubtedly  true  that,  if  the  plaintiffs  had  either  a 
public  or  a  private  way  to  their  land,  they  could  not  maintain 
this  proceeding;  but  the  statute  evidently  does  not  contem- 
plate that  the  owner  who  claims  to  have  no  way  to  his  land 
shall  be  compelled,  before  inviting  the  aid  of  the  statute,  to 
try  one  or  more  lawsuits  for  the  purpose  of  finding  out 
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-whether  he  has  a  way  or  not  The  statute,  in  our  judgment, 
should  be  construed  to  mean  that,  unless  a  party  has  a  way, 
either  public  or  private,  which  is  unobstructed  and  unques- 
tioned, he  may  institute  proceedings  under  the  statute.  If 
the  defendants  herein  had  said  to  the  plaintiffs,  "  You  have 
a  way  from  your  land  north,  and  we  do  not  question  your 
right  to  use  it  without  the  obstruction  of  gates,"  a  different 
question  would  be  pr^ented.  But  even  in  their  pleadings, 
the  defendants,  in  a  measure,  justify  the  use  of  the  gates  in 
question,  and  make  no  suggestion  that  they  will  be  removed 
and  the  way  kept  open. 

Under  the  circumstances  appearing  in  this  record,  we  are 
satisfied  that  the  trial  court  reached  the  right  conclusion  in 
these  cases,  and  they  are  therefore  affirmed. 


N.    J.    Young,   Appellant,    v.    Madison    County,    Iowa, 

Appellee. 

Steam  engines:    statutory  RSQuntEMENT  to  plank  bridges:    apfu- 

1  CATION.  The  statute  requiring  that  planks  be  placed  under  the 
wheels  of  a  steam  engine,  when  crossing  a  bridge  in  a  public 
highway,  has  application  only  to  an  engine  when  being  pro- 
pelled by  steam,  and  not  when  the  same  is  being  moved  by 
animal  power. 

Same:    contributory  negugencb.    The  mere  fact  that  a  person  in 

2  charge  of  a  steam  eng^ine  examines  a  bridge  before  undertak- 
ing to  move  the  engine  over  is  not  such  contributory  negli- 
gence, as  a  matter  of  law,  as  will  defeat  recovery  for  damages 
suffered  by  the  giving  away  of  the  bridge  under  the  weight  of 
the  machine. 

Appeal   from   Madison   District    Court. —  Hon.    Edmund 
Nichols,  Judge. 

Wednesday,  Febbuaby  19,  1908. 

Dhmurbhb  to  petition  sustained,  ind  plaintiff  appeals. — 
Beversed. 
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/.  P.  Steele,  for  appellant. 
Leo  Percivalj  County  Attorney,  for  appellee. 

Weavee,  J. —  The  plaintiff  alleges  that  she  was  the 
owner  of  a  threshing  machine  and  engine  which  were  being 
moved  by  her  agents  and  employes  along  a  public  highway 
in  Madison  county,  upon  which  highway  the  county  had 
erected  and  was  maintaining  a  bridge,  and  that  on  reaching 
the  bridge  the  parties  in  charge  of  the  outfit  examined  the 
structure,  and,  believing  it  to  be  safe,  proceeded  to  move 
the  engine  across.  To  accomplish  this  they  detached  the 
engine  from  the  rest  of  the  outfit  and  undertook  to  pull  it 
over  the  bridge  with  a  team  of  horses,  the  traction  being 
applied  by  means  of  a  cable  or  rope  extending  from  the 
engine  on  one  side  of  the  stream  to  the  horses  on  the  opposite 
side.  When  the  engine  was  about  midway  in  the  passage 
the  bridge  broke  down,  causing  the  injury  complained  of. 
Negligence  of  the  defendant  is  charged  in  the  original  con- 
struction of  the  bridge,  as  well  as  in  its  maintenance.  The 
other  allegations  of  the  petition  are  formal,  and  need  not  be 
more  particularly  stated.  The  demurrer  to  this  petition  is 
based  on  the  following  grounds:  (1)  That  the  petition 
fails  to  show  any  compliance  by  plaintiff  with  the  statute 
(Code,  section  1571),  which  requires  one  who  operates  a 
traction  engine  over  or  across  a  bridge  on  a  public  highway 
to  strengthen  such  structure  by  laying  down  extra  planks ;  and 
(2)  that  plaintiff  afltenatively  shows  contributory  negligence 
on  her  part. 

I.     The  statute  to  which  reference  has  been  made  reads 

as  follows:     "Whenever  any  engine  driven  in  whole  or  in 

part  by  steam  power  is  being  propelled  upon 

1.  Steam  engines:  i.t      r«   i.  •  xi.  xi_ 

•tatutory  a  public  highway,  or  is  upon  the  same,  the 

pUnk  bridges:    whistlc    thereof    shall  not    be    blown,     and 

application.  ^  ' 

those  having  it  in  charge  shall  stop  one  hun- 
dred yards  distant  from  any  person  or  persons  vnth  horses  or 
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other  stock  in  or  upon  the  same,  and  at  a  greater  distance 
away  if  they  exhibit  fear  on  account  thereof  until  they  have 
passed  it;  and  a  competent  person  shall  be  kept  one  hundred 
yards  in  advance  of  such  engine  and  assist  in  any  emergency 
arising  from  frightened  animals  and  to  prevent  accidents. 
In  crossing  any  bridge  or  culvert  in  the  public  road  or  plank 
street  crossings  in  any  city  or  town  four  sound  strong  planks 
not  less  than  twelve  feet  l<mg  each  one  foot  wide  and  two 
inches  thick  shall  be  used  by  placing  and  keeping  continuously 
two  of  them  under  the  wheels."  Code,  section  1571.  We 
have  then  to  inquire  whether  this  statute  has  any  amplication 
to  a  case  where  the  engine  is  being  hauled  by  animal  power 
and  is  not  being  propelled  in  whole  or  in  part  by  steam  or 
other  mechanical  power. 

It  is  the  contention  of  the  appellee  that  the  words 
"  driven  in  whole  or  in  part  by  steam  power  "  are  descriptive 
of  the  kind  of  an  engine  to  which  the  statute  applies,  and 
have  no  reference  to  the  manner  in  which  it  is  being  operated 
or  moved  along  the  highway.  After  considerable  reflection 
we  are  unable  to  agree  with  this  construction  of  the  legislative 
intent  as  expressed  in  the  statute.  In  the  first  place,  the 
provision  is  one  in  derogation  of  the  common  right  of  the 
public  to  use  the  highway  as  an  avenue  upon  which  vehicles 
for  the  transportation  of  passengers,  goods,  freight,  and  traffic 
of  all  kinds  may  be  freely  moved,  having  due  regard  for  the 
rights  of  others,  and  while  this,  as  other  provisions  of  our 
statute,  should  be  fairly  and  liberally  construed  to  promote 
and  effect  the  evident  purpose  for  which  it  was  intended, 
care  should  be  exercised  not  to  unduly  extend  its  effect.  If 
the  only  purpose  of  this  provision  is  to  protect  bridges  against 
undue  and  excessive  weight  of  the  loads  which  they  have  to 
bear,  there  could  be  no  reason  which  would  require  the  use  of 
extra  planks  for  the  passage  of  a  traction  engine  which  would 
not  apply  in  moving  any  other  kind  of  engine  or  other  load 
of  like  weight.  As  is  well  suggested  by  counsel,  if  the  engine 
had  been  loaded  upon  a  wagon  or  truck  and  hauled  along  the 
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highway  by  team,  as  loads  of  heavy  freight  are  usually 
hauled,  the  statute  would  quite  evidently  have  no  application, 
although  the  weight  to  which  the  bridge  would  be  thus  sub- 
jected is  as  great  or  greater  than  would  be  the  case  if  the 
engine  were  hauled  upon  its  own  wheels.  So,  also,  if  the 
driver  of  a  truck  or  dray  be  engaged  in  hauling  a  steam 
engine  which  is  to  be  installed  in  a  factory  or  mill,  there  is 
nothing  in  the  statute,  we  think,  which  would  require  him  to 
provide  the  extra  plank  for  the  bridge  at  the  risk  of  being 
charged  with  negligence  in  case  the  structure  should  give  way 
under  the  strain  thus  created.  There  is  no  apparent  reason 
why  the  Legislature  should  seek  to  discriminate  between  the 
use  of  a  bridge  in  hauling  a  dead  engine  along  the  highway 
and  the  use  thereof  in  hauling  any  other  load  of  like  weight. 
The  reading  of  this  entire  section  seems  to  make  it  quite  clear 
that  it  was  intended  to  guard  against  dangers  peculiarly  inci- 
dent to  the  movement  or  propulsion  of  engines  ui)on  the  high- 
way by  steam  power.  .  If  it  is  not  being  so  moved  and  is 
being  hauled  by  teams  like  other  dead  freight,  no  one  would 
contend  that  the  person  in  charge  would  b^  required  to  keep  a 
man  on  the  lookout  or  to  stop  and  wait  at  a  distance  of  one 
hundred  yards  whenever  any  other  person  or  persons  with 
horses  or  other  stock  are  about  to  be  met,  unless  there  be 
something  in  the  circumstances  to  indicate  to  the  driver  as  a 
reasonable  person  that  prudence  required  such  precaution 
should  be  taken. 

Counsel  for  appellee  say  that  it  is  evident  that  the  haul- 
ing of  an  engine  across  a  bridge  in  the  manner  described  in 
the  petition  is  a  greater  strain  upon  the  structure  than  it 
would  be  called  upon  to  endure  had  the  engine  been  operated 
by  steam.  But  this  we  are.  not  prepared  to  concede.  On  the 
contrary,  it  would  seem  that,  where  the  bridge  is  called  upon 
to  endure  both  the  strain  occasioned  by  the  weight  of  the  load 
and  the  additional  strain  occasioned  by  the  pull  or  traction 
of  the  steam  power  upon  the  wheels,  the  test  thus  afforded 
would  be  more  severe  than  where  the  traction  is  exerted  from 
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a  point  beyond  or  outside  of  the  bridge.  Whether  this  theory 
be  sound  or  not,  the  Legislature  appears  to  have  made  the 
distinction,  and  we  think  the  court  should  observe  it  The 
failure  to  observe  the  command  of  this  section  of  the  statute 
is  made  a  misdemeanor,  subjecting  the  party  guilty  thereof 
to  punishment  by  fine,  and  this  fact  affords  another  reason 
for  not  enlarging  the  scope  of  the  legislative  enactment  by 
implication. 

II.     We  are  also  of  the  opinion  that  the  petition  does 

not  upon  its  face  disclose  such  contributory  negligence  on 

part  of  the  plaintiff  as  to  defeat  her  right  of  recovery  if  upon 

trial  she  is  otherwise  entitled  to  a  verdict. 

t,  Samb:  mi  4.  1  1  •  1 

contributory      The  fact  that  the  person  in  charge  of  the 

negligence.  ^  ^  *        ^  ° 

engine  examined  the  bridge  and  then  under- 
took to  use  it  is  by  no  means  conclusive  of  want  of  due  care 
on  his  part.  If  the  bridge  was  defective  and  the  defect  was 
or  should  have  been  apparent  to  him,  as  a  reasonably  prudent 
person,  then,  of  course,  his  negligence  would  be  the  negligence 
of  plaintiff,  and  she  would  not  be  entitled  to  recover  dam- 
ages ;  but  that  question  was  one  of  fact  upon  which  she  was 
entitled  to  the  verdict  of  the  jury. 

We  conclude  that  the  demurrer  to  the  petition  should 
have  been  overruled,  and  for  error  in  sustaining  the  same  the 
judgment  of  the  district  court  is  reversed. 


F.  A.  Novak  v.  F.  H.  Novak,  Frank  Novak  and  Milton 
Eemley,  Cross-petitioner,  Appellant. 

Continuous  account:  limitations:  adjudication.  An  account 
1  consisting  of  ten  items,  seven  of  which  were  for  services 
rendered  prior  to  1895,  the  dates  of  two  items  not  being  given 
and  the  other  for  services  in  an  action  rendered  between  Dec. 
21,  1892,  and  Feb.  28,  1896,  the  petitioner  alleging  inability 
to  more  specifically  state  the  dates,  will  not  as  a  matter  of  law 
be  regarded  as  a  continuous  account  so  as  to  suspend  limita- 
tions until  the  date  of  the  last  item;  and  a  conclusion  of  the 
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court  on  a  petition  filed  April  9,  1898,  that  the  services  were 
rendered  at  such  times  did  not  amount  to  a  finding  that  the 
items  were  not  barred. 

Objection  to  pleadings:    waiver.    A  codefendant  who  answers  a 

2  cross-petition  on  its  merits,  without  previous  objection,  sub- 
mits himself  and  the  subject  matter  of  the  petition  to  the 
jurisdiction  of  the  court;  and  cannot  thereafter  have  the  cross- 
petition  dismissed  as  to  him  on  the  ground  that  it  represents 
matter  not  germane  to  the  original  petition. 

Appeal:    trial  oe  novo.    Where  the  trial  court  dismisses  a  cross- 

3  petition  because  not  presenting  matter  germane  to  the  orig- 
inal, that  question  alone  may  be  reviewed  on  appeal;  since 
the  appellate  court  is  not  required  to  hear  an  equity  cause  de 
novo  until  there  has  been  a  hearing  and  decision  on  the  merits 
in  the  court  below. 

Appeal    from  Johnson  District  Covri. —  Hon.    Chas,  A. 
Bishop  and  Hon.  O.  A.  Byinqton,  Judges. 

Wednesday,  Febkuaby  19,  1908. 

Petition  was  filed  June  24, '1896,  by  F.  A.  Novak 
asking  judgment  on  a  note  of  $600  executed  to  Frank  No- 
vak by  F.  H.  Novak  and  praying  for  the  foreclosure  of  a 
mortgage  excuted  by  F.  H.  Novak  and  wife  on  certain  lots 
in  Iowa  City  securing  their  payment.  Milton  Remley  had 
become  owner  of  the  lots,  and  April  9,  1898,  filed  his  an- 
swer and  cross-petition  alleging  that  F.  H.  and  Frank  No- 
vak were  largely  indebted  to  him,  and  that  at  the  time  he 
acquired  the  lots  it  was  agreed  that  Frank  Novak  should 
cancel  said  mortgage;  that  the  transfer  of  the  note  to  F.  A. 
Novak  was  after  due,  and  for  the  purpose  of  cheating  the 
cross-petitioner;  that  items  of  indebtedness  were  owing 
cross-petitioner  in  the  aggregate  of  $1,235.72  over  and  above 
the  amount  of  the  mortgage ;  and  he  prayed  that  said  mort- 
gage be  canceled  of  record  and  judgment  be  entered  against 
Frank  Novak  for  the  above  amount.  In  May,  1899,  the  is- 
sues were  tried  between  plaintiff  and  defendant  and  decree 
of  foreclosure  entered  against    the  lots  as  prayed.     The 
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cause  was  continued  on  the  cross-petition  against  Frank  No- 
vak for  further  action.  Eemley  appealed  from  the  decree, 
which  was  affirmed  October  21,  1901.  87  N.  W.  1134. 
'  On  April  28,  1900,  in  pursuance  of  a  motion  of  Frank 
Novak,  Eemley  filed  an  amendment  to  the  cross-petition, 
making  the  same  more  specific,  and  on  May  1st  following, 
Novak  filed  an  answer  putting  in  issue  the  items  of  the 
cross-petition,  and  as  to  part  of  them  pleading  the  statute 
of  limitations.  On  the  3d  of  October,  1901,  when  the  cause 
was  reached  for  trial,  Novak  filed  an  amendment  to  his  an- 
swer, referring  to  the  pleadings  in  the  main  case,  alleging 
the  transfer  of  the  note  and  mortgage  in  good  faith  before 
maturity  April  24,  1896,  denying  any  interest  therein  or 
the  subject-matter  of  the  action,  and  averred  "  that  neither 
of  the  counts  of  the  cross-petition  or  any  of  the  causes  al- 
lied therein  in  any  way  relate  to  or  aflFect  the  subject-mat- 
ter of  this  action."  He  also  enlarged  his  plea  of  the  statute 
of  limitations.  The  cross-petitioner  moved  to  strike  this 
amendment,  and  this  motion  was  submitted  with  the  case. 
The  cause  was  heard  before  the  Hon.  Chas.  A.  Bishop,  then 
on  the  district  bench,  on  the  5th  of  October,  1901,  and 
taken  under  advisement.  Shortly  before  his  resignation  as 
district  judge  (Feb.  22,  1902)  he  advised  the  parties  of  his 
decision,  and  inclosed  a  form  of  decree,  duly  signed,  to 
Remley,  to  be  filed.  The  latter,  supposing  it  to  be  a  copy, 
retained  the  same  until  discovering  that  decree  had  not  been 
entered,  and  after  fruitless  negotiations  on  October  8,  1904, 
moved  the  court  either  to  set  aside  the  submission  or  order 
the  decrees  signed  by  Judge  Bishop  spread  upon  the  record 
of  the  court.  The  motion  was  overruled,  and  the  court, 
Hon.  O.  A.  Byington  presiding,  ordered  the  decree  as  pre- 
pared to  be  entered  of  record.  Therein  the  court  found 
that  the  allegations  of  the  cross-petition  with  respect  to  the 
rendition  of  services  by  Eemley  and  the  value  thereof  were 
true;  but,  being  of  the  opinion  that  the  claim  made  in  the 
cross-petition  had  "  no  relation  to  the  subjectrmatter  of  the 
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action  as  shown  by  the  pleadings,"  the  cross-petition  was 
dismissed.   •  The  cross-petitioner  appeals. —  Reversed. 

Milton  Remley  and  Chas.  A.  Clark,  for  appellant. 

Bailey  &  Murphy  and  Baker,  Ball  &  Ball,  for  appellee. 

Ladd,  C.  J. —  The  hearing,  in  which  the  decree  com- 
plained of  was  entered,  was  on  issues  raised  by  the  cross-pe- 
tition of  Milton  Eemley  and  amendment  thereto,  and  the 
1.  CoHTiNuous       answer    of    Frank    Novak    and    amendment 
*  uSSsVadjudi.  thereto.     This  cross-petition  *  was  filed  in  an 
*^**°°-  equitable    action    to    foreclose    a    mortgage, 

as  the  cross-petitioner  was  the  owner  of  the  lots  sought  to 
be  sequestrated  to  the  satisfaction  of  the  mortgage,  and 
pleaded  facts,  which,  if  true,  would  have  lead  to  the  defeat 
of  the  claim  of  the  holder  of  the  mortgage  and  its  cancella- 
tion. This  was  on  the  theory  that  the  plaintiflF,  F.  A.  No- 
vak, had  acquired  the  mortgage  of  Frank  Novak,  but  not  in 
good  faith  or  for  value,  after  Frank  Novak  had  agreed  to 
cancel  it  in  part  payment  of  an  indebtedness  owing  by  him 
to  Kemley,  who  also  prayed  judgment  for  the  balance  due, 
or  for  the  entire  indebtedness  if  the  defense  failed.  Upon 
hearing  the  defense  did  fail,  and  decree  of  foreclosure  was 
entered  for  plaintiflF  as  prayed.  But  the  cause  of  action 
alleged  in  the  cross-petition  was  continued.  When  or  how 
Frank  Novak  became  a  party  to  the  action  does  not  appear, 
nor  is  it  material.  He  did  appear  to  file  a  motion  on  or 
prior  to  April  28,  1900,  for  an  amendment  to  the  cross-pe- 
tition was  filed  on  that  day  in  pursuance  of  a  motion  by  him, 
and  he  did  answer  three  days  later,  and  without  suggesting 
in  any  way  the  impropriety  of  the  cross-petition  in  such 
action.  It  was  not  until  October  3,  1901,  some  sixteen 
months  afterwards,  and  when  the  cause  was  reached  for  trial, 
that  this  for  the  first  time  was  raised  in  an  amendment  to  the 
answer.     The  cause  was  pending  on  the  equity  side  of  the 
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calendar,  and,  although  issues  at  law  only  were  involved 
for  all  that  appears,  was  heard  as  an  equitable  action.  The 
trial  court  especially  found  for  the  cross-petitioner  on  the 
merits,  save  the  issue  raised  by  the  plea  of  the  statute  of 
limitations,  for  the  decree  recites  "  that  said  Milton  Eemley 
was  employed  by  said  defendant  Frank  Novak,  as  alleged 
in  the  cross-petition.  The  court  further  finds  that  the  al- 
legations of  the  said  cross-petition  of  said  Milton  Remley 
with  respect  to  the  services  rendered  by  him  are  true,  and 
that  they  were  rendered  by  him  for  and  in  behalf  of  said 
defendant  Frank  Novak  substantially  of  the  character  and  at 
the  time  the  value  of  the  services  as  so  rendered  by  said  Mil- 
ton Bemley  for  and  on  behalf  of  said  defendant  Frank  No- 
vak, were  as  alleged  in  said  cross-petition."  The  record  does 
not  disclose  the  appearance  of  Novak  to  the  cross-petition 
prior  to  April  28,  1900,  and  most  of  the  dates  to  the  items  in 
the  statement  of  account  attached  to  the  cross-petition  ante- 
date April  28,  1895.  Moreover,  the  items  as  given  cannot 
be  said  as  a  matter  of  law  to  constitute  a  continuous  account 
80  that  the  period  of  the  statute  of  limitations  would  begin 
to  run  from  the  last  item,  for  of  the  ten  items  seven  were  for 
services  prior  to  1895,  the  dates  of  two  were  not  given,  and 
the  other  for  services  in  a  case  from  December  21,  1892, 
until  February  20,  1896;  and,  though  it  is  alleged  that 
services  were  rendered  until  October  1,  1896,  the  cross- 
petitioner  further  avers  that  he  cannot  at  the  present  time 
more  specifically  state  the  exact  date  at  which  the  services 
were  rendered.  The  conclusion  of  the  court,  then,  that  the 
services  were  rendered  at  the  time  alleged,  cannot  be  held 
to  amount  also  to  a  finding  that  the  items  of  account  were  not 
barred  by  the  statute  of  limitations.  Evidently  that  issue 
was  not  considered. 

The  trial  court  dismissed  the  cross-petition,  not  because 
the  cause  was  barred  by  the  statute  of  limitations,  but  for 
that  it  was  not  germahe  to  the  cause  of  action  stated  in 
the   original    petition.     This   was    error,    for   the   reason 


524  *  Novak  v.  Novak.  [137  Iowa 

that  Frank  Novak  had   answered  the  cross-petition,    and 
thereby  submitted  the  subject-matter  and  him- 
*•  ^SUSIiS:^     self  to  the  jurisdiction  of  the  court    Boland  v. 
''*^^^-  Boss,  120  Mo.  208  (25  S.  W.  524).     See  Fitz- 

gerald V.  Cross,  30  Ohio  St  444.  Had  he  cared  to  raise 
the  point  that  the  cause  of  action  stated  in  the  cross-petition 
did  not  in  any  way  aflFect  that  contained  in  the  original  pe- 
tition, he  should  have  raised  the  question  by  motion  to  strike 
or  to  dismiss.  See  Mahaska  County  State  Bank  v.  Christ, 
82  Iowa,  56.  Having  pleaded  to  the  merits  he  was  not  in  a 
situation  to  question  the  procedure  by  whidi  he  was  brou^t 
into,  or  submitted  himself  or  the  subject-matter  to  the  court's 
jurisdiction.  It  was  competent  for  the  parties,  by  mutual 
consent,  to  submit  the  issues  joined  to  the  court  for  its 
determination,  and  we  are  of  the  opinion  that  is  the  effect 
of  their  conduct  in  this  case.  To  permit  a  party  to  proceed 
to  trial  in  the  circumstances,  and,  upon  a  finding  against 
him  on  the  merits,  escape  judgment  for  the  amount  found 
due,  because  of  some  irregularity  in  getting  him  into  court, 
would  be  inconsistent  with  the  proper  and  orderly  adminis- 
tration of  justice.  As  was  well  said  by  Sherwood,  J.,  in 
Institution  v.  Collonious,  63  Mo.  290 :  "  The  court  had  the 
subject-matter  of  this  suit  within  its  grasp;  had  jurisdiction 
of  that  and  likewise  of  the  parties;  and  the  doctrine  is  too 
well  settled  to  admit  of  either  discussion  or  dispute  that, 
when  a  court  of  equity  once  acquires  jurisdiction  of  a  cause, 
it  will  not  relax  its  grasp  upon  the  res  until  it  shall  have 
avoided  a  multiplicity  of  suits  by  doing  full,  adequate  and 
complete  justice  between  the  parties.  It  will  not  content 
itself  in  this  regard  by  any  half-way  measure.  It  will  not 
declare  that  a  party  has  been  defrauded  of  his  rights,  and 
then  dismiss  him  with  a  bland  permission  to  assert,  at  new 
cost  and  further  delay,  those  rights  in  another  forum.''  Ap- 
pellee contends,  however,  that  the  cause  stated  in  the  cross- 
petition  was  eliminated  by  the  decree  in  the  main  action. 
Had  the  original  petition  been  dismissed,  this  would  not 


Feb.  1908]  Novak  v.  Novak.  525 

have  disposed  of  the  cross-petition.  Spearing  v.  Chambers, 
25  Iowa,  99.  How,  then,  would  this  result  follow  the  entry 
of  a  decree  determining  the  issues  between  the  plaintiflF  and 
cross-petitioner?  Possibly  wh^re  such  a  decree  disposes  of 
the  issues  raised  in  the  cross-petition  in  so  far  as  germane  to 
the  original  cause  of  action  this  result  might  follow  if  prop- 
erly raised;  but  where,  after  such  decree,  the  codefendant 
answers  to  the  merits,  without  objection,  he  submits  himself 
and  the  subject-matter  to  the  jurisdiction  of  the  court,  and 
cannot  thereafter  invoke  inquiry  as  to  how  he  came  to  do  so. 
III.  Appellee  insists  that  as  the  cause  was  tried  on 
the  equity  side  of  the  calendar  it  must  be  heard  de  novo,  and 
that  this  cannot  be  done,  because  the  abstract  does  not  con- 
t.  appkal:  trill  .  ^^^  ^®  evidence.  A  trial  de  novo  is  not 
de  nwo.  asked.     The  conclusion  of  the  trial  court  was 

that  the  parties  were  not  entitled  to  a  hearing  at  all,  and  the 
case  is  brought  here  for  the  review  of  that  error  alone. 
That  this  remedy  was  available  to  appellant  has  been  passed 
upon  too  often  to  require  the  citation  of  authority.  But  see 
Lessenich  v.  Sellers,  119  Iowa,  314,  and  cases  cited.  While 
the  statute  exacting  the  assignment  of  errors  has  been  re- 
pealed, the  rule  that  a  party  may  bring  a  cause  in  equity 
to  this  court  for  review  of  errors  has  not  been  changed.  The 
error  was  such  an  one  as  prevented  a  decision  on  the  merits, 
and  therefore  is  reversible,  without  a  hearing  de  novo. 
Though  the  district  court  found  the  services  to  have  been 
rendered  at  the  times  alleged,  and  to  be  of  the  value  stated, 
this  was  gratuitous  under  its  decision,  and  it  never  passed 
on  the  issue  raised  by  the  statute  of  limitations.  This  is  a 
court  of  review,  and  not  required  to  hear  de  novo  until  there 
has  been  a  hearing  and  decision  in  the  trial  court. 

For  that  purpose,  the  decree  must  be,  and  it  is,  reversed, 
and  the  cause  remanded  to  the  trial  court  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. —  Reversed. 
Bishop,  J.,  took  no  part. 
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fi39  m  ^'  ^'  ^^^^^  Appellee,  v.  The  Hocking  Vaixet  Coal 
Company  and  E.  H.  Gibbs,  Appellants. 

Brokers:    option:    action     for     compensation:    evidence:    ques- 

1  TioN  OF  FACT.  In  seeking  to  recover  compensation  for  procur- 
ing a  purchaser  for  defendant's  coal  mines,  the  evidence  as  to 
whether  the  sale  was  consummated  prior  to  a  certain  date,  at 
which  the  plaintiff's  option  to  purchase  the  property  himself 
or  negotiate  a  sale  to  another  expired,  is  held  to  present  a 
question  of  fact  for  the  jury. 

Same.    One  who  has  executed  to  a  broker  an  option  contract  by 

2  which  the  broker  has  exclusive  right  to  purchase  certain  prop- 
erty himself  or  procure  another  to  purchase  within  a  specified 
time,  and  has  agreed  therein  to  assist  the  broker  in  every 
way  possible  to  effect  a  sale,  cannot  be  heard  to  say  during 
the  life  of  the  option  that  he  conducted  an  independent  nego- 
tiation with  the  buyer;  but  whatever  he  does  in  that  regard 
will  be  treated  as  referable  to  the  agreement  with  the  broker. 
Under  the  evidence  the  question  of  whether  the  broker's 
negotiations  with  a  subsequent  purchaser  had  been  abandoned 
and  a  sale  made  independent  of  his  agency  was  for  the  jury. 

Same:    performance  of  agreement.    Where  a  broker  would  have 

3  been  entitled  to  compensation  for  the  sale  of  a  coal  company's 
property  had  the  purchaser  chosen  to  take  title  by  an  ordinary 
transfer,  his  right  to  recovery  will  not  be  affected  by  an 
assignment  of  the  capital  stock  of  the  company  instead;  since 
the  transfer  of  the  property  is  in  substance,  if  not  in  legal  effect, 
as  fully  accomplished  by  the  one  method  as  the  other. 

Same:  contemporaneous  oral  contracts  :  proof.  A  contemporane- 
^  ous  independent  verbal  contract  relating  to  the  subject-mat- 
ter of  a  written  agreement,  which  is  not  inconsistent  therewith, 
does  not  impair  or  vary  the  writing  and  may  be  proven;  so 
that  a  written  option  to  purchase  corporate  property  or  to 
sell  the  same  to  another  within  a  stated  time,  and  to  receive 
as  compensation  all  in  excess  of  a  given  sum,  is  not  incon- 
sistent with  an  oral  agreement  to  find  a  purchaser  for  the 
capital  stock  of  the  corporation. 
Sherwin,  J.,  dissenting. 

Appeal  from   Washington  District  Court. —  Hon.  B.   W. 
Pbbston,  Judge. 
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Wednesday,  Febeuaby  19,  1908. 

Action  at  law  to  recover  compensation  for  services  al- 
leged to  have  been  rendered  in  procuring  the  sale  of  property. 
Verdict  and  judgment  for  plaintiff,  and  defendants  appeal. — 
Afp/Tmed, 

Geo.  W.  Seevers,  L.  C.  Blanchard,  William  McNett, 
and  C.  J.  Wilson,  for  appellants. 

N.  T.  Guernsey,  J.  F.  Lacy,  H.  W.  Gleason,  and  S.  W. 
Brookhart,  for  appellee. 

Weaver,  C.  J. —  The  petition  alleges  that  the  Hocking 
Coal  Company,  a  coal  mining  corporation,  entered  into  an 
agreement  with  plaintiff,  whereby  the  latter  undertook  the 
effort  to  find  a  purchaser  for  all  of  the  property  of  every 
kind  and  character  owned  by  said  corporation,  and,  if  suc- 
cessful, was  to  receive  for  the  services  so  rendered  a  margin 
of  the  selling  price  in  excess  of  a  stated  minimum  or  net 
sum  to  be  paid  to  the  company.  This  agreement,  it  is  al- 
leged, was  in  part  written  and  in  part  oral.  The  written 
portion  of  said  alleged  contract  is  to  be  found  in  two  instru- 
ments known  in  the  record  as  "  Exhibit  A  "  and  "  Exhibit 
B,"  which  will  be  hereinafter  set  out  in  full.  As  a  part  of 
or  as  collateral  to  said  contract,  it  is  alleged  that  the  parties 
orally  agreed  that  if  plaintiff  should  procure  a  purchaser  to 
whom  such  sale  could  be  made  by  an  assignment  to  him  of  the 
entire  capital  stock  of  said  corporation,  then  the  plaintiff 
should  be  entitled  to  compensation  on  the  same  basis  as  if  the 
deal  had  been  consununated  by  a  direct  conveyance  of  the 
property,  under  the  terms  of  the  written  option  hereinafter 
set  out.  It  is  also  alleged  that  in  pursuance  of  said  contract 
plaintiff,  with  assistance  rendered  by  defendant  Gibbs  in 
pursuance  of  the  written  agreement  referred  to,  procured  or 
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brought  about  a  sale  to  George  W.  Seevers  for  a  sum  largely 
in  excess  of  tlie  net  price  reserved  by  said  corporation,  but 
that  defendants  neglect  and  refuse  to  pay  the  agreed  commis- 
sion. It  should  also  be  said  that,  according  to  plaintiff's 
claim,  and  as  a  further  consideration  for  the  commission  or 
margin  to  be  paid  to  him  in  case  he  found  a  purchaser  on 
the  agreed  terms,  he  undertook  and  agreed  to  convey  to  de- 
fendants a  certain  tract  of  land  in  the  State  of  Texas,  which 
conveyance  he  avers  his  readiness  to  make,  and  tenders  the 
same  to  the  defendants.  Defendants  deny  the  petition  gen- 
erally, and  aver  fraud  and  misrepresentation  by  plaintiff 
with  respect  to  the  location  and  quality  of  the  Texas  land, 
and  further  say  that,  prior  to  the  date  of  the  writings  sued 
upon,  defendants  began  negotiations  for  the  sale  to  Seevers, 
and  had  authorized  Seevers  to  sell  the  property,  and  that  the 
sale  to  him  was  not  made  until  after  June  2,  1902,  when  all 
rights  which  the  plaintiff  may  have  had  under  the  contracts 
on  which  the  suit  is  brought  had  wholly  expired.  By  an 
amendment  to  the  answer,  filed  long  after  the  suit  was 
brought  and  after  the  case  had  once  been  tried,  defendants 
pleaded  the  statute  of  frauds  as  a  bar  to  the  plaintiff's  claim, 
also  want  of  consideration  for  the  alleged  parol  agreement 
set  up  in  the  petition. 

It  will  serve  to  make  clear  some  of  the  matters  herein- 
after referred  to,  to  state  that  the  defendant  E.  H.  Gibbs  was 
president  and  principal  stockholder  in  the  Hocking  Coal 
Company,  and  that  the  other  officers  and  stocfeholders  appear 
to  have  acquiesced  in  his  leadership,  and  in  his  management 
of  the  effort  to  make  a  sale  of  the  corporate  property.  The 
mine  owned  by  the  company  was  located  in  Monroe  county 
and  had  no  railroad  outlet  except  over  the  Iowa  Central  Rail- 
way Company's  track,  and,  for  a  time  at  least,  the  rules  and 
regulations  imposed  by  that  company  upon  the  transportation 
of  the  products  of  the  mine  had  an  unfavorable  effect  upon 
its  profitable  operation,  and  because  of  this,  and  perhaps 
other  influences,  the  coal  company  had  for  some  time  been 
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anxious  to  dispose  of  its  entire  property.  Prior  to  the  date 
of  the  writings  in  suit,  Gibbs,  acting  for  the  coal  company, 
had  given  to  the  plaintiff  two  successive  written  options  for 
the  sale  of  the  property,  both  of  which  had  expired  without 
anything  being  accomplished.  During  the  same  time  it 
would  appear  that  the  Iowa  Central  Eailway  Company  was 
desirous  of  purchasing  the  mine,  and  more  or  less  negotia- 
tions looking  to  that  end  had  taken  place  between  the  de- 
fendants and  Mr.  George  W.  Seevers,  who  was  attorney  and 
representative  of  said  railway  company.  These  negotiations 
had  not  progressed  satisfactorily  to  the  defendants,  and 
Gibbs  began  looking  elsewhere  for  a  purchaser.  The  plain- 
tiff was  at  this  time  engaged  in  the  service  of  another  coal 
company  controlled  by  or  operated  in  connection  with  the 
Northwestern  Railway  Company,  and  it  is  not  an  unrea- 
sonable inference  from  the  situation  that  Gibbs  hoped  plain- 
tiff could  enlist  the  interest  of  the  latter  coal  or  railway 
company  in  the  purchase  of  the  mine,  and  perhaps  he  also 
saw  in  such  negotiations  a  legitimate  method  by  which  to 
enhance  the  value  and  desirability  of  the  property  in  the 
eyes  of  Mr.  Seevers'  client.  Whatever  may  be  the  truth  in 
this  respect,  it  appears  that  in  April,  1902,  Gibbs  had  so 
far  despaired  of  bringing  about  the  sale  to  the  Iowa  Central 
Company  that  on  the  8th  day  of  said  month  he  gave  to  plain- 
tiff another  written  option,  which  is  the  first  of  the  two  writ- 
ings entering  into  the  alleged  contract  upon  which  this  suit 
is  brought,  and  is  in  words  and  figures  as  follows : 

(Exhibit  A.)  Oskaloosa,  Iowa,  April  8,  1902.  In 
consideration  of  ($1.00),  paid  in  hand,  the  receipt  of  which 
is  hereby  acknowledged,  and  other  valuable  considerations, 
hereinafter  stated,  the  Hocking  Coal  Company  (a  corpora- 
tion doing  business  under  the  laws  of  Iowa),  situated  in 
Monroe  county,  near  Albia,  Iowa,  hereby  agrees  to  sell,  trans- 
fer and  deliver,  free  of  every  and  all  incumbrances,  to  W.  A. 
Wells,  of  Mahaska  county,  Iowa,  his  heirs  or  assigns,  all 
their  rights,  titles  and  interests  of  every  kind  whatsoever, 
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owned,  leased  or  operated  by  the  said  Hocking  Coal  Company, 
including  all  lands  owned,  leased  or  optioned,  all  coal  owned, 
leased  or  optioned,  all  buildings,  machinery,  live  stock  and 
merchandise,  in  fact  everything  pertaining  to  or  forming  a 
part  thereof,  of  the  said  Hocking  Coal  Company.  Provid- 
ing, however,  that  the  said  W.  A.  Wells,  his  heirs  or  assigns, 
on  or  before  June  1,  1902,  pay  or  cause  to  be  paid  to  the 
said  Hocking  Coal  Company,  the  sum  of  four  hundred  and 
fifty  thousand  dollars  ($450,000),  and  a  deed  in  fee  simple 
to  four  hundred  and  forty-three  (443)  acres  of  land  owned 
by  the  said  W.  A.  Wells,  situated  in  Dallas  county,  Texas, 
near  the  city  of  Dallas,  Texas,  known  as  the  King  tract,  and 
part  of  the  McDowell  survey.  It  is  further  understood  that 
E.  H.  Gibbs  of  Oskaloosa,  Iowa  (president  of  the  Hocking 
Coal  Company  of  Monroe  county,  Iowa),  personally  agrees 
to  assist  the  said  W.  A.  Wells  in  every  possible  manner,  to 
consummate  the  above  deal,  as  set  forth  in  the  above  contract, 
and  that  he  personally  guarantees  the  specific  performance 
of  the  Hocking  Coal  Company's  part  of  the  above  contract. 
Hocking  Coal  Company,  By  E.  H.  Gibbs,  Pres.  E.  H.  Gibbs. 

The  price  named  in  this  option  is  materially  less  than 
the  figure  which  had  been  placed  upon  the  property  in  the 
prior  options  given  to  the  plaintiflF.  At  the  date  of  this  writ- 
ing or  soon  thereafter  plaintiff  opened  negotiations  in  Chi- 
cago with  one  Blackmar  for  the  sale  of  the  property.  A 
day  or  two  later  plaintiff  called  Gibbs  to  Chicago,  and  while 
there,  on  April  12,  1902,  the  latter  received  a  telegram  from 
Seevers  stating  that  he  had  sold  the  Hocking  property  under 
authority  received  from  Gibbs.  This  dispatch  Gibbs  handed 
over  to  plaintiff,  who  telegraphed  to  Seevers  saying:  "Mr. 
Gibbs  refers  your  message  to  me  as  the  property  is  in  my 
hands.  Make  me  your  best  cash  offer  at  once,  care  Grand 
Pacific."  To  this  Seevers  responded  with  message  to  Gibbs 
saying  that  he  held  the  Hocking  property  with  authority  to 
sell,  and  had  sold,  and  would  expect  an  immediate  transfer, 
and  had  no  offer  to  make  otherwise.  Plaintiff  thereafter, 
continuing  his  negotiations  with  Blackmar,  applied  to  Gibbs 
for  a  letter  to  be  used  in  forwarding  the  deal,  and  thereupon 
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Gibbs  addressed  a  letter  to  him  under  date  of  April  15,  1902, 
stating  that  if  taken  at  once  he  would  sell  the  Hocking  Coal 
Company's  property  of  all  kinds,  with  guaranty  of  title,  and 
placing  the  price  at  $1,000,000;  closing  the  communication 
with  this  language :  "  If  this  sum  is  paid  on  or  before  June 
1st,  1902, 1  hereby  agree  to  personally  guarantee  the  delivery 
of  the  Hocking  Coal  Company  property  in  fee  simple,  and 
authorize  W.  A.  Wells  of  Oskaloosa,  Iowa,  to  enter  into  a 
contract  to  sell  and  deliver  said  property  according  to  the 
above-mentioned  terms."  That  the  price  here  named  was 
exaggerated  for  trading  purposes,  and  with  the  expectation 
that  the  letter  would  be  exhibited  to  Blackmar,  is  made  evi- 
dent from  the  situation  as  well  as  from  the  terms  of  the  op- 
tion then  held  by  plaintiff  and  the  supplement  thereto  which 
we  are  about  to  mention.  On  the  following  day,  April  16, 
1902,  plaintiff  and  Blackmar,  trustee,  entered  into  a  contract 
by  which  the  latter  obtained  an  option  to  purchase  the  prop- 
erty in  question  for  the  sum  of  $500,000,  of  which  the  sum 
of  $5,000  was  then  and  there  paid.  By  the  terms  of  the  said 
contract  the  balance  of  the  purchase  price  was  to  be  paid,  and 
the  sale  to  be  completed  on  or  before  June  1,  1902,  and  upon 
failure  of  Blackmar  to  appear  and  perform  his  agreement 
within  that  time  the  advance  payment  of  $5,000  was  to  be 
forfeited  to  the  plaintiff.  On  the  same  day  Gibbs  for  him- 
self and  the  coal  company  indorsed  upon  the  contract  a  guar- 
anty to  Blackmar  of  the  specific  performance  thereof  by 
Wells.  Thereafter,  under  date  of  April  18,  1902,  Gibbs  and 
Wells  entered  into  a  further  or  supplementary  contract, 
which  is  Exhibit  B  hereinbefore  referred  to,  and  is  in  words 
and  figures  as  follows : 

Exhibit  B.  This  agreement  made  the  eighteenth  (18) 
day  of  April,  A.  D.  1902,  E.  H.  Gibbs,  of  Mahaska  county, 
Iowa,  party  of  the  first  part,  between  W.  A.  Wells  of  the 
same  place,  party  of  the  second  part  Witnesseth,  That  for 
and  in  consideration  of  the  sum  of  one  dollar  ($1.00)  in  hand 
paid  by  the  party  of  the  second  part,  to  the  party  of  the  first 
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part,  the  receipt  whereof  is  hereby  acknowledged,  and  nnder 
the  covenants  and  agreements  of  the  parties  herein  contained ; 
also  a  certain  option  contract,  dated  April  8,  1902,  signed: 
^  Hocking  Coal  Co.,  by  E.  H.  Gibbe,  President,'  and  E.  H. 
Gibbs  individually,  granting  unto  W.  A.  Wells,  party  of 
the  second  party,  certain  rights  for  his  use  in  buying,  or  caus- 
ing to  be  bought,  all  the  property,  real,  personal  and  mixed, 
owned  or  leased  by  the  Hocking  Coal  Co.  of  Monroe  county, 
Iowa,  on  or  before  June  1, 1902.  As  set  forth  in  the  original 
option  contract  of  April  8,  1902,  and  of  which  this  is  a  sup- 
plementary contract,  as  is  to  be  attached  thereto,  and  to  be- 
come a  part  of  the  original  option  contract  And  whereas, 
the  said  W.  A.  Wells  did  on  the  sixteenth  (16)  day  of  April, 
1902,  enter  into  a  contract  with  Henry  M.  Blackmar,  trustee 
of  Colorado  Springs,  Col.,  for  a  valuable  consideration,  to 
sell  to  him,  his  heirs,  or  assigns  all  the  property,  real,  per- 
sonal or  mixed  of  the  Hocking  Coal  Co.  of  Monroe  county, 
Iowa,  and  the  said  agreement  was  entered  into,  by  and  be- 
tween the  parties  above  mentioned,  with  the  full  knowledge 
and  consent  of  the  said  E.  H.  Gibbs,  and  whereas,  the  said 
W.  A.  Wells  is  desirous  of  further  negotiating  the  sale  of  the 
Hocking  Coal  Co.'s  property,  provided  the  said  H.  M.  Black- 
mar,  his  heirs  or  assigns,  does  not  exercise  his  or  their  rights, 
under  the  said  contract  between  the  said  Blackmar  and  Wells, 
under  the  date  of  April  16;  the  said  E.  H.  Gibbs  hereby 
agrees  to  grant  to  the  said  W.  A.  Wells,  an  extension  of  fifteen 
days  from  the  first  day  of  June,  1902,  on  the  option  contract, 
dated  April  8,  1902,  which  grants  the  said  W.  A.  Wells  the 
exclusive  right  to  buy,  or  cause  to  be  bought  all  of  the  rights, 
titles  and  interests  of  the  Hocking  Coal  Co.,  real,  personal 
or  mixed.  It  is  further  agreed  by  the  Hocking  Coal  Co.,  and 
by  E.  H.  Gibbs,  personally,  that  should  the  said  W.  A.  Wells 
pay  or  cause  to  be  paid,  to  the  Hocking  Coal  Company,  or 
E.  H.  Gibbs,  personally,  on  or  before  June  1,  1902,  the  sum 
of  four  hundred  and  forty  thousand  dollars  ($440,000)  cash, 
and  the  said  W.  A.  Wells  does  execute  a  deed  to  certain  lands 
near  Dallas,  Texas,  containing  four  hundred  and  forty-three 
(443)  acres;  the  said  W.  A.  Wells  is  entitled  to  all  moneys 
paid  in  excess  of  four  hundred  and  forty  thousand  dollars 
($440,000)  for  the  Hocking  Coal  Co.'s  property,  real,  per- 
sonal or  mixed,  by  the  said  H.  M.  Blackmar,  trustee,  his  heirs, 
assigns,  or  nominees,  and  that  the  said  amount  in  excess  of 
the  $440,000  (four  hundred  and  forty  thousand  dollars)  is 
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to  be  the  consideration  for  the  four  hundred  and  forty-three 
acres  (443)  of  land  near  Dallas,  Texas,  as  described  in  the 
alterations  in  figures  before  signing. 

Hocking  Coal  Company. 
[Seal.]  By  E.  H.  Gibbs,  President. 

E.  H.  Gibbs. 

It  will  be  observed  that  this  in  terms  recognizes  the  op- 
tion of  April  8, 1902,  and  the  contract  made  between  plaintiflF 
and  Blackmar,  and  reduces  the  minimum  or  net  price  of  the 
property  from  $450,000  to  $440,000  and  the  Texas  land,  and 
provides  that  in  case  of  Blackmar's  failure  to  perform  his 
contract  the  option  given  to  plaintiff  should  be  extended  for 
a  period  of  fifteen  days  from  June  1,  1902.  This  latter 
provision  concerning  the  extension  was  modified  by  an 
addendum  to  the  writing  in  the  following  terms :  "  In  con- 
sideration of  the  extension  granted  me  this  day  on  my  option 
covering  the  Hocking  Coal  Company  property,  making  said 
option  good  until  June  15th,  1902,  unless  I  have  a  purchaser 
for  the  property  I  will  not  exercise  my  rights  after  June  1st, 
1902.  (Signed)  W.  A.  Wells."  After  the  execution  of 
this  last  writing,  the  defendants  seem  to  have  awaited  the 
outcome  of  the  proposed  sale  to  Blackmar,  until  May  6, 
1902,  when  Gibbs,  being  then  at  Oskaloosa,  sent  a  telegram 
to  Wells'  saying:  "Kalbach,  President,  says  there  is 
$550,000  in  his  bank  for  the  property.  Will  parties  nego- 
tiate ?  '*  This,  it  is  not  disputed,  had  reference  to  a  deposit 
by  or  in  the  interest  of  Seevers  or  his  clients.  Replying  to 
this  message  by  telegram  and  by  letter,  plaintiflF  said :  "  If 
$550,000  is  put  in  escrow  payable  to  my  order  upon  delivery 
of  stock  or. property  I  will  open  negotiations.  Must  be  done 
immediately.^'  In  his  letter  he  further  added:  "If  the 
Iowa  Central  people  are  in  earnest  they  must  make  this  oflFer 
immediately,  as  stated  above,  as  the  deal  will  be  closed  and 
money  paid  within  the  next  few  days.  I  have  had  a  talk 
with  Mr.  Blackmar,  and  he  said  the  oflfer  must  be  guaran- 
teed by  money  being  placed  in  escrow,  and  he  would  give  im- 
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mediate  answer  provided  offer  was  made  before  the  8tli  inst 
As  I  repeatedly  stated  to  you  I  will  be  very  glad  to  assist  the 
Central  folks  in  getting  this  property,  but  they  must 
make  their  propositions  strictly  in  accordance  with  the 
plan  outlined  above.  Can  advise  me  here  by  wire.  If 
they  made  this  offer  and  placed  the  money  in  escrow,  I 
would  suggest  the  Oskaloosa  National  Bank  as  trustee,  and 
that  the  above  amount  be  paid  to  me  or  my  order  upon  de- 
livery of  Hocking  Coal  Company  stock  properly  assigned  to 
whomsoever  Mr.  Seevers  may  elect.  I  really  ought  to  know 
about  this  before  five  thirty  to-morrow  evening.  (Signed) 
W.  A.  Wells.''  This  communication  was  answered  by  Judge 
Blanchard,  as  counsel  for  Qibbs,  in  the  following  terms; 
"Oskaloosa,  Iowa,  May  6th,  1902.  W.  A.  Wells,  Grand 
Pacific  Hotel,  Chicago  —  Dear  Sir :  Mr.  Wing,  who  repre- 
sents Mr.  Day,  the  manager  of  the  Iowa  Central  Railway, 
was  here  to-day  and  saw  Mr.  Gibbs.  He  claims  that  the 
$550,000,00  was  already  put  up  in  the  Oskaloosa  National 
Bank  for  the  purchase  of  the  Hocking  mine.  He  wanted 
Mr.  Gibbs  to  go  to  the  bank  to  inquire  if  the  money  was 
there.  Mr.  Gibbs  told  him  that  he  would  not  go,  but  Guy 
Woodin  volunteered  to  go,  and  Mr.  Kalbach,  president  of  the 
bank,  told  him  the  money  was  there,  and  they  would  pay  thd 
drafts  of  the  company  to  that  amount  for  the  mine.  Mr. 
Wing  requested  Mr.  Gibbs  to  take  the  matter  up  with  you, 
but  Mr.  Gibbs  declined  to  do  so,  and  told  them  the  way  was 
open  if  they  wished  to  make  negotiations  with  you.  You 
will  see  that  Mr.  Gibbs  cannot  take  any  steps  in  that  line  until 
the  question  of  your  option  is  decided.  Now,  if  you  think 
it  worth  while  to  open  negotiations  with  the  Central  folks 
you  can  do  so,  and  perhaps  it  will  be  better  for  you  and  the 
parties  you  represent  to  come  here  and  take  up  the  matter 
with  them.  This,  of  course,  is  optionary  with  you,  and  I 
have  simply  given  you  the  information  we  have  on  the  sub- 
ject. Of  course  Mr.  Gibbs  would  be  glad  to  have  the  mat- 
ter off  his  hands,  but  does  not  purpose  to  take  any  steps 
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acknowledging  any  liability  to  the  Iowa  Central,  as  he  is 
not  in  any  way  liable  to  them.  For  that  reason  you  will 
see  that  he  cannot  take  up  this  negotiation.'^  The  plain- 
tiff responded  thereto,  insisting  upon  the  terms  he  had 
already  stated,  and  saying:  "It  is  impossible  for  me  to 
bring  the  parties  to  Iowa,  and  if  Mr.  Wing  cares  to  take  the 
matter  up  he  had  better  advise  me  by  wire  at  once.  I  rather 
believe  I  can  turn  the  deal  to  them  if  they  act  quici.  •  .  . 
They  can  make  the  terms  of  the  escrow  on  or  before  ten  days 
from  date,  and  if  I  do  not  deliver  the  property  within  that 
time  they  can  take  their  money  down.'' 

From  this  time  the  deal  seems  to  have  remained  in  sus- 
pense until  Thursday,  May  29,  1902,  when  Wells  and 
Blackmar  came  to  Oskaloosa,  and  in  an  interview  with  Gibbs 
it  was  announced  that  Blackmar  would  not  be  able  to  carry 
out  his  contract  to  purchase  the  property,  and  at  some  time 
during  that  meeting  Blackmar  assigned  the  contract  over  to 
the  plaintiff.  During  the  same  interview,  at  which  Gibbs, 
his  counsel.  Judge  Blanchard,  plaintiff,  and  perhaps  others 
were  present,  it  was  suggested  that  Seevers  be  approached 
with  a  view  to  a  renewal  of  the  effort  to  make  a  sale  to  him  or 
to  his  client.  Thereupon  plaintiff  and  Blanchard  went  to 
Seevers'  office.  What  took  place  there  is  the  subject  of  sharp 
conflict  in  the  testimony  of  the  witnesses.  The  plaintiff 
testifies  that  he  said  to  Seevers:  "We  have  come  to  offer 
the  Hocking  property  in  keeping  with  the  letter  you  claim 
to  hold  from  Mr,  Gibbs,  only  that  you  buy  it  of  me.  The 
price  to  be  $550,000,  $25,000  to  be  paid  you  as  commission. 
The  sale  to  be  made  by  assignment  of  stock  or  bill  of  sale  or 
deed."  To  this  proposition  he  says  Seevers  replied :  "  Do 
I  understand  that  I  can  buy  the  property  in  accordance  with 
the  letter  I  hold  from  Mr.  Gibbs?  If  so,  I  will  take  it." 
And  to  this  plaintiff  says  he  answered,  "  Very  well."  There- 
upon, according  to  his  statement,  Mr.  Gibbs  was  called  in, 
and  the  terms  of  the  purchase  were  agreed  upon,  except  some 
question  of  doubt  or  difference  arose  as  to  certain  options 
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held  by  the  coal  company  for  the  purchase  of  coal  lands, 
and  some  further  question  as  to  the  amount  of  goods  in  the 
store  which  the  company  owned,  objections  which  it  was  as- 
sumed could  be  easily  obviated.  According  to  his  testimony 
it  was  also  there  agreed  that,  instead  of  conveying  by  deed 
and  bill  of  sale,  that  Gibbs  and  the  other  stockholders  should 
assign  to  Seevers  all  of  the  capital  stock  outstanding;  but  as 
it  was  then  rather  late  in  the  day,  and  the  stock  or  some  of  it 
was  locked  in  the  vault  of  a  bank,  and  the  next  day  being  a 
legal  holiday,  it  could  not  be  ready  for  delivery  until  Satur- 
day, May  31st.  Practically  all  of  this  testimony  of  the 
plaintiff  is  denied  by  Seevers,  and  in  a  somewhat  lesser  de- 
gree by  Blanchard  and  the  other  witnesses  present. 

The  question  of  veracity  raised  between  the  witnesses 
and  the  weight  and  value  of  their  testimony  respectively  was 
for  the  jury  alone  to  decide,  and  we  shall  not  attempt  to  pass 
,  „  thereon.     It  is  conceded,  however,  that  Seev- 

1.  Bbokxbs:  op-  «  '  ' 

for^lompcnSa.  ^^^  ^^^  ^^  *^^^  occasiou  informed  by  plaintiff 
auMtionof""*  ^r  ^7  Blanchard  that  the  way  was  clear  to  re- 
open  the  consideration  of  the  purchase  of  the 
property,  and  it  is  also  admitted  that  the  terms  of  the  sale 
were  quite  thoroughly  discussed,  though  Seevers  testifies 
that,  for  various  reasons  affecting  the  title  to  parts  of  the 
land,  he  abandoned  the  intent  to  purchase,  and  that  the  deal 
subsequently  consummated  was  the  result  of  new  and  inde- 
pendent negotiations  begun  with  Gibbs  on  the  even- 
ing of  Monday,  June  2d,  and  concluded  on  the  following 
day.  On  the  other  hand,  the  plaintiff  insists,  and  his 
testimony  has  considerable  circumstantial  corroboration, 
that  the  negotiations  begun  on  Thursday,  May  29th,  were 
never  broken  off  until  they  culminated  in  the  sale,  and  that 
the  delay  was  occasioned,  ostensibly  at  least,  only  to  satisfy 
certain  doubts  or  objections  expressed  by  Seevers  concerning 
a  few  minor  collateral  matters  which  were  in  fact  adjusted. 
It  is  also  his  contention  that  the  sale  was  in  fact  completed 
and  the  property  was  transferred  on  Monday.     Whatever 


Feb.  1908]     Wells  y,  HooKiNa  Valley  Coal  Co.      637 

may  have  been  the  attitude  of  Seevers  between  the  close  of 
the  interview  on  Thursday  and  the  following  Monday  even- 
ing, it  is  clearly  shown  that  Gibbs  and  other  parties  in  inter- 
est did  not  despair  of  making  the  sale,  and  the  intervening 
days  were  utilized  in  removing  the  grounds  of  objections 
raised  by  Seevers.  On  Saturday  the  plaintiff  prepared  a 
deed  to  Gibbs  of  the  Texas  land,  and  at  the  direction  of  the 
latter  handed  it  to  Blanchard,  his  counsel,  to  be  used  in  clos- 
ing the  transaction,  though  Gibbs  now  says  he  did  not  under- 
stand the  character  of  the  paper.  On  Saturday  evening,  for 
the  first  time  so  far  as  the  record  shows,  Gibbs,  in  an  inter- 
view with  his  attorney,  disclosed  a  disposition  to  eliminate 
the  plaintiff  from  the  deal,  and  at  his  request  Judge  Blanch- 
ard prepared  the  following  letter,  which,  though  written  on 
Saturday,  May  31st,  was  dated  and  mailed  or  delivered  to 
plaintiff  on  Monday,  June  2d :  "  Oskaloosa,  Iowa,  June  2, 
1902.  W.  A.  Wells:  I  wish  to  notify  you  that  the  pro- 
posed sale  of  the  Hocking  Coal  Company  to  George  W.  Seev- 
ers has  failed,  he  refusing  to  buy  the  property.  Under  my 
agreement  with  you,  your  option  will  expire  to-day.  Your 
written  agreement  with  me  provides  that  time  shall  not  be 
extended  unless  you  have  a  purchaser.  If  you  have  a  pur- 
chaser, such  purchaser  must  be  ready  and  able  to  pay  the 
purchase  money  at  once.  If  that  is  not  done  by  midnight  to- 
night, I  shall  consider  all  contracts  with  you  at  an  end, 
Hocking  Coal  Company,  by  E.  H.  Gibbs.  E.  H.  Gibbs." 
Blanchard  also  returned  the  deed  to  plaintiff  by  mail  on  Sat- 
urday ;  also  Gibbs  sent,  out  a  messenger  to  secure  certain  coal 
options  or  renewals  of  such  options  which  Seevers  had  de- 
sired to  be  included  in  the  sale,  and  these  were  obtained  and 
brought  to  Oskaloosa  on  Monday.  On  Monday  evening 
Seevers,  the  president,  and  the  directors  and  stockholders  of 
the  Hocking  Coal  Company  met,  and  the  deal  was  closed, 
or  so  far  closed  on  this  basis  of  a  transfer  of  the  capital 
stock  instead  of  a  conveyance  of  the  tangible  property  that 
at  the  request  of  Mr.  Seevers  the  president  and  directors  of 
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the  company  resigned,  and  other  persons  designated  by  him 
were  chosen  to  take  the  position  thus  vacated,  though  as  a 
witness  Mr.  Seevers  claims  that  this  proceeding  was  tentative 
only,  and  that  the  purchase  was  not  in  fact  perfected  until 
Tuesday.  The  fact  in  this  respect  is  not  so  clearly  established 
as  to  pentiit  the  court  to  withdraw  it  from  the  jury,  and  the 
verdict  indicates  that  their  finding  thereon  was  adverse  to 
the  position  taken  by  the  defendants. 

The  purchase  price  of  the  property,  $550,000,  was  ad- 
justed between  Seevers  and  defendants  in  the  following  man- 
ner: A  set-o£f  or  reduction  of  $10,750  was  made  because  of 
the  coal  company's  apparent  lack  of  title  to 
certain  property  or  options  listed  among  its 
assets,  and  a  further  deduction  of  $25,000  allowed  as 
commission  to  Seevers,  and  the  remainder  of  $514,250 
was  paid  to  Gibbs.  Of  this  sum  he  set  apart  $165,- 
415.16,  being  substantially  the  amount  of  the  debts  of 
the  Hocking  Coal  Company  which  he  had  assumed  to 
pay  and  the  margin  or  commission  claimed  by  plaintiff,  and 
deposited  it  in  the  bank  payable  to  himself  as  trustee, 
where,  so  far  as  the  testimony  discloses,  it  still  remains.  To 
recapitulate,  it  appears  that  plaintiff  held  a  written  contract 
by  which  he  could  acquire  the  title  to  himself  or  his  assigns 
upon  performance  of  certain  conditions  at  any  time  up  to 
June  1,  1902,  and  if  a  purchaser  was  found  before  June  1st, 
the  time  to  consunmiate  a  sale  would  be  extended  to  June  15, 
1902.  This  was  an  exclusive  privilege,  and  Gibbs  could  not 
rightfully  forestall  plaintiff  by  taking  on  another  purchaser 
during  the  life  of  that  option.  Indeed,  he  had  expressly  bound 
himself  to  assist  and  support  the  plaintiff  in  every  way  possi- 
ble in  making  the  deal  with  him  effective.  He  had  ratified 
and  approved  the  contract  with  Blackmar,  which  did  not  ex- 
pire until  June  1st,  and  that  contract  had  been  assigned  to 
plaintiff.  When  approached  in  the  interest  of  the  Iowa 
Central  Railway  Company,  and  told  that  the  money  was  in 
the  bank  to  pay  for  the  property,  he  refused  to  treat  with  the 
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parties,  and  referred  them  to  plaintiff.  On  plaintiff's  re- 
turn, May  29th,  it  was  still  in  his  power  to  block  any  sale 
by  Gibbs  or  the  company  until  June  1st,  or,  as  defendants 
chose  to  interpret  the  contract,  until  midnight  of  June  2d, 
and,  possibly,  luxtil  June  15th.  In  this  situation  it  was  the 
natural  and  appropriate  thing,  when  Blackmar  announced 
his  inability  to  carry  out  his  contract,  and  turned  it  over  to 
the  plaintiff,  for  the  defendants  to  immediately  suggest  that 
the  apparent  opening  for  a  deal  with  the  Iowa  Central  in- 
terests should  be  at  once  improved.  The  act  of  Gibbs  in  di- 
recting or  permitting  plaintiff  to  go  with  Blanchard  to  re- 
open the  negotiations  with  Seevers  was  an  admission  that  he 
still  recognized  the  obligation  and  effect  of  the  option  or 
contract  he  had  given,  as  well  as  of  his  own  express  undertak- 
ing to  assist  plaintiff  in  effecting  a  sale.  Waiving,  for  the 
present,  the  appellant's  objection  that  the  consummation  of 
the  deal  by  the  transfer  of  the  capital  stock  instead  of  by  a 
deed  of  conveyance  of  the  tangible  property  cannot  be  treated 
as  a  performance  of  the  contract,  if  this  sale  had  been  con- 
cluded in  that  interview  with  Seevers  on  May  29th,  we  are 
morally  certain  that  neither  Gibbs  nor  his  counsel  would  be 
here  contending  that  plaintiff  was  not  entitled  to  his  margin 
of  profit,  and  this,  too,  without  regard  to  whether  we  treat  the 
written  contract  as  a  simple  option  to  the  plaintiff  to  be- 
come the  purchaser,  or  as  an  aid  to  an  oral  contract  of 
agency.  Nor  can  we  say  as  a  matter  of  law  that  plaintiff's 
demand  for  recovery  can  be  avoided  on  the  theory  that  the 
negotiation  reopened  by  him  was  wholly  abandoned  or  that 
such  sale  was  accomplished  independently  of  his  agency. 
That,  as  we  have  seen,  was  a  question  of  fact,  and,  so  far  as 
material,  was  for  the  consideration  of  the  jury.  Indeed, 
so  long  as  the  plaintiff's  written  option  continued  in  force, 
Gibbs  cannot  be  heard  to  say  that  he  conducted  an  independ- 
ent negotiation  with  the  buyer,  but  what  he  did  in  that  be- 
half must  be  treated  as  referable  to  his  agreement  to  use 
every  reasonable  effort  to  assist  plaintiff  in  accomplishing  the 
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sale.     There  was  therefore  no  error  in  the  refusal  of  the 
trial  court  to  direct  a  verdict  for  the  defendants. 

II.     We  now  turn  to  the  question  whether  the  sale  to 
Seevers  of  the  capital  stock  of  the  company  was  a  sufficient 
performance  of  the  contract     It  can  hardly  be  open  to  dis- 
pute that  whatever  the  parties  to  a  contract 

8.  Sami:  per-  * 

fonnanccof      couscut  to  treat  and  accept  as  a  performance 

agreement.  ^  ^  *  * 

of  its  conditions  will  so  be  treated  by  the 
court.  Draper  v.  Randolph,  4  Har.  (Del.)  454;  Oelait  v. 
Ridge,  117  Mo.  553  (23  S.  W.  882,  38  Am.  St  Rep.  683) ; 
Vanderbilt  v.  Eagle,  25  Wend.  (N.  T.)  665 ;  Adams  v.  Hill, 
16  Me.  215 ;  Murray  v.  Farthing,  6  Mo.  251.  The  defend- 
ants were  apparently  indifferent  as  to  the  mode  selected  for 
the  disposition  of  their  coal  mining  interests.  They  desired 
to  close  out  the  entire  corporate  property,  and,  so  far  as  dis- 
closed,, they  had  no  purpose  or  wish  to  continue  in  control  of 
the  corporation.  According  to  the  testimony  of  all  the  wit- 
nesses, the  parties,  in  all  their  negotiations,  discussed  the  sale 
and  transfer  of  the  corporate  property,  and  the  matter  of  as- 
signment of  the  capital  stock  was  mentioned  only  in  connec- 
tion with  the  method  of  closing  the  deaL  Judge  Blanchard 
testifies  that  upon  the  occasion  of  the' visit  of  himself  and 
Wells  to  Seevers  on  May  29,  1902,  the  subject  was  opened 
by  Mr.  Wells  inquiring  of  Seevers  whether  he  wanted  to 
buy  the  Hocking  property,  in  response  to  which  Mr.  Seevers 
replied :  "  Does  Mr.  Gibbs  want  to  sell  me  that  property  ? 
Then  he  must  talk  to  me  about  it.''  Mr.  Seevers  in  his  testi- 
mony speaks  of  the  negotiations  as  being  "  for  the  purchase 
of  the  Hocking  Coal  Company  property.''  Indeed,  the  parties 
on  both  sides,  in  speaking  of  the  subject-matter  imder  con- 
sideration, almost  invariably  used  the  phrase  "  Hocking  prop- 
erty "  or  "  sale  of  the  Hocking  property,"  and  according  to 
Mr.  Seevers  it  was  not  imtil  Monday  evening,  June  2d,  when 
the  negotiations  had  been  brought  to  a  practical  close,  that 
the  subject  of  the  method  or  manner  of  the  transfer  was 
broached.     To  quote  from  his  language  as  stated  in  the  ab- 
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stract:  "In  the  course  of  the  interview,  the  question  of 
taking  the  stock  instead  of  the  property  was  mentioned.  In  all 
of  the  earlier  discussions  and  talks  we  had  of  the  sale  of 
the  Hocking  property,  Mr.  Gibbs  had  not  asked  me  what  kind 
of  a  title  I  would  require.'*  After  some  discussion  of  the 
situation  I  said  to  Mr.  Gibbs  that  "  if  I  buy  this  property 
I  do  not  want  any  conveyance  at  all  of  the  property,  but 
what  I  will  require  will  be  a  transfer  of  the  capital  stock  of  the 
corporation  to  me,  and  will  require  you  to  guarantee  to  me 
the  conditions  that  I  have  imposed  in  respect  to  the  Hocking 
property.  ...  I  do  not  think  that  in  the  interview  of 
May  29th  we  got  near  enough  together  to  talk  about  the  form 
of  conveyance  that  would  be  required,  and  prior  to  that  time 
I  do  not  think  it  was  mentioned." 

It  will  be  seen  that  to  the  minds  of  the  parties,  even 
upon  the  theory  of  the  defendants  the  question  whether  to 
make  a  deed  or  assign  the  stock  was  simply  a  question  as  to 
the  form  of  conveyance  or  kind  of  title  with  which  the  pur- 
chaser should  be  invested.  By  either  method,  the  thing  which 
Gibbs  and  his  fellow  stockholders  had  so  long  sought  to  ac- 
complish—  the  sale  of  the  mine  —  would  be  effected,  and 
they  would  be  relieved  of  the  responsibility  of  its  own- 
ership and  management  It  is  of  course  to  be  conceded 
that  the  sale  of  the  property  by  a  corporation  and  the  transfer 
of  the  capital  stock  of  the  corporation  are  by  no  means  legally 
identical;  there  is  not  an  identity  of  subject-matter  in  the 
two  transactions,  yet  either  may  be  employed  where  the 
main  end  sought  by  both  parties  is  to  transfer  from  one  to 
the  other  the  beneficial  use  and  control  of  all  the  assets  of  the 
corporation.  That  end  is,  in  substance,  though  not  in  strict 
l^al  effect,  as  fully  accomplished  by  the  transfer  of  the  cap- 
ital stock  as  it  would  be  by  the  execution  and  delivery  of 
deeds  of  conveyance  or  bills  of  sale.  Boddy  v.  Henry,  126 
Iowa,  31.  If,  therefore,  the  plaintiff  would  have  been 
entitled  to  recover  had  Mr.  Seevers  chose  to  take  an  or- 
dinary conveyance  of  the  property,  his  right  of  recovery 
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will  not  be  effected  by  the  fact  that  the  parties  elected 
to  take  an  assignment  of  the  stock  instead.  Bearing  directly 
upon  this  question  (as  well  as  upon  the  admissibility  of 
parol  evidence  hereinafter  discussed)  is  the  opinion  by 
Deemer,  J.,  in  Oakland  Cemetery  Association  v.  Lakins, 
126  Iowa,  121,  where  it  is  expressly  held  that  parol  evidence 
is  admissible  to  show  that  what  purports  to  be  a  written  con- 
tract "has  been  discharged  in  accordance  with  the  terms 
of  a  collateral  parol  agreement'*  And  this  is  precisely 
what  the  plaintiff  here  has  undertaken  to  do.  Whether  he 
succeeded  in  establishing  that  claim  by  the  evidence  is  a 
question  of  fact  and  not  of  law. 

III.     It  is  alleged  in  the  petition,  and  plaintiff  swears 
that  at  the  time  of  making  the  written  agreement  and  at  all 
times  thereafter,  there  was  an  oral  agreement  between  him 
4.  Same:  contcm-    ^^^  *^®  defendant  by  which  he  was  authorized 
cont?S?u  :*""**    to  negotiate  the  sale  of  the  mining  property, 
P^^^-  and  if  he  found  a  purchaser  therefor,  either 

upon  the  basis  of  a  conveyance  of  the  tangible  property  or 
of  a  transfer  of  the  capital  stock  of  the  corporation,  he  was 
to  receive  the  margin  of  the  price  so  received  over  and  above 
$450,000.  This  is  denied  by  Gibbs.  Coimsel  meet  this . 
claim  of  the  plaintiff  with  the  objection  that  proof  thereof 
is  prohibited  by  the  familiar  rule  against  parol  testimony 
to  vary  written  contracts.  The  existence  of  the  rule,  and  its 
elementary  character,  all  lawyers  concede;  but  it  is  equally 
well  settled  that  this  rule  is  not  available  to  exclude  proof 
of  a  contemporaneous  or  collateral  oral  agreement  as  to  any 
matter  on  which  the  writing  is  silent,  and  which  is  not  incon- 
sistent with  its  terms.  Harvey  v.  Henry,  108  Iowa,  168; 
Sutton  V.  Griehel,  118  Iowa,  78;  Sutton  v.  Weber,  127 
Iowa,  361 ;  Ingram  v.  Dailey,  123  Iowa,  188 ;  Oakland  Com. 
V.  Lakins,  126  Iowa,  121;  Taylor's  Evidence,  section  1038; 
Stephen's  Digest  Law  of  Evidence,  art.  90;  Orajfan  v. 
Pierce,  143  Mass.  386  (9  N.  E.  819) ;  Iron  Co.  v.  Willing, 
180  Pa.  165  (36  Atl.  737) ;  Juillard  v.  Chaffee,  92  N.  Y. 
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529 ;  Kempsy  v.  Metcalf,  61  Iowa,  320 ;  Stone  Co  v.  Sheely, 
114  Iowa,  313;  Weaver  v.  Fletcher,  27  Ark.  510;  Basshor 
V.  Forbes,  36  Md.  154 ;  Green  v.  Randall,  51  Vt.  67 ;  Bay- 
nor  V.  Drew,  72  Cal.  307  (13  Pac  866)  ;  Bonney  v.  Merrill, 
67  Me,  368 ;  Blackwood  v.  Brown,  34  Mich.  4 ;  Cooh  v.  Lit- 
tlefield,  98  Me.  299  (56  Atl.  899) ;  See,  also  Hinsdale  v. 
McCune,  136  Iowa,  236;  and  Cavanagh  v.  Iowa  Beer  Co. 
135  Iowa,  682;  both  decided  at  the  present  term  of  court. 
17  Cyc.  713-723;  21  A.  &  E.  Encyc.  Law  (2d  Ed.)  1094. 

In  Cook  V.  Littlefield,  supra,  the  Maine  court  states  the 
rule  as  follows :  "  An  independent  verbal  contract  relating 
to  the  subject-matter  of  the  writing,  but  not  inconsistent  with 
it,  may  be  shown.  It  does  not  impair  or  vary  the  written 
contract"  This  is  the  doctrine  of  all  the  authorities.  We 
inquire,  therefore,  whether  the  oral  agreement  on  which 
plaintiff  relies  is  inconsistent  with  the  written  contract.  A 
single  glance  at  the  writing  makes  it  perfectly  plain  that  this 
inquiry  must  be  answered  in  the  negative.  The  written  con- 
tract and  the  alleged  oral  agreement  are  in  no  manner  in- 
consistent. Neither  limits  nor  affects  the  operation  of  the 
other.  The  written  option  to  purchase  may  expire,  and  the 
oral  contract  to  find  a  purchaser  may  continue  until  one  or 
both  of  the  parties  see  fit  to  withdraw  therefrom.  But  even 
if  the  writings  are  capable  of  being  construed  ad  contem- 
plating an  agency  to  sell  the  tangible  property  of  the  corpora- 
tion, such  an  agreement  is  in  no  wise  inconsistent  with  a  sep- 
arate or  collateral  oral  agreement  by  which  the  defendants 
undertook  to  pay  a  similar  commission  for  the  sale  of  the 
entire  body  of  the  shares  of  capital  stock.  The  defendants  may 
well  have  believed  that,  by  offering  the  property  for  sale  on 
either  basis,  a  purchaser  would  be  more  readily  found,  and  if 
they  saw  fit  to  confer  written  authority  to  sell  the  tangible 
property  of  the  corporation,  neither  the  effect  nor  extent  of 
such  authority  would  be  varied  in  the  least  by  giving  oral 
authority  to  sell  the  capital  stock.  That  a  written  option  to 
purchase  and  contemporaneous  oral  authority  to  sell  upon 
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commission  are  not  so  inconsistent  as  to  exclude  proof  of  the 
latter  is  distinctly  held  by  the  Wisconsin  court  in  Reitner  v. 
Bice,  88  Wis.  16  (59  K  W.  450).  In  that  case  the  defend- 
ant gave  to  the  plaintiff  a  written  option  to  purchase  certain 
real  property  upon  terms  stated  therein.  Thereafter  plain- 
tiff brought  suit  alleging  that  he  had  an  oral  agreement  with 
the  defendant  by  which  he  was  authorized  to  find  a  purchaser 
for  the  property,  and  to  receive  as  his  commission  for  such 
services  the  excess  of  the  price  thus  obtained  over  and  above 
the  price  which  was  named  in  the  written  option.  On  the 
trial,  the  defendant  objected  to  all  evidence  concerning  the 
alleged  oral  contract  of  agency  on*  the  theory  that  it  tended  to 
vary  the  written  option  contract.  The  same  contention  was 
presented  on  appeal.  The  court,  in  holding  the  objection  not 
well  taken,  say :  "  The  principle  that  oral  evidence  cannot 
be  received  to  vary,  alter  or  contradict  the  terms  of  a  :writ- 
ten  contract  is  so  elementary  and  well  settled  that  it  scarcely 
requires  statement.  It  is  a  salutary  rule,  and  one  we  believe 
that  has  been  consistently  adhered  to  by  this  court  But  the 
rule  itself  suggests  its  limitations.  It  is  the  evidence  which 
tends  to  establish  an  inconsistent  obligation  from  that  which 
is  expressed  in  the  writing  which  is  rejected.  Where,  there- 
fore, it  is  shown  that  there  was  an  original  verbal  contract, 
and  a  part  of  it  only  has  been  reduced  to  writing,  the  rule 
does  not  apply  as  to  the  part  not  reduced  to  writing.  So  if 
the  oral  and  written  contracts  are  distinct  and  separate  un- 
dertakings, though  perhaps  relating  to  the  same  property, 
the  fact  that  one  is  in  writing  does  not  prevent  the  proof 
of  the  other  by  parol  if  it  be  not  inconsistent  with  the  writ- 
ing." Along  the  line  of  the  authorities  hereinbefore  cited 
by  us,  the  court  proceeds  to  say  further :  "  If,  therefore,  we 
regard  the  written  option  as  a  valid  contract  which  author- 
ized the  agent  to  himself  become  the  purchaser,  it  is  a  sepa- 
rate collateral  contract,  which  may  consistently  exist  at  the 
same  time  as  the  oral  contract  for  the  sale  of  the  property 
to  others  on  commission,  and  hence  does  not  supersede  or 
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vacate  it  If,  on  the  other  hand,  we  regard  the  option  as  a 
mere  writing,  not  intended  by  the  parties  to  become  a  con- 
tract, but  simply  to  be  used  by  the  agent  as  proof  of  his  au- 
thority to  make  sale  to  others,  the  real  character  of  the  trans- 
action may  be  shown ;  in  either  case  the  parol  evidence  which 
was  received  was  admissible."  The  case  before  us  presents 
still  stronger  reasons  than  does  the  last-cited  case  for  the 
application  of  this  rule,  because  in  the  former  the  property 
which  was  the  subject  of  the  two  contracts  was  the  same, 
while  in  the  case  before  us  the  subjects  of  the  two  contracts 
are  not  identical.  The  trial  court  was  therefore  not  in 
error  in  permitting  proof  of  the  alleged  parol  agreement, 
and,  the  evidence  relating  thereto  being  in  conjlict,  there  was 
no  error  in  submitting  the  same  to  the  jury. 

A  very  large  portion  of  the  extended  arguments  of  coun- 
sel on  both  sides  is  directed  to  a  discussion  of  the  evidence, 
and  of  its  sufficiency  to  sustain  a  verdict  We  cannot  prolong 
this  opinion,  already  too  far  extended,  to  review  these  argu- 
ments. It  is  enough  to  say,  as  we  have  already  intimated, 
that  upon  all  of  the  vital  propositions  in  the  case  the  evi- 
dence was  in  our  judgment  such  as  entitled  the  plaintiff  to 
have  the  verdict  of  a  jury  thereon. 

Other  propositions  mentioned  in  the  briefs  of  counsel 
are  governed  by  the  conclusions  we  have  already  announced. 
We  find  no  reversible  error  in  the  record,  and  the  judgment 
of  the  district  court  is  affinned. 

Shebwin,  J.  (dissenting). —  I  am  unable  to  agree  with 
the  majority  opinion  in  this  case.  Before  entering  upon  a 
discussion  of  the  legal  principles  involved,  however,  it  will 
be  well  to  state  the  case  of  the  plaintiff  as  he  made  it  in 
his  petition  and  amendment  thereto,  for  the  case  should  be 
determined  on  the  issues  which  the  parties  have  themselves 
made. 

The  petition  and  amendments  thereto  allege:  That  the 
defendants  were  the  owners  of  the  property  in  question,  and 
desirous  of  selling  the  same.  ^'  That,  with  this  end  in  view^ 
Vol.  137  Ia.— 86 
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the  defendants  entered  into  a  contract  with  plaintiff  whereby 
plaintiff  agreed  to  use  his  best  efforts  and  energies  to  sell 
the  property,  and  in  consideration  of  such  efforts,  in  the 
event  that  he  was  successful  in  negotiating  the  sale  of  said 
property  as  desired,  and  as  commissioned  for  such  sale,  the 
defendants  agreed  to  pay  the  plaintiff"  a  certain  amount, 
which  has  been  stated  in  the  majority  opinion.  "  That  the 
said  agreement  so  entered  into  between  the  defendants  and 
the  plaintiff  was  partly  oral  and  partly  in  writing."  "  That 
for  the  purpose  of  assisting  plaintiff  in  making  the  sale  of 
said  mining  property,  and  for  the  purpose  of  showing  to 
prospective  buyers  that  he  had  authority  to  negotiate  such 
sale,  and  as  a  part  of  the  aforesaid  agreement,  there  was 
executed  and  delivered  to  the  plaintiff  by  the  defendants  a 
certain  contract  or  option,  wherein  the  defendants  agreed  to 
sell  to  the  plaintiff  all  the  rights,  title  and  interest  of  every 
kind,"  etc.  "  That  the  said  contract  [which  was  the  written 
option  above  referred  to]  was  a  part  of  the  agreement  above 
set  out,  and  was  the  only  part  of  the  said  agreement  that  was 
reduced  to  writing."  The  petition  then  referred  to  the  sup- 
plemental agreement  which  was  made  on  or  about  the  18th 
day  of  April,  1902,  and  said  "  that  the  supplemental  agree- 
ment so  entered  into  by  and  between  the  plaintiff  and  de- 
fendants .  .  .  was  partly  oral  and  partly  in  writing." 
The  petition  then  alleged,  further,  that  in  order  that  the 
plaintiff  might  be  able  to  show  that  he  had  authority  to  sell 
said  property  the  defendants  executed  and  delivered  an  op- 
tion contract,  etc.  The  petition  also  alleges  that  the  portions 
of  the  contracts  between  the  plaintiff  and  the  defendants 
which  were  oral  and  not  reduced  to  writing  were  made  and 
entered  into  with  the  defendant  Gibbs,  who  acted  for  himself 
and  for  the  company  in  making  the  same.  It  is  further  al- 
leged that  on  or  about  the  18th  day  of  April,  1902,  the  date 
of  the  supplemental  written  option,  the  defendant  entered 
into  an  oral  agreement  with  the  plaintiff,  wherein  he  agreed 
that,  in  the  event  the  plaintiff  should  procure  a  purchaser 
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"  for  the  property  of  the  said  Hocking  Coal  Company,  either 
by  sale  of  said  property  directly,  or  through  a  sale  of  all  the 
capital  stock  of  said  corporation,  .  .  .  then  and  in  that 
event,  the  defendants  would  pay  to  the  plaintiff  commission," 
etc.  I  quote  from  the  petition  for  the  purpose  of  showing 
that  the  plaintiff  pleaded  and  relied  on  a  single  contract^ 
partly  in  writing  and  partly  in  parol,  and  that  his  pleading 
does  not  bring  him  within  the  rule  announced  by  the  ma- 
jority, that  an  independent  verbal  contract  relating  to  the 
same  subject-matter,  but  not  inconsistent  therewith,  may  be 
shown. 

If  it  were  true,  and  so  alleged,  that  an  independent  writ- 
ten option  to  purchase  had  been  given  to  Wells,  then  the 
position  of  the  majority  would  be  sound,  as  held  by  the  Wis- 
consin court  in  Beimer  v.  Bice,  88  Wis.  16  (59  N.  W.  450), 
but  nothing  of  that  kind  is  alleged  in  this  case.  On  the 
contrary,  it  is  expressly  stated  and  reiterated  that  there  was 
but  a  single  contract,  and  that  the  so-called  options  were  but 
a  blind  to  enable  the  plaintiff  to  negotiate  a  sale  of  the  prop- 
erty. And  when  it  is  once  conceded  that  the  alleged  oral 
agreements  and  the  so-called  written  opfions  constituted  but 
one  contract,  and  that  a  contract  for  a  commission  for  selling 
the  property,  it  is  manifest  that  the  parol  part  of  such  con- 
tract is  inconsistent  with  the  writing,  and  cannot  be  proven 
under  the  rule  which  the  majority  concedes  is  so  well  estab- 
lished. The  opinion  says  that  neither  of  the  contracts  in  ques- 
tion "  limits  or  affects  the  operation  of  the  other.  The  written 
option  to  purchase  may  expire,  and  the  oral  contract  to  find 
a  purchaser  may  continue,  until  one  or  both  of  the  parties 
sees  fit  to  withdraw  therefrom."  These  statements  are  evi- 
dently based  on  the  thought  that  there  are  two  independent 
contracts,  one  in  parol,  and  the  other  in  writing.  But  such 
is  not  the  case  before  us.  If  we  may  rely  on  the  case  the 
plaintiff  has  himself  made  and  presented,  the  position  of  the 
majority  is  in  my  judgment  wrong,  and  without  support  in 
the  authorities  cited  or  elsewhere. 
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It  is  a  rule  universallj  reoognized  that  a  parol  collateral 
agreement  inconsistent  with  the  clear  meaning  of  the  writing 
cannot  be  shown.  An  agreement  which  may  be  proven  by 
parol  evidence  must  not  only  be  collateral,  but  it  must  relate 
to  a  subject  distinct  from  that  to  which  the  written  contract 
applies ;  "  that  is,  it  must  not  be  so  closely  connected  with  the 
principal  transaction  as  to  form  part  and  parceL  of  it" 
Seitz  V.  Brewers,  141  U.  S.  510  (12  Sup.  Ct.  46,  35  L.  Ed. 
87)  J  Naumberg  v.  Young,  44  N.  J.  Law,  331  (43  Am, 
Eep.  380). 

As  I  imderstand  the  opinion,  the  only  other  ground  on 
which  it  justifies  an  aflBrmance  is  that  the  parties  accepted 
the  transfer  of  the  stock  as  a  performance  of  the  contract. 
This,  also,  makes  a  new  case  for  the  plaintiff.  So  far  as  I 
am  able  to  discover,  he  makes  no  such  claim  in  argument, 
and  he  certainly  made  none  in  his  pleadings.  In  his  plead- 
ings, as  I  have  already  said,  he  bases  his  right  to  recover 
solely  on  the  single  contract  pleaded,  and,  in  his  argument, 
he  relies  on  his  right  to  prove  the  agreement  to  sell  by  a 
transfer  of  the  stock  of  the  corporation.  He  does  not  claim 
there  was  a  waiver  of  strict  performance  and  he  cannot  claim 
it  in  argument,  because  it  was  not  pleaded. 

I  think  there  was  error  in  admitting  the  parol  agree- 
ment, and  that  the  case  should  be  reversed. 


John  B.  Hammond,  Appellant,  v.  Bobsbt  Kino. 

Intoxicating  liquors:  violation  of  mulct  law:  injunction.  The 
1  violation  of  a  condition  of  the  mulct  law,  as  in  the  sale  of 
liquor  on  an  election  day,  renders  the  business  illegal  and  its 
continuance  may  be  enjoined;  not  merely  because  of  such  par- 
ticular violation,  but  on  the  ground  that  a  continuance  of  the 
business  thereafter  is  the  maintenance  of  a  nuisance. 

Same:    intent.    Intent  is  not  an  element  of  the  offense  involved 

IS    in  a  violation  of  the  liquor  law;  and  therefore  the  advice  of* 

police  authorities  that  sales  may  be  lawfully  made  on  a  pro- 
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hibited  day  is  not  a  defense  to  a  prosecution  for  a  violation 
of  the  law  in  that  regard. 

Same:    prohibited  sale:    election  day.    The  sale  of  liquor  by  a 
3    mulct  saloon  on  the  day  of  a  school  election  is  prohibited  by 
the  provisions  of  the  mulct  law. 

Appeal  from  Polk  District  Court. —  Hon.  W.  H.  McHbnky^ 

Judge. 

Wednesday,  Februaby  19,  1908. 

This  action  was  instituted  by  plaintiff,  as  a  citizen  of 
Polk  county,  to  secure  an  abatement  by  injunction  of  a  liquor 
nuisance  alleged  to  be  maintained  by  defendant.  The  court 
refused  to  grant  an  injunction,  and  taxed  the  costs  to  plain- 
tiff, and  plaintiff  B.i^peals.'^Beversed. 

E.  R.  Ahers  and  Dunshee  £  Dom,  for  appellant. 

Halloran  &  Starhey,  for  appellee. 

McClain,  J. —  The  allegation  of  the  petition  is  that  the 
premises  on  which  defendant  is  carrying  on  the  business  of 
selling  intoxicating  liquor  in  Des  Moines  constituted  a  nuis- 
ance, for  the  reason  that  on  March  12,  1906,  the  day  of  the 
school  election  in  that  city,  liquors  were  sold  on  said  prem- 
ises in  violation  of  law.  The  case  was  presented  to  the 
lower  court  on  an  agreed  statement  of  facts,  from  which  it 
appears  that  the  defendant  was  prior  to  the  date  above  men- 
tioned, and  since  has  been,  engaged  in  the  sale  of  intoxica- 
ting liquors  on  his  premises  in  compliance  with  the  pro- 
visions of  the  mulct  law,  unless  it  be  found  that  it  was  a 
violation  of  law  to  sell  liquor  on  the  day  of  the  school  elec- 
tion. It  appears  from  the  recitals  in  this  agreed  statement, 
as  well  as  from  the  argument  of  counsel  for  appellant,  that 
the  purpose  of  instituting  this  action  was  to  secure  a  determi- 
nation of  the  question  whether  a  day  of  a  school  election  is 
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a  day  on  which  places  for  the  sale  of  intoxicating  liquors  un- 
der the  mulct  law  may  be  kept  open.  The  provision  of  the 
law  on  this  subject  is  "  that  the  place  .  .  .  shall  not  be 
open  at  all,  nor  shall  any  sales  be  made  on  the  first  day  of  the 
week,  commonly  called,  Sunday,  nor  on  any  election  day  or 
legal  holiday,  nor  on  the  evening  of  such  days."  Code,  sec- 
tion 2448,  par.  9.  The  trial  judge,  as  appears  from  a  writ- 
ten finding  filed  by  him  in  the  case,  refused  to  pass  on  this 
question,  but  held  that,  as  the  agreed  statement  of  facts  did 
not  show  that,  when  the  action  was  instituted,  the  defendant 
was  keeping  or  maintaining  a  nuisance,  an  injunction  could 
not  properly  be  granted.  In  this  view  we  cannot  concur. 
The  sale  of  intoxicating  liquor  in  this  State  is  prohibited,  ex- 
cept as  specially  provided  for  (Code,  section  2382),  and 
the  using  of  any  building  for  the  prohibited  sale  of  liquor 
is  a  nuisance  (Code,  section  2384),  which  may  be  enjoined 
and  abated  in  an  action  in  equity  brought  by  any  citizen 
of  the  county  (Code,  section  2405),  The  payment  of  the 
mulct  tax  does  not  legalize  the  business  as  conducted  by  the 
person  making  such  payment  (Code,  section  2447),  but  no 
proceeding  shall  be  maintained  against  any  person  who  has 
paid  "  a  mulct  tax  nor  against  any  premises  as  a  nuisance  on 
account  of  the  selling  or  keeping  for  sale  therein  or  thereon 
by  such  person  of  such  liquors,  provided  "  the  statutory  con- 
ditions as  to  the  mulct  tax  are  complied  with  (Code,  section 
2448).  One  of  the  conditions  of  the  last  stated  section,  as 
before  said,  is  that  the  place  shall  not  be  open  or  any  sales 
be  made  on  an  election  day.  Code,  section  2448,  par.  9.  It 
is  further  provided  that  "  whenever  any  of  the  conditions  of 
the  third  preceding  section  [the  section  last  above  referred 
to]  shall  be  violated  .  .  .  then  a  bar  to  proceedings,  as 
provided  in  that  section  shall  cease  to  operate  and  the  per- 
son engaged  in  the  sale  of  intoxicating  liquors  shall  be  liable 
to  all  the  penalties  provided  in  this  chapter." 

If,  then,  the  defendant  violated  the  provisions  of  the 
law  by  selling  liquors  on  an  election  day,  the  bar  to  proceed- 
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ings  for  enjoining  his  place  as  a  nuisance  was  removed,  and 
1.  Imtoxicatimo    an  action  to  enjoin  the  continuance  of  such 

UQUORs:  viola-       •■  •  111  .         .        ^ 

tion  of  mulct     placc  as  a  nuisance  could  be  maintained,  not 
tion".  merely  with  reference  to  the  illegal  sales  made 

on  an  election  day,  but  with  reference  to  the  use  of  his 
place  as  a  place  for  the  sale  of  liquor.  So  long  as  defend- 
ant complied  with  all  the  conditions  of  the  sections  relating  to 
the  payment  of  the  mulct  tax,  he  was  conducting  a  business 
which  was  not  illegal,  and  which  could  not  be  enjoined. 
McKeever  v.  Beacom,  101  Iowa,  173;  Iowa  City  v.  Mcln- 
nemy,  114  Iowa,  586.  But,  if  he  violated  one  of  these 
conditions,  from  that  time  on  his  business  was  illegal  and 
subject  to  be  enjoined,  not  merely  as  before  suggested  for  the 
violation  of  the  condition,  but  for  maintaining  a  place  for  the 
sale  of  liquor  after  his  statutory  privilege  had  been  forfeited 
by  the  violation  of  a  condition.  Under  this  view  of  the 
law,  which  is  that  consistently  announced  in  the  decisions 
of  this  court,  the  defendant  after  violating  a  condition  of 
the  mulct  law  of  March  12th,  if  a  sale  on  that  day  was  pro- 
hibited, defendant  was  continuously  keeping  and  maintain- 
ing a  nuisance,  and  his  business  was  still  a  nuisance  when 
this  action  was  instituted.  See  Code,  section  2405.  This 
nuisance  the  plaintiff  asked  to  have  abated.  It  is  wholly  im- 
material under  the  statute  that  defendant  had  ceased  to  vio- 
late the  conditions  of  the  mulct  law.  Having  once  violated 
such  conditions,  his  business  became  unlawful,  and  continued 
unlawful  so  long  as  he  attempted  to  sell  in  reliance  upon  the 
resolution  of  the  city  council  and  the  written  statement  of 
consent  from  the  adjoining  resident  freeholders  (see  Code, 
section  2448,  par.  2),  in  pursuance  of  which  he  was  conduct- 
ing his  business  at  the  time  he  violated  the  conditions  of 
the  mulct  law.  The  cases  referred  to  by  the  trial  judge  in 
announcing  his  decision  and  relied  on  by  appellee  are  not  in 
point.  In  those  cases  it  was  held  that  no  injunction  should 
be  granted  after  the  defendant  had  wholly  discontinued  and 
abandoned  the  business  of  selling  intoxicating  liquor,  and 
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was  no  longer  keeping  a  place  for  the  sale  of  sudi  liquor. 
See  Sharp  v.  Arnold,  108  Iowa,  203;  Patterson  v.  Nicol, 
115  Iowa,  283 ;  Redley  v.  Oreiner,  117  Iowa,  679.  Having 
been  engaged  in  the  unlawful  sale  of  liquor,  the  defendant 
cannot  avoid  the  issuance  of  an  injunction  by  saying  that  he 
has  brought  tie  conduct  of  his  business  within  the  require- 
ments of  the  law  prior  to  the  hearing  or  the  application  for 
the  writ.     Donnelly  v.  Smith,  128  Iowa,  257. 

II.  What  has  been  said  is  predicated  on  the  assumption 
that  the  defendant  did  violate  the  mulct  law  by  selling  liquor 
on  the  day  of  a  school  election ;  and  we  now  proceed  to  deter- 
mine the  question  whether  such  sale  was  in  fact 
AM  .men  in^gai.  Incidentally  it  may  be  Suggested  that, 
if  selling  on  the  day  of  a  school  election  was  illegal  imder  the 
statute,  then  the  fact,  recited  in  the  agreed  statement,  that  de- 
fendant was  advised  by  the  county  attorney,  the  city  attorney, 
and  the  chief  of  police  that  such  sale  was  legal  would  not 
make  it  so,  nor  excuse  the  defendant  for  his  violation  of  the 
statute.  If  the  intent  to  violate  were  an  essential  element  of 
the  crime,  such  advice  might  be  important;  but  many  police 
regulations,  including  those  relating  to  the  sale  of  intoxicat- 
ing liquor,  are  so  framed  that  the  doing  of  the  prohibited 
'act  is  punishable  as  a  crime,  regardless  of  the  intent  with 
which  it  was  done.  State  v.  Prohasco,  62  Iowa,  400 ;  Church 
V.  Highham,  44  Iowa,  482;  DvMey  v.  Sauthine,  49  Iowa, 
650 ;  Jamison  v.  Burton,  43  Iowa,  282 ;  1  McClain,  Criminal 
Law,  section  128. 

In  determining  whether  the  day  of  a  school  election  is  an 
"  election  day  "  within  the  conditions  of  the  mulct  law,  it  is 
important  to  notice  that  the  condition  refers  to  "  any  election 
day."     If  it  had  been  intended  that  the  condi- 
'*  ^d^Si/!  dw^**'  tion  should  refer  only  to  the  day  of  the  general 
^'  election  as  defined  in  Code,  sections  1057, 1088, 

1089,  appropriate  and  unambiguous  language  would  no 
doubt  have  been  used,  but  the  school  elections  provided  for 
in  Code,  sections  2746,  2749-2756,  are  elections  in  which 
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all  voters  in  the  school  township,  independent  district,  or 
subdistrict  are  entitled  to  participate,  and  it  is  to  be  pre- 
sumed that  all  the  voters  will  participate  in  such  elections 
as  fully  as  in  general  elections  for  state  and  county  officers. 
The  day  of  such  school  elections  is  as  definitely  specified  by 
law  as  is  the  day  of  the  general  election.  See  Code,  sections 
2746,  2751.  Such  elections  are  to  be  held  in  every  school 
corporation  and  subdistrict  in  the  State  on  the  specified  days, 
and,  as  every  portion  of  the  State  is  included  within  the 
territorial  limits  of  some  school  corporation,  we  see  no  rea- 
son of  public  policy  dictating  that  the  general  condition  of 
the  mulct  law  relating  to  the  sale  of  liquor  on  election  days 
should  not  be  applicable  to  the  day  on  which  within  the  par- 
ticular school  corporation  or  subdistrict  an  election  is  to  be 
held.  It  is  true  that  in  the  statutory  provisions  relating  to 
school  elections  sudi  elections  are  referred  to  as  meetings  of 
the  voters,  but  they  are  also  specifically  referred  to  and  regu- 
lated as  elections.  That  a  meeting  of  the  voters  at  which 
officers  are  chosen  is  an  election  seems  to  be  well  settled  by 
authority.  Phillips  v.  Albany,  28  Wis.  340,  355 ;  Stale  v. 
Hingley,  32  Or.  440  (52  Pac.  89) ;  State  v.  WoUem,  37 
Iowa,  131.  Under  a  statute  of  Indiana  prohibiting  the  sale 
of  liquor  "  upon  the  day  of  any  election,"  it  was  held  that 
the  day  of*  an  election  held  under  the  primary  law  was  a 
day  on  which  such  sale  was  prohibited.  State  v.  Hirsch, 
125  Ind.  207  (24  K  E.  1062,  9  L.  R.  A.  170). 

We  reach  the  conclusion,  therefore,  that  the  sale  of  liquor 
by  defendant  on  the  day  of  the  school  election  in  Des  Moines 
was  a  violation  of  the  condition  of  the  mulct  law  relating 
to  sales  on  "  any  election  day,"  and  that  thereafter  the  de- 
fendant in  maintaining  a  place  for  the  sale  of  liquor  under 
the  authority  previously  given  to  him  by  virtue  of  the  pro- 
visions of  the  mulct  law  was  a  nuisance. 

The  trial  court  was  therefore  in  error  in  refusing  to 
grant  an  injunction  as  prayed,  and  its  judgment  is  reversed. 
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Julia  A.  Mendenhall,  Appellee  v.  The  Boabd  of  Di- 

KECTORS    OF    THE    INDEPENDENT    SCHOOL    DiSTEICT   OF 

Leighton,  Iowa,  John  Wray,  President,  John  Cun- 
ningham, Wm.  Shoemaker,  and  Iba  Cole,  Appellants, 

Schools:  LOCATION  OF  site:  proximity  op  residence.  The  term 
"owner"  as  used  in  Code,  section  2814,  relating  to  the  loca- 
tion of  school  house  sites,  and  prescribing  the  distance  a  site 
shall  be  from  the  residence  of  any  owner,  has  reference  to  the 
owner  of  the  residence  and  not  the  owner  of  the  site  to  be 
acquired;  and  is  applicable  alike  to  a  site  procured  either  by 
purchase,  devise,  gift  or  condemnation. 
Weaver,  J.,  dissenting. 

Appeal  from  Mahaska  District  Cowrf.—r  Hon.  K.  E.  Will- 
cocKSON,  Judge. 

Wednesday,  February  19,  1908. 

Suit  in  equity  to  restrain  defendants  from  locating  a 
sehoolhouse  within  thirty  rods  of  plaintiffs  dwelling  house. 
The  trial  court  granted  the  relief  prayed,  and  defendants 
appeal. —  Affirmed. 

John  0.  Malcolm  and  W.  B.  Nelson,  for  appellants. 
Burrell  &  Devitt,  for  appellee. 

Deemer,  J. —  Section  2814  of  the  Code,  as  amended  by 
Laws  1907,  chapter  153,  relating  to  school  sites,  provides 
that  any  school  corporation  may  take  and  hold  so  much  real 
estate  as  may  be  required  for  sehoolhouse  sites,  for  the  loca- 
tion or  construction  thereon  of  schoolhouses,  and  the  con- 
venient use  thereof,  but  not  to  exceed  one  acre  exclusive  of 
public  highways,  except  in  a  city,  town  or  village  it  may 
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include  one  block  exclusive  of  the  street  or  highway,  as  the 
case  may  be  (or  in  certain  cases  may  consist  of  not  to  ex- 
ceed four  acres  unless  by  the  owner's  consent),  which  site 
must  be  upon  some  public  road  already  established  or  pro- 
cured by  the  board  of  directora,  and  shall,  except  in  cities, 
towns,  or  villages,  be  at  least  thirty  rods  from  the  residence 
of  any  owner  who  objects  to  its  being  placed  nearer,  or  not 
in  any  orchard,  garden  or  public  park.  Section  2815  pro- 
vides for  the  condemnation  of  a  site  if  the  owner  refuses  or 
neglects  to  convey  the  same,  or  is  unknown  or  cannot  be 
found.  By  section  2773  it  is  provided  that  the  board  of  di- 
rectors may  fix  the  site  for  each  schoolhouse. 

Plaintiff  in  this  case  is  the  owner  of  a  tract  of  land  in 
Mahaska  county  outside  of  a  city,  town  or  village,  which  is 
her  homestead,  and  upon  which  she  maintains  a  dwelling 
house,  and  the  defendants  board  of  directors  have 
acquired  by  purchase  for  their  school  district  a  school 
site,  and  are  threatening  to  erect  a  schoolhouse  thereon, 
which  will  be  within  fourteen  feet  of  plaintiff's  dwelling 
without  her  consent  and  against  her  protest.  This  action  is 
to  restrain  the  erection  of  said  schoolhouse.  Defendants' 
appeal  is  based  upon  the  proposition  that  section  2814  of 
the  Code  before  quoted  has  reference  only  to  condemnation 
proceedings,  and  that  the  owners  therein  referred  to  mean 
the  owners  of  the  property  condemned,  and  not  adjacent 
owners.  Plaintiff  objected  to  the  purchase  of  the  site  before 
it  was  bought  by  the  defendants,  and  protested  against  its 
use  for  school  purposes,  as  it  was  close  to  her  property,  and 
would  result  in  great  discomfort  and  annoyance.  The  sec- 
tion of  the  Code  relating  to  school  sites  is  very  broad  and 
comprehensive,  and  expressly  says  that  the  school  site  shall 
be  at  least  thirty  rods  from  the  residence  of  any  owner  who 
objects  to  its  being  placed  nearer.  The  statute  uses  the  term 
"  any  owner,"  and  manifestly  refers  to  the  owner  of  the  resi- 
dence, and  not  to  the  owner  of  the  site.  And  it  is  just  as 
clear  to  our  minds  that  the  statute  has  reference  to  a  site 
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whether  procured  by  purchase,  devise,  gift  or  condemnation. 

Unless  this  be  true,  a  site  procured  by  purchase  need 
not  be  upon  a  public  road,  nor  is  there  any  limitation  upon 
the  amount  of  land  which  may  be  acquired  by  purchase  for 
school  purposes.  It  surely  cannot  be  the  law  that  one  may 
sell  a  site  close  to  his  neighbor's  dwelling,  and  yet  protect 
himself  against  the  location  of  the  school  near  his  own  home. 
The  Legislature  surely  did  not  intend  such  an  inequitable 
result.  We  think  the  limitations  apply  no  matter  how  the 
site  is  procured,  and  that  it  is  not  the  owner  of  the  real  es- 
tate sold,  but  the  owner  of  the  dwelling,  who  may  object, 
and  the  statute  does  not  confer  this  right  simply  upon  the 
owner  from  whom  the  land  was  purchased  or  taken,  for  it 
uses  the  term,  "  the  residence  of  any  owner  who  objects  to 
its  being  placed  nearer."  It  will  not  be  contented,  we  think, 
that  one  owning  land  which  is  desirable  for  a  school  sit^  may 
complain  of  the  annoyance  and  inconvenience  attendant  upon 
its  location,  and  at  the  same  time  shift  that  burden  upon  his 
neighbor  without  his  consent.  No  reason  can  be  assigned  for 
any  such  inequitable  and  unjust  result.  It  would  be  most 
unfair  to  allow  such  owner  to  say  that  he  would  not  tolerate 
a  school  within  thirty  rods  of  his  own  dwelling,  but  that  he 
is  perfectly  willing  to  have  it  placed  within  fourteen  feet  of 
his  neighbor's  dwelling  against  his  consent  and  notwithstand- 
ing his  protest.  This  was  the  view  taken  by  the  state  super- 
intendent of  public  instruction  until  the  year  1884,  when 
a  different  position  was  taken  in  the  case  of  Fisher  v.  Dis- 
trict Twp.,  School  Decisions  of  the  Year  1892.  This  view 
was  also  sustained  by  the  Attorney  General  of  the  State  in 
an  opinion  by  him  reported  in  the  Reports  of  the  Attorney 
General  for  the  Year  1899,  218. 

These  conclusions  are,  of  course,  entitled  to  some  weight, 
but  none  of  them  save  that  given  by  the  Attorney  General 
was  made  since  the  adoption  of  the  Code  of  1897.  That 
Code  made  a  change  in  the  law  by  broadening  its  scope 
so  as  to  include  any  owner  of  a  residence  who  objected  to 
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the  site  being  placed  nearer  than  thirty  rods  of  his  building. 
By  sections  1825  and  1826  of  the  Code  of  1873,  it  was  the 
owner  of  the  real  estate  and  of  the  residence  who  might  ob- 
ject)  and  these  sections  clearly  had  reference  to  lands  con- 
demned for  schoolhouse  sites,  as  they  provided  in  express 
terms  for  lands  taken  under  the  provisions  of  the  chapter 
relating  to  condenmation  proceedings.  Section  2814  has  no 
such  limitations,  and  manifestly  applies  to  school  sites,  no 
matter  how  acquired.  This  point  was  not  called  to  the  at- 
tention of  the  Attorney  General,  or  was  overlooked  by  him. 
The  limitation  is  not  simply  a  concession  to  the  owner  of  the 
land  from  whom  the  school  site  is  taken  by  condemnation. 
If  this  be  true,  there  is  no  limitation  upon  the  powers  of  the 
school  board  in  procuring  school  sites  by  purchase.  They 
may  be  of  any  size,  and  need  not  even  be  upon  a  public  high- 
way. The  decision  of  the  state  superintendent  already  re- 
ferred to  may  be  supported  upon  the  theory  that  the  act  as 
found  in  the  Code  of  1873  and  in  the  Acts  13th  General 
Assembly,  chapter  124,  had  reference  only  to  condemnation 
proceedings.  Since  the  adoption  of  the  Code  of  1897  there 
has  been  no  pronouncement  upon  the  subject  by  the  state  su- 
perintendent of  public  instruction,  and  no  occasion  for  the 
Legislature  to  so  amend  the  act  as  to  meet  any  wrong  con- 
struction by  that  official.  As  lending  support  to  our  conclu- 
sions, see  Brockway  v.  Board,  133  Iowa,  293 ;  Dubuque  Co. 
V.  Dubuque,  4  G.  Greene,  4. 

We  reach  the  conclusion  that  the  decree  is  right;  and  it 
is  affirmed. 

Weaves,  J.,  dissenting. 
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The  Old  Settlers'  Investment  Company,  Appellee  v. 
Marshall  Vinegar,  Picexe  &  Soap  Company,  Ap- 
pellant. 

Contracts:    pleading.     In  pleading  a  cause  of  action  founded  upon 

1  contract  the  plaintiff  may  properly  point  out  its  various  pro- 
visions and  allege  performance  as  required  thereby. 

Same.    Where  defendant  in  an  action  on  contract  pleads  ignorance 

2  and  fraud,  a  reply  setting  forth  the  circumstances  under  which 
the  contract  was  made  is  proper  as  against  a  motion  to  strike 
the  same. 

Contracts:    Quantum  meruit  recovery.    Where  there   has   been   a 

3  substantial  performance  of  a  contract  there  may  be  a  recovery 
on  quantum  meruit;  and  the  question  of  performance  is  for 
the  jury. 

Contract  for  services:    nonperformance:    evidence.    In  a  suit  on 

4  contract  for  services  rendered  to  which  the  defenses  of  non- 
performance and  a  counterclaim  for  damages  in  consequence 
thereof  were  interposed,  the  question  of  whether  the  employe 
neglected  his  duties  and  if  so  the  cause  of  such  neglect  was 
immaterial. 

Appeal  from  Marshall  District  Court. —  Hon.  Obed  Cas- 
well, Judge. 

Wednesday,  October  16,  1907. 

Rehearing  Denied,  Tuesday,  March  lO,  1908. 

Action  at  law  to  recover  a  sum  of  money  alleged  to  be 
due  according  to  the  terms  of  a  written  contract.  Trial  was 
had  to  a  jury,  resulting  in  a  verdict  and  judgment  for  plain- 
tiff.    Defendant  appeals. —  Afflrmed. 

J.  M.  Whiiaher  and  J.  L.  Carney,  for  appellant 
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/.  M.  Parker,  W.  J.  Ivory,  and  Boardman  &  Lawrence, 
for  appellee. 

Bishop,  J. —  On  April  18,  1895,  Joseph  Holmes  was 
engaged  in  conducting  a  factory  at  Marshalltown,  this  State, 
for  the  manufacture  of  soap.  Previous  thereto  he  had  also 
been  engaged  in  conducting  a  separate  factory  for  the  manu- 
facture of  vinegar  and  pickles,  but  this  factory  had  burned 
down,  and  no  effort  looking  to  a  restoration  thereof  had  been 
made  by  him.  A  short  time  prior  to  the  date  named  above, 
the  defendant,  corporation  was  organized,  the  purpose  being 
to  engage  in  the  manufacture  of  vinegar,  pickles,  soap,  etc., 
at  Marshalltown,  and  on  that  date  a  contract  in  writing  was 
entered  into  between  said  Holmes  and  said  corporation,  the 
provisions  of  which  were,  in  substance,  as  follows :  The  said 
Holmes  subscribes  for  $4,000  of  the  capital  stock  of  the  com- 
pany, to  be  issued  to  M.  A.  Holmes,  and  to  be  paid  for  on 
call  of  the  directors.  Said  Holmes  agrees  to  lease  his  soap 
factory  to  the  company  for  the  term  of  six  months  from  July 
1, 1905,  at  a  rate  of  rental  named,  and  with  option  on  the  part 
of  the  company  to  extend  the  period  up  to  five  years.  Said 
company  agrees  to  purchase  at  market  prices  all  manufac- 
tured cider  and  manufactured  soap  and  raw  materials  for 
the  manufacture  of  soap  on  hand  at  the  time  of  the  begin- 
ning of  the  lease  period,  payment  to  be  made  on  delivery. 
"  It  is  further  agreed  by  and  between  these  contracting  par- 
ties that  party  of  the  first  part  being  experienced  in  the  man- 
ufacture of  vinegar,  pickles,  and  soap  that  he  will  devote  his 
time  for  six  months,  beginning  with  the  time  that  building 
operations  have  become  sufficiently  advanced  to  require  his 
attendance,  to  the  final  construction  of  the  building  which 
party  of  the  second  part  is  to  occupy,  to  the  setting  of  ma- 
chinery suitable  for  the  business,  and  to  the  business  in 
whidi  party  of  the  second  part  will  be  engaged  —  that  is, 
the  manufacture  of  vinegar,  pickles,  and  soap  —  and  will 
give  said  business  his  attention  and  services  for  the  best  in- 


660  ImnESTMENT  Co.  v.  Mabshall  Co.     [137  Iowa 

terests  thereof,  and,  in  consideration  of  the  forgoing,  the 
party  of  the  second  part  will  pay  to  said  Joseph  Hobnes  the 
sum  of  three  thousand  dollars.  The  payment  of  the  above 
and  foregoing  three  thousand  dollars  is  conditioned  upon  the 
earning  by  the  party  of  the  second  part  of  profits  in  its  busi- 
ness, and  is  to  be  paid  by  applying  at  least  one-half  of  the 
profits  as  determined  by. the  annual  statement  of  said  busi- 
ness. Should  the  said  business  be  unprofitable,  then  no  part 
of  the  said  three  thousand  dollars  is  to  be  paid  to  the  said 
party  of  the  first  part." 

This  is  the  contract  sued  upon  in  this  action,  and  it  is 
alleged  in  the  petition  that  said  Holmes  fuUy  performed  on 
his  part;  that  the  defendant  has  refused  to  pay  the  sum  of 
$3,000  as  therein  provided,  although  its  business  has  been 
prosperous  and  the  profits  sufficient  to  pay  said  sum.  An 
assignment  of  the  contract,  and  all  rights  thereunder,  by 
Holmes  to  plaintiff,  as  of  date  May  23,  1905,  is  alleged. 
The  answer  denies  generally,  except  as  to  matters  involved 
in  the  admissions  which  follow.  It  admits  the  making  of  the 
contract,  admits  compliance  with  the  provisions  thereof  on 
the  part  of  Holmes  in  all  respects,  save  in  the  matter  of  the 
service  to  be  rendered  by  him,  and,  as  to  such,  it  denies. 
And,  in  this  connection,  defendant  alleges  fraud  on  the  part 
of  Holmes  in  the  making  of  said  contract,  in  that  he  falsely 
and  fraudulently  represented  himself  to  be  an  expert  in  the 
manufacture  of  pickles  and  vinegar,  whereas  in  truth  he  was 
ignorant  and  unskilled ;  that  defendant,  being  without  knowl- 
edge on  the  subject,  relied  upon  such  representation,  and 
but  therefor  said  contract  would  not  have  been  entered  into. 
And  the  allegation  is  extended  to  say  that,  in  addition  to  his 
ignorance,  said  Holmes  was  physically  incapacitated  for  the 
work  he  undertook  to  do.  In  a  counterclaim  pleaded,  de- 
fendant alleges  loss  and  damage  occasioned  to  it  throng  said 
Holmes,  in  that,  because  of  and  due  to  his  ignorance,  want 
of  skill,  and  inattention  to  duty,  about  one  thousand  eight 
hundred  bushels  of  cucumbers  in  brine  of  the  value  of  $1,- 
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800  were  spoiled  and  rendered  worthless,  also  that  pickles  of 
the  value  of  $300  were  spoiled  in  the  making  or  processing 
thereof,  and  that  of  eight  thousand  eight  hundred  bushels 
of  grain  used  in  making  vinegar  niue-sixteenth  thereof,  of 
the  value  of  $1,485,  was  wasted  and  lost  because  of  the  fail- 
ure of  defendant  through  inattention  to  duty,  and  in  his 
ignorance,  to  give  such  grain  proper  treatment  in  the  course 
of  manufacture.  The  prayer  of  the  counterclaim  is  that  the 
aggregate  of  the  items  of  damage  alleged,  with  interest,  be 
set  off  against  any  amount  found  due  plaintiff  on  the  con- 
tract. The  plaintiff  in  reply  denied  generally.  In  addi- 
tion, it  was  averred  that  Holmes  was  a  man  of  long  experi- 
ence and  of  ability  in  the  lines  of  business  contemplated  by 
the  contract,  and  possessed  a  valuable  reputation  and  good 
will  along  such  lines;  that  this  was  well  known  to  the  offi- 
cers of  the  defendant  company,  as  was  also  the  condition  of 
health  of  said  Holmes ;  that  all  such  matters  were  taken  into 
consideration  in  making  the  contract,  and  without  fraud  or 
deceit  on  the  part  of  Holmes. 

I.  On  appearing  to  the  action,  the  defendant  moved  to 
strike  certain  allegations  of  the  petition  having  relation  to 
those  provisions  of  the  contract  looking  to  a  lease  of  the  soap 
1.  CowTiACTi:       factory,  and  the  purchase  of  soap  and  mate- 

come  operative.  The  motion  was  overruled,  and  of  this  the 
defendant  complains.  There  was  no  error.  The  action  was 
on  the  contract,  and  it  was  competent  for  plaintiff  in  plead- 
ing to  point  out  its  various  provisions,  and  to  allege  perform- 
ance on  the  part  of  Holmes  in  such  respects  as  performance 
was  required  of  him.  Moreover,  defendant  in  answer 
pleaded  the  contract  provisions  attacked  by  the  motion,  and 
made  admission  of  performance  on  the  part  of  Holmes. 

Defendant  also  moved  to  strike  those  portions  of  the 
.  ^  reply  which  had  relation  to  the  conditions  and 

8.  Same.  /^  *' 

circumstances  under  which  the  contract  was 
made.     This  motion  was  also  overruled.     Evidently  enough, 
Vol.  137  U.— 36 
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the  allegations  were  addressed  to  the  charge  of  ignorance  and 
fraud  as  contained  in  the  answer,  and  in  this  view  we  see  no 
error. 

II.  Many  remarks  of  the  court  and  rulings  made  in 
the  course  of  the  introduction  of  the  evidence  are  complained 
of.  As  there  are  more  than  forty  of  these  complaints,  it 
must  be  apparent  that  we  cannot  within  reasonable  limits 
devote  space  to  a  consideration  of  each  thereof  separately. 
Accordingly  we  content  ourselves  by  saying  that  our  reading 
discloses  no  error  which  would  warrant  a  reversal  of  the 
judgment. 

III.  By  motion  to  direct  a  verdict  in  its  favor  and 
again  by  motion  for  new  trial,  defendant  challenged  the  suf- 
ficiency of  the  evidence  for  plaintiff  to  support  a  verdict. 
.  ^  The    grounds    of    the    contention    are    two: 

quantum  mer-    First,  it  IS  Said  that  the  cvideface  does  not 

Mtl  recovery.  ' 

show  that  Holmes  complied  with  his  contract 
by  performing  six  months  of  service ;  and  it  is  the  argument 
that,  as  this  is  strictly  an  action  on  the  contract,  and  not  an 
action  on  quantum  meruit,  there  can  be  no  recovery  except 
on  proof  of  performance.  Counsel  for  appellee  concede  this, 
and  we  have  therefore  only  to  determine  whether  the  evi- 
dence was  sufficient  to  warrant  a  finding  in  favor  of  plain- 
tiff. We  think  it  was.  Substantial  compliance  with  the 
contract  was  all  that  was  required.  And  the  question  was 
for  the  jury  under  proper  instructions.  Des  Moines  v.  Polk 
Co.,  82  Iowa,  663;  7  Am.  &  Eng.  Ency.  145;  12  Cyc.  782. 
While  there  was  some  contention  as  to  the  time  at  which 
Holmes  entered  upon  his  employment,  on  the  whole,  it  is 
sufficient  to  say  that  it  is  fairly  inferable  from  the  evidence 
that  his  service  extended  over  a  period  of  six  months  as  con- 
templated by  the  contract.  Moreover,  it  does  not  appear 
that  defendant  ever  made  question  as  to  the  length  of  service 
imtil  this  action  was  commenced,  nearly  ten  years  later. 

It  is  next  contended  that  during  the  period  of  his  serv- 
ice as  shown  by  the  evidence  Holmes  was  in  ill  health,  and 
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was  away  from  his  post  of  duty  a  considerahle  portion  of 
4.  CoKTmACTFom     *^^  time;  hence  there  was  a  failure  of  per- 
^firainc?"'    formaiice-     Conceding  that  such  matter  could 
evidence.  ]^  urged  defensively,  and  this  is  open  to  doubt 

in  view  of  the  fact  that  performance  of  the  contract  had 
been  entered  upon,  we  are  fully  persuaded  that  so  far,  at 
least,  defendant  has  no  cause  for  complaint.  Holmes,  as  a 
witness  on  the  trial,  admitted  that  he  was  at  the  time  afflicted 
with  some  form  of  kidney  trouble,  but  he  insisted  that  he 
was  not  thereby  prevented  from  attending  to  the  duties  of 
his  employment.  So,  also,  he  admitted  that  on  some  days  he 
was  at  the  factory  only  a  part  of  the  time.  He  insisted, 
however,  that  the  duties  of  his  position  did  not  suffer  neg- 
lect thereby.  The  trial  court  in  rulings  on  evidence  took 
the  view  that  the  sole  question  was  whether  he.  Holmes,  had 
neglected  his  duties;  and,  if  so,  that  the  cause  lying  back 
thereof  was  not  material.  In  this  view,  we  are  disposed 
to  share.  And  whether  or  not  there  was  a  neglect  of  duty 
resulting  in  damage  as  charged  in  the  counterclaim  was  for 
the  jury  to  decide. 

IV.  Complaint  is  made  of  several  of  the  instructions 
given  by  the  court.  We  have  gone  over  them  carefully  and 
in  detail,  and,  while  some  defects  appear,  they  are  technical 
in  character  and  such  as  that  it  is  not  probable  the  jury  were 
misled  thereby.  Taken  as  a  whole,  the  case  was  fairly  and 
fully  covered,  and  our  approval  must  follow. 

Finding  no  errors  calling  for  a  reversal  of  the  judg- 
ment, the  same  must  be,  and  it  is,  affirmed. 


M.  A.  Hoyt,  Exbcutob,  Appellant  v.  R  T.  Hoyt,  Admin- 
istrator OF  THE  Estate  of  J.  D.  Hoyt. 

Appeal:    exceptions:    review.    Where  the   record   shows  that  an 
1    exception  was  taken  to  the  overruling  of  a  motiori  for  a  new 
trial  the  appeal  will  not  be  dismissed,  although  no  exception 
was  taken  to  the  instructions  or  judgment  of  the  court. 
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Same.    Where  exception  has  been  taken  to  the  introduction  of 
Z    certain  evidence  and  to  the  ruling  on  the  motion  for  new  trial 
there  may  be  a  review  of  the  question  thus  raised,  although  no 
exception  was  taken  to  the  final  judgment 

New  trial:    misconduct:    affidavits  of  jurors.    The  affidavits  of 

3  jurors  tending  to  show  that  members  of  the  jury  were  in- 
fluenced in  arriving  at  the  verdict  by  the  statements  of  fellow 
jurors,  regarding  matters  wholly  foreign  to  the  record,  are  not 
competent  in  support  of  a  motion  for  new  trial  on  the  ground 
of  misconduct  of  the  jury;  but  regardless  of  the  question  of 
coippetency  the  showing  made  by  counter  affidavits  in  the 
instant  case  warranted  the  court  in  overruling  the  motion. 

Appeal:    briefs:    argument.    An  appellant  who  assigns  as  error 

4  rulings  upon  the  introduction  of  evidence,  but  makes  no  ref- 
erence thereto  in  his  brief  of  points  and  law,  is  not  entitled 
to  a  review  of  the  rulings  upon  appeal  under  a  strict  enforce- 
ment of  the  rules  of  the  Supreme  Court. 

Estate  of  decedents:    claims:    evidence.    Where  a  claim  against 

5  an  estate  is  resisted  on  the  ground  that  it  is  excessive,  it  is 
competent  to  show  that  as  made  by  the  original  pleadings  it 
was  much  less  than  that  embraced  in  an  amended  petition 
upon  which  the  case  was  tried. 

Same:    care  of  decedent.    Under  the  evidence  it  is  held  that  the 

6  amount  of  nursing  and  care  bestowed  on  an  old  and  infirm 
man,  and  the  amount  to  be  allowed  therefor  were  questions 
for  the  jury;  and  the  verdict  was  not  so  inadequate  as  to  in- 
dicate passion  and  prejudice. 

Appeal  from  Jackson  District  Court. —  Hon.  A.  J.  House, 

Judge. 

Tuesday,  Makch  10,  1908. 

The  opinion  states  the  case. —  Affirmed. 

Thom4is  &  Thomas,  for  appellant. 

W.  C.  Gregory  and  WeeTes  &  Hughes,  for  appellee. 

Sherwin,  J. —  This  suit  is  on  a  claim  filed  by  M.  A. 
Hoyt  as  the  executor  of  the  estate  of  his  sister,  Mary  A* 
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"Sojty  for  nursing,  labor  and  care  rendered  the  said  Joseph 
D.  Hoyt  during  his  lifetime.  The  petition  alleged  two 
grounds  for  a  recovery:  First,  that  there  was  an  express 
oral  contract  between  Mary  A.  Hoyt  and  her  brother,  Jo- 
seph D.  Hoyt,  whereby  the  latter  agreed  to  pay  the  said 
Mary  A.  Hoyt  the  reasonable  value  of  the  service  which  she 
afterwards  rendered;  and,  second,  for  the  reasonable  value 
of  necessaries  furnished  said  Joseph  D.  Hoyt  during  his  life- 
time. The  claim  was  resisted  by  the  defendant  on  the 
ground  of  the  mental  incapacity  of  the  said  Joseph  D.  Hoyt 
at  the  date  of  the  alleged  contract,  and,  further,  because  the 
services  rendered  by  the  said  Mary  A.  Hoyt  were  gratuitous, 
and  not  of  the  value  claimed  or  of  any  value  whatever. 
There  was  a  trial  to  a  jury,  and  a  verdict  for  the  plaintiff  for 
$500.  Judgment  was  rendered  for  the  plaintiff  on  the  ver- 
dict, and  he  appeals. 

Before  going  to  the  merits  of  the  controversy,  it  is  nec- 
essary to  determine  a  preliminary  matter.  The  appellee 
filed  a  motion  to  dismiss  the  appeal  for  the  reason  that  the 
record  shows  that  no  exception  was  taken  to  the 
^'  tioM^re?f^  judgment  herein,  nor  to  the  instructions  given 
by  the  trial  court,  or  the  ruling  on  a  motion 
for  a  new  trial,  and  this  motion  was  ordered  submitted  with 
the  case.  It  is  true  that  no  exception  was  taken  to  the  judg- 
ment, and  it  is  also  true  that  no  exceptions  w^re  taken  to  the 
instructions,  but  the  record  shows  that  the  ruling  on  the  mo- 
tion for  a  new  trial  was  properly  excepted  to. 

The  appellant  asks  for  a  reversal  of  this  case  on  several 
grounds.  His  principal  contention  is  that  the  verdict  is  in- 
adequate, and  so  greatly  so  as  to  indicate  passion  and  preju- 
dice on  the  part  of  the  jury.  He  also  relies  for  a  reversal 
upon  the  misconduct  of  certain  of  the  jurors,  and  upon  er- 
roneous rulings  on  the  introduction  of  evidence.  The  al- 
leged misconduct  of  the  jurors  was  presented  to  the  trial 
court  in  the  motion  for  a  new  trial,  which  was  filed  and  ruled 
upon  before  the  judgment  was  rendered  and  entered  herein^ 
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In  support  of  his  motion  to  dismiss,  the  appellee  relies 
on  the  rule  that  this  court  will  not  review  on  an  appeal  a 
judgment  to  which  exceptions  have  not  been  duly  taken,  and 
„  ^     .  this  is  of  course  the  rule  in  certain  cases,  but 

2.  Sams.  ,  ' 

it  does  not  follow  that  the  motion  should  be 
sustained  in  this  case  because  thereof.  The  rulings  on  the 
introduction  of  evidence  which  are  complained  of  seem  to 
have  been  properly  excepted  to  when  they  were  made, 
and  the  ruling  on  the  motion  for  a  new  trial  was  also 
excepted  to,  as  we  have  heretofore  said.  It  has  long  been 
the  rule  of  this  court  that  where  intermediate  rulings  have 
been  properly  excepted  to  they  may  be  considered  by  this 
court  on  appeal  though  no  exception  has  been  taken  to  the 
judgment  itself.  Thus,  in  Haefer  v.  Mullison,  90  Iowa, 
372,  it  was  held  that  the  ruling  on  a  demurrer  which  was 
properly  excepted  to  would  be  considered  on  an  appeal  not- 
withstanding the  fact  that  no  exception  was  taken  to  the 
judgment.  In  Bamhart  v.  Farr,  55  Iowa,  366,  an  exception 
was  duly  taken  to  a  conclusion  of  law  found  by  the  trial 
court,  but  no  exception  was  taken  to  the  judgment,  and  in 
that  case  we  held  that  the  formal  judgment  was  based  upon 
the  conclusion  of  law  which  was  excepted  to,  and  that  such 
exception  was  sufficient  to  enable  us  to  review  the  case.  The 
same  rule  was  applied  in  Jordan  v.  Kavanaugh,  63  Iowa, 
152.  In  Aldrich  v.  Price,  57  Iowa,  155,  it  was  held  that, 
where  the  overruling  of  a  motion  which  asked  for  judgment 
was  excepted  to,  it  was  unnecessary  to  except  to  the  judg- 
ment afterward  rendered.  The  ruling  on  the  motion  for  a 
new  trial  having  been  excepted  to,  and  the  various  rulings 
complained  of  on  the  introduction  of  evidence  having  also 
been  properly  excepted  to,  the  case  falls  within  the  rule  of 
the  cases  cited,  and  the  motion  to  dismiss  must  be  overruled. 
However,  the  record  shows  that  no  exception  was  taken  to 
the  instructions  given  by  the  court,  and  there  being  no  ex- 
ception to  the  judgment  the  instructions  cannot  be  reviewed, 
and  we  shall  give  them  no  further  consideration. 
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The  misconduct  of  the  jurors  which  is  relied  upon  for  a 
reversal  of  the.  case  is  based  upon  the  aflSdavits  of  three  of 
the  jurymen  who  served  in  the  case,  all  of  which  allege  sub- 
s.  N«w  TRIAL-       stantially  that :     After  they  had  retired  to 
^d2?U8?f       their  room  and  were  discussing  the  question, 
jurora.  ^^^  bcforc  a  vcrdict  had  been  reached,  one  of 

the  jurymen  remarked  in  the  hearing  of  the  other  members 
of  the  jury  that  some  "  person  or  persons  had  told  him  that 
M.  A.  Hoyt,  executor  of  the  estate  of  Mary  A.  Hoyt,  de- 
ceased, and  the  plaintiff  in  this  case,  was  rich,  and  worth  in 
the  neighborhood  of  a  million  dollars ;  that  he  did  not  need 
it,  and  if  a  verdict  was  given  by  the  jury,  he  would  get  it 
all."  It  was  further  alleged  in  the  aflSdavits  that  the  matter 
was  talked  over  by  several  of  the  jurors,  and  that  it  was 
stated  by  some  of  them  that  they  "  weren't  going  to  give  him. 
anything  if  they  could  prevent  it."  The  affidavits  also  al- 
leged that  it  was  "  further  talked  that  Mary  Hoyt  had  never 
filed  a  case  against  the  defendant,  or  shown  any  disposition 
or  inclination  to  claim  any  amount  whatever."  There  were 
some  other  allegations  of  a  similar  nature  in  the  affidavits, 
but  they  need  not  be  more  particularly  noticed.  The  other 
jurors  who  were  engaged  in  the  case  made  affidavits  which 
were  filed  in  resistance  to  the  motion  for  a  new  trial,  alleg- 
ing that  no  such  statements  were  made  in  their  hearing,  and 
two  of  the  jurors  who  had  made  the  affidavits  in  support  of 
the  motion  for  a  new  trial  made  additional  affidavits  modi- 
fying somewhat  their  previous  statements,  and  both  show- 
ing that  they  had  not  been  influenced  in  any  way  thereby. 
Aside  from  the  legal  question  involved,  it  is  manifest  that 
the  trial  court  was  fully  justified  in  overruling  the  motion 
on  this  ground,  because  of  the  strong  showing  made  in  re- 
sistance thereto.  It  must  be  found  from  the  record,  we 
think,  that  the  jurors  who  made  the  supporting  affidavits 
were  mistaken  as  to  the  conversation  they  alleged  took  place 
in  the  jury  room.  But  .if  it  be  conceded  that  the  statement 
was  made  as  claimed  by  the  appellant,  it  was  insufficient  to 
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warrant  the  court  in  granting  a  new  trial  because,  if  true, 
and  if  it  was  considered  by  the  jury  in  their  deliberations  on 
the  case,  it  would  necessarily  inhere  in  their  verdict,  and  for 
that  reason  could  not  be  considered.  It  is  well  settled  in  this 
State  that  it  is  not  competent  to  impeach  a  verdict  by  aflB- 
davits  showing  that  a  juror  was  xmduly  influenced  by  state- 
ments of  his  fellow  jurors  outside  of  the  record  of  the  case. 
Purcell  V.  Tibbies,  101  Iowa,  26;  Clarh  v.  Van  Vleck,  135 
Iowa,  194. 

The  appellant  has  assigned  many  errors  on  the  rulings 
on  the  introduction  of  evidence,  but  in  his  brief  of  points 
and  law  he  makes  no  reference  thereto,  and,  under  the  rules 
4.  Appeal:  briefs:  obtaining  in  this  court,  he  is  not,  strictly 
argument.  speaking,  entitled  to  a  consideration  of  the 
matters  complained  of;  but  notwithstanding  this,  we  have 
given  the  record  careful  consideration,  and  reach  the  conclu- 
sion that  no  prejudicial  error  was  committed  by  the  trial 
court  in  the  respect  indicated.  The  most  serious  objection 
relates  to  the  admission  of  testimony  tending  to  show  the 
mental  condition  of  Joseph  D.  Hoyt  immediately  prior  to 
and  at  about  the  time  the  contract  sued  on  was  allied  to 
have  been  made,  but  inasmuch  as  the  jury  found  a  verdict 
for  the  plaintiff  without  in  any  way  indicating  its  conclusion 
as  to  the  mental  soundness  of  the  deceased,  we  cannot  say 
that  any  of  the  testimony  complained  of  was  prejudicial 
to  the  plaintiff. 

The  appellant  further  complains  because  the  court  permit- 
ted the  defendant  to  show  that  the  plaintiff's  original  claim 
was  for  a  much  smaller  sum  than  was  claimed  in  the  amended 
6.  Estates  or  de-    ^^^  Substituted  petition  on  which  the  case  was 
SSmsTVvi.       tried.     While  it  is  true  that  the  law  is  liberal 
dence.  jj^  permitting  amendments  to  pleadings,  and 

that  a  party  may  amend  his  claim  by  increasing  or  diminish- 
ing it,  it  is  still  true,  we  think,  that,  in  cases  of  this  kind 
particularly,  it  is  competent  to  show  that  the  final  claim 
made  against  an  estate  has  been  greatly    enlarged.     The 
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claim  was  resisted  on  the  ground  that  it  was  excessive  and 
unjust)  and  we  think  it  was  competent  for  the  defendant  to 
show  by  the  pleadings  of  tEe  plaintiff  what  his  various  claims 
for  the  same  service  had  been. 

The  appellant  seriously  urges  that  the  verdict  is  inade- 
quate^  and  that  it  is  apparent  from  the  amount  allowed  that 
the  case  was  not  considered  dispassionately  by  the  jury,  but 
6.  Sams:  care        ^^  ^^^  Confident  he  is  wrong  in  this.     The 

of  decedent.  evidence  shows  without  any  question  that  the 
deceased  J.  D.  Hoyt  lived  with  the  plaintiff^s  testate  for  a 
little  over  three  years  immediately  preceding  his  death. 
There  is  no  question  but  what  she  gave  to  him  all  of  the  care 
and  nursing  that  his  physical  and  mental  condition  required, 
and  that  she  was  everything  to  him  that  an  affectionate  sis- 
ter should  have  been.  But  this  alone  does  not  fix  a  definite 
amoimt  which  her  estate  is  entitled  to  recover  for  such  serv- 
ice. There  is  a  sharp  conflict  in  the  evidence  as  to  the  con- 
dition of  J.  D.  Hoyt  during  this  period.  The  sum  of  the 
plaintiff^s  testimony  tends  to  show  that  he  was,  during  all  of 
said  time,  in  an  extremely  weak  physical  and  mental  condi- 
tion, and  that  on  account  thereof  he  required  almost  constant 
personal  attention,  and,  if  this  condition  were  shown  without 
conflict,  there  could  be  little  question  as  to  the  inadequacy 
of  the  verdict  in  this  case ;  but  the  testimony  offered  on  the 
part  of  the  defendant  fairly  sustains  his  contention  that,  dur- 
ing the  greater  part  of  this  time,  the  deceased  was  in  fair 
mental  and  physical  condition,  and  was  fully  able  to  care 
for  himself,  and  to  do  the  ordinary  chores  and  work  around 
the  yard  and  bam  of  the  plaintiff.  In  other  words,  that 
while  he  was  advanced  in  years,  he  was  by  no  means  help- 
less or  unable  to  fully  care  for  himself  except  for  two  or 
three  brief  periods  during  the  entire  time.  The  amount  of 
care  and  personal  attention  bestowed  upon  him  was,  there- 
fore, a  question  for  the  jury,  as  was  also  the  amount  which 
should  be  allowed  the  plaintiff  for  such  service. 

As  we  have  heretofore  said,  we  have  given  the  record  care- 


137 
fl40 


570       State  v.  Des  Moinm  Union  Ry.  Co,      [137  Iowa 

ful  examination^  and  we  reach  the  conclusion  that  the  ver^ 
diet  is  not  so  small  as  to  indicate  passion  or  prejudice  on  the 
part  of  the  jury,  and  that  we  should  not  disturb  it,  Tinder  all 
the  facts  and  circumstances  appearing  in  the  record  The 
case  in  our  judgment  is  one  for  an  affirmance. —  A^rmed. 


State  of  Iowa  v.  the  Des  Moines  Union  Railway  Com- 
pany, appellant,  and  six  other  cases  each  entitled: 

The  State  of  Iowa  v.  F.  M.  Hubbell  Son  &  Company 
(  Incobpokated  ) ,  appellant. 

Disorderly  house:    indictment:    dupucity.    Under   Code,  section 

1  4941,  the  leasing  of  a  house  with  knowledge  of  the  lessee's 
intention  to  use  the  same  for  immoral  purposes,  and  know- 
ingly permitting  such  use  subsequent  to  the  leasing,  are  sep- 
arate and  distinct  offenses  and  may  be  so  charged  in  an  in- 
dictment; and  since  they  are  not  repugnant  to  each  other 
they  may  be  alleged  conjunctively  in  one  indictment  without 
duplicity. 

Same:    location  op  building.    In  alleging  the  offense  of  letting  a 

2  house  for  immoral  purposes,  the  crime  charged  is  against  the 
lessor  rather  than  the  property;  so  that  the  indictment  need 
not  particularly  describe  the  place,  but  is  sufficient  if  locating 
it  within  the  county. 

Appeal  from  Polk  District  Court. —  Hon.  James  A.  Howe, 

Judge. 

Tuesday,  Mabch  10,  1908. 

The  defendant  in  each  of  the  seven  cases  was  indicted 
for  having  leased  a  house  for  the  purpose  of  prostitution 
and  lewdness.  To  each  indictment  a  demurrer  was  inter- 
posed, which  was  overruled,  and  the  defendant  in  each  case, 
having  elected  to  stand  on  the  ruling  and  refused  to  plead 
over,  was  condemned  to  pay  a  fine,  and  appeals.  By  agree- 
ment the  seven  cases  are  submitted  together. —  Affirmed. 
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N.  T.  Ouernsey,  for  appellant. 

H.  W.  Byers,  Attorney  General  and  Chas.  W.  Lyons, 
Assistant  Attorney  General,  for  the  State. 

Ladd,  C.  J. —  The  only  points  raised  by  the  demurrers 
to  the  several  indictments  are  whether  they  are  bad  (1)  be- 
cause of  duplicity;  and   (2)   uncertainty.     All  were  alike 
1.  Disorderly       ^^^^  ^^  ^^  uamcs  of  lessccs,  and  alleged  that 
m^ffdii"*^"^'    *te  defendant  "on  or  about  the  7th  day  of 
piicit^.  November,  A.  D.  1905,  in  the  county  of  Polk, 

in  the  State  of  Iowa,  did  willfully  and  unlawfully  let  a  cer- 
tain house  and  building  then  and  there  situated  in  Polk 
county,  Iowa,  to  one  Sadie  Stanley,  knowing  that  the  lessee 
thereof  intended  to  use  such  house  and  place  so  let  by  the 
defendant  as  a  house,  place  and  resort  for  the  purpose  of 
prostitution  and  lewdness,  and  did,  willfully,  unlawfully, 
and  knowingly  permit  said  lessee  to  use  such  house  and  place 
for  the  purpose  of  prostitution  and  lewdness.*'  The  offense 
sought  to  be  charged  is  defined  by  section  4941  of  the  Code : 
"  If  any  person  let  any  house,  knowing  that  the  lessee  in- 
tends to  use  it  as  a  place  of  resort  for  the  purpose  of  prosti- 
tution and  lewdness,  or  knowingly  permit  such  lessee  to  use 
the  same  for  such  purpose,  he  shall  be  fined  not  exceeding 
three  hundred  dollars,  or  imprisoned  in  the  county  jail  not 
exceeding  six  months.''  From  this  it  appears  that  either 
of  two  transactions  may  constitute  the  offense:  (1)  Letting 
the  house,  knowing  the  intention  of  the  lessee  to  use  it  for 
the  illegal  purpose;  and  (2),  after  letting,  knowingly  per- 
mitting such  lessee  to  so  use  it.  This  permission  has  been 
interpreted  as  involving  an  aflSrmative  assent  of  the  landlord 
to  such  use.  State  v.  Abrahams,  6  Iowa,  117;  State  v.  Ballr 
ingall,  42  Iowa,  87.  Either  of  the  acts  described  may  con- 
stitute a  separate  and  distinct  offense,  and  be  so  charged  in  an 
indictment.  And  both  may  be  alleged  in  one  indictment  with- 
out rendering  it  vulnerable  to  the  objection  of  charging  two 
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offenses.  The  doctrine  is  firmly  established  in  this  State  and 
elsewhere  that  when  several  acts  are  enumerated  disjunctively 
as  constituting  an  offense,  and  are  not  repugnant  to  each  other, 
they  may  be  alleged  conjunctively  in  an  indictment  without 
duplicity.  State  v.  Wick,  130  Iowa,  31 ;  State  v.  Loser,  132 
Iowa,  419 ;  State  v.  Phipps,  95  Iowa,  491,  and  cases  cited. 
And  the  rule  was  applied  to  this  identical  statute  in  State  v. 
Abrahams,  6  Iowa,  117.  The  cases  relied  on  by 
appellant  are  not  in  point.  In  State  v.  Ridley,  48  Iowa, 
372,  and  State  v.  Finnegean,  127  Iowa,  288,  two  different 
crimes  were  included  in  the  same  indictment  In  State  v. 
Terrill,  76  Iowa,  149,  the  conjunctive  was  not  employed,  but 
the  several  transactions  alleged  in  separate  counts.  No 
doubt  the  circumstances  of  the  acts  described  in  the  statute 
may  be  such  that  both  might  not  properly  be  charged  in  the 
same  indictment,  and  an  indictment  might  be  so  drawn  al- 
leging both  as  to  be  open  to  the  charge  of  duplicity.  Coun- 
sel have  imagined  some  illustrations.  It  is  enough,  for  the 
purposes  of  these  cases,  that  the  indictments  were  so  drawn 
as  to  avoid  the  criticism  of  duplicity  and  in  conformity  with 
well-settled  principles  of  criminal  pleading. 

II.  The  second  ground  of  the  demurrer  is  equally  void 
of  merit.  Each  indictment  named  the  lessee,  but  did  not  al- 
lege the  location  of  the  building  leased,  save  as  being  in  the 
1.  Sams:  location  county.  In  State  V.  Shaw,  35  Iowa,  575,  the 
of  building.  ^^^  jj^ij  ^YiSit  as  an  indictment  accusing  a 
person  of  keeping  a  "  house  of  ill  fame,  resorted  to  for  the 
purpose  of  prostitution  or  lewdness,"  was  against  the  indi- 
vidual, and  not  the  house,  it  was  sufficiently  certain  in  charg- 
ing the  offense  to  have  been  committed  within  the  county. 
At  the  common  law  keeping  a  house  of  ill  fame  was  a  mis- 
demeanor, and  there  is  much  authority  to  the  effect  that  a 
landlord  who  leased  a  house  for  that  purpose  was  guilty 
as  an  aider  and  abettor  in  the  offense.  Commonwealth  v, 
Harrington,  3  Pick.  26;  Harlow  v.  Commonwealth,  11  Bush. 
(Ky.)  610;  Territory  of  Dakota  v.  Stone,  2  Dak.  156  (4  N. 
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W.  697).  See  State  v.  Wheatley,  4  Lea  (Tenn.)  230.  Con- 
tra: State  V.  Lewis,  5  Mo.  App.  465;  Brockway  v.  People, 
2  Hill  (N.  Y.)  558.  The  controversy  is  disposed  of  by  the 
Code  definitions  making  of  them  separate  offenses.  State  v. 
Pearsall,  43  Iowa,  630.  Nevertheless  the  two  are  closely 
related,  and  there  is  no  reason  for  exacting  a  more  definite 
description  of  the  location  of  the  premises  in  charging  the 
one  offense  than  the  other.  If  the  one  indictment  might  be 
sustained  by  proof  that  any  house  in  the  county  was  so  let, 
the  other  might  be  upon  proof  that  it  was  so  kept.  If  the 
landlord  might  have  leased  many  houses,  the  tenant  could 
be  equally  general  in  his  disobedience  of  the  law.  An  allega- 
tion as  to  the  locus  of  this  offense  is  no  more  essential  to  its 
identification  than  in  charging  the  offense  of  keeping  a  house 
of  ill  fame  or  that  of  maintaining  a  liquor  nuisance,  in  each 
of  which  it  is  sufficient  to  say  that  the  house  or  place  was 
within  the  county. 

The  several  demurrers  were  rightly  overruled,  and  the 
judgment  in  each  case  is  affirmed. 


State   of   Iowa,   Appellee   v.   Veenon   Dowden,   Alias 
Thomas  Wood,  Appellant 

Larceny:    indictment:    Dupucrrv.   The  allegation  of  an  indictment 

1  charging  larceny  which  simply  shows  the  artifice  and  false  pre- 
tenses by  which  defendant  obtained  possession  of  the  property, 
does  not  charge  the  distinct  offense  of  cheating  by  false  pre- 
tenses, and  a  motion  to  require  the  State  to  elect  upon  which 
it  will  rely  is  not  good. 

Same:    increased    punishment.    An    indictment    charging    former 

2  convictions  with  a  view  to  increasing  the  punishment  as  pro- 
vided in  Code  Supplement,  section  5091a,  need  not  state  the 
precise  location  of  the  prison  or  prisons  in  which  defendant 
was  previously  confined. 

Same:    constitutional  law.    Section  5091b,  Code  Supplement,  pro- 

3  viding  that  authenticated  copies  of  a  former  judgment  and 
commitment  shall  be  competent  evidence  thereof  in  a  subse- 
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quent  prosecution,  is  not  unconstitational  because  ex  post  fadto 
in  its  operation. 

Same.    Section  5091a,  Code  Supplement,  providing  that  a  defend- 

4  ant  who  has  been  twice  convicted  of  crime  shall  suflfer  an  in- 
creased punishment  on  a  subsequent  conviction  for  felony,  is 
not  unconstitutional  because  applying  to  convictions  prior  to 
its  enactment. 

Same:    habitual  criminals:    punishment.    A  statute  which  pre- 

5  scribes  severer  punishment  for  one  shown  to  be  an  habitual 
criminal  is  not  necessarily  void  because  imposing  unusual  and 
cruel  punishment. 

Appeal  from  Fa/yette  District  Court. —  Hon.  L.  E.  Fel- 
lows, Judge. 

Tuesday,  March  10,  1908. 

Defendant  was  indicted  for  the  crime  of  larceny,  and 
was  also  charged  with  being  an  habitual  criminal.  Upon 
trial  he  was  convicted  and  sentenced  to  the  penitentiary  for 
the  term  of  thirty-five  years.     He  appeals. —  Affirmed. 

C,  H.  Rohrig,  for  appellant 

H.  W,  Byers,  Attorney  Oeneral,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Deeimek,  J. —  The  indictment  charges  "that  Vernon 
Dowden  at  and  within  said  county  on  the  13th  day  of  March, 
1907,  willfully,  fraudulently,  by  trick  and  artifice,  and  by 
1.  Larceny:  in-      false  pretenscs,  with  fclouious  intent  on  part 

dictment:  du-  . 

piicity.  of  said  defendant,  Vernon  Dowden,  to  steal 

and  fraudulently  convert  the  same  to  his  own  use,  and  de- 
prive the  owner  thereof  without  his  consent,  did  then  and 
there  in  the  manner  aforesaid  obtain  from  George  Frey  a 
certain  mare,  and  did  then  and  there  in  the  manner  afore- 
said feloniously  steal,  take  and  carry  away  said  mare,  of 
the  value  of  $65,  of  the  property  of  George  Frey,  contrary 
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• 

to  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Iowa ;  that  on  the  7th 
day  of  December,  1895,  a  judgment  was  rendered  against 
the  defendant,  Vernon  Dowden,  imder  and  by  the  name  of 
Mark  Bending,  in  the  district  court  of  Hancock  county,  State 
of  Iowa,  for  the  crime  of  arson,  of  which  he  was  then  and 
there  convicted  and  sentenced  to  prison  for  the  term  of  three 
and  one-half  years ;  that  on  the  24th  day  of  January,  1899, 
another  judgment  was  rendered  against  the  defendant,  Ver- 
non Dowden,  under  and  by  the  name  Richard  Bond  Risley 
in  the  district  court  of  Hancock  county,  Iowa,  for  the  crime 
of  arson,  of  which  he  was  then  and  there  convicted  and  com- 
mitted to  prison  for  the  term  of  ten  years."  Defendant 
moved  the  court  to  require  the  State  to  elect  upon  which 
count  it  would  try  him.  This  motion  was  overruled,  and 
exception  taken.  The  motion  was  bottomed  upon  the 
thought  that  the  indictment  charges  both  larceny  and  cheat- 
ing by  false  pretenses.  But  this  is  not  so.  The  charge  is  of 
larceny  and  not  of  cheating.  The  allegation  as  to  trick, 
artifice  and  false  pretense  was  to  show  the  means  whereby 
defendant  obtained  the  possession  of  the  property,  and  not 
to  charge  an  independent  crime.  State  v.  Finnegan,  127 
Iowa,  286. 

II.  Next  it  is  argued  that  the  indictment  is  insuffi- 
cient under  the  habitual  criminal  act,  because  it  does  not 
charge  that  defendant  was  committed  to  a  prison  in  this  or 

8.  SAMirm-  in  any  other  State.     The  act  in  question  pro- 

creased  pumsh-  •'  ,  . 

ment  vidcs  for  an  increase  of  punishment  in  the 

event  the  defendant  has  been  twice  convicted,  sentenced,  and 
committed  to  prison  in  this  or  any  other  State  or  in  the 
United  States.  See  Code,  Supp.  1902,  section  5091a.  It 
is  not  necessary  that  the  indictment  charge  where  the  prison 
was  in  which  defendant  was  committed ;  but  if  this  were  true 
we  think  it  sufficiently  appears  from  the  charge  that  defend- 
ant was  committed  to  prison  in  this  State. 

TIL     Contention  is  made  that  section  5091b  of  the  Code 
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Supplement  of  1902  making  an  authenticated  copy  of  the  for- 
mer judgment  and  commitment  competent  and  prima  fade 
8.  Samb:  constitu-  ©videuce  of  such  former  judgment  and  commit- 
tionai  law.  ment  is  unconstitutional  and  void,  because  ex 
post  facto  in  its  operation;  that  is  to  say,  this  act,  having 
been  passed  since. the  former  convictions  were  had,  changes 
the  burden  of  proof,  and  is  therefore  unconstitutionaL  The 
record  does  not  show  that  this  question  arose  in  any  manner 
upon  the  trial.  Neither  the  evidence  nor  the  instructions 
are  before  us,  and  the  trial  court  may,  so  far  as  this  record 
discloses,  have  disregarded  the  statute.  At  any  rate  there 
is  no  such  a  record  as  would  justify  us  considering  the  mat- 
ter argued. 

IV.  Further  it  is  argued  that  section  5091a  of  the  Code 
Supplement  of  1902  is  unconstitutional,  because  it  applies  to 
former  convictions  before  the  act  went  into  effect,  as  well  as  to 
,  «  those  thereafter  committed.    That  the  act  does 

4.  Sams. 

80  apply  there  is  no  doubt.  Sut  the  unlawful 
acts  with  which  defendant  was  charged  were  committed  after 
the  act  went  into  effect,  and  neither  the  punishment  nor  the 
rules  as  to  the  evidence  of  the  former  convictions,  etc.,  were 
changed  after  he  committed  the  offense  charged.  Manifestly 
neither  act  is  ex  post  facto.  1  McClains,  Crim.  Law,  65, 
and  cases  cited;  Blackburn  v.  State,  50  Ohio  St.  428  (36 
N.  E.  18) ;  People  v.  Stanley,  47  Cal.  113  (17  Am.  Rep. 
401);  Com.  v.  Graves,  155  Mass.  163  (29  K  E.  579,  16 
L.  R  A.  256). 

V.  Finally  it  is  argued  that  the  statute  is  void  be- 
cause imposing  cruel  and  unusual  pimishment  Habitual 
criminal  acts  have  been  universally  sustained.  See  cases 
6.  Sams:  habitual    hitherto  citcd.     And  it  is  not  for  us  to  invade 

cnmmals: 

punishment  {j^q  province  of  the  Legislature  and  to  say  that 
the  punishment  is  out  of  all  proportion  to  the  nature  of  the 
particular  offense.  More  and  more  are  we  coming  to  the 
notion  that  punishment  should  be  made  to  fit  the  criminal 
rather  than  the  crime.     Surely  when  one  by  his  conduct  has 
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indicated  that  he  is  a  recidivist^  there  is  no  reason  for  saying 
that  society  may  not  protect  itself  from  his  future  ravages. 
It  is  neither  cruel  nor  xmusual  to  say  that  an  habitual  crim- 
inal shall  receive  a  punishment  based  upon  his  established 
proclivities  to  commit  crime.  See  cases  hitherto  cited,  and 
particularly  People  v.  Stanley,  supra;  also  Moore  v.  Mis- 
souri, 159  XJ.  S.  673  (16  Sup.  Ct.  179,  40  L.  Ed.  301),  and 
State  V.  Moore,  121  Mo.  514  (26  S.  W.  345,  42  Am.  St.  Rep. 
542). 

No  error  appears,  and  the  judgment  must  be,  and  it  is, 
affirmed. 


Railroads:    negugence:    pleadings:    limitation     op     action.    In 

1  pleading  a  cause  of  action  for  a  personal  injury  based  upon 
defendant's  negligence,  it  is  not  necessary  to  allege  the  plain- 
tiffs freedom  from  contributory  negligence ;.  but  where  this 
allegation  has  been  omitted  from  the  original  pleading  it  may 
be  added  by  way  of  amendment  after  the  statutory  period 
limiting  the  right  of  action  has  run;  since  such  amendment 
does  not  set  up  a  new  cause  of  action,  but  relates  to  the  same 
transaction  as  that  designated  in  the  original  petition. 

Same:    burden  of  proof:    direction  of  verdict.    Where  the  plaintiff 

2  in  an  action  for  negligence  fails  to  allege  his  freedom  from 
contributory  negligence,  and  defendant  makes  no  objection  to 
the  pleading,  but  answers  alleging  plaintiff's  negligence,  the 
issue  on  that  question  is  the  same  as  though  it  had  been 
pleaded  in  its  logical  order  with  the  burden  of  proof  on  plain- 
tiff; and  upon  a  showing  of  freedom  from  contributory  negli- 
gence the  court  is  not  justified  in  directing  a  verdict  for  de- 
fendant, since  he  may  then  cure  the  defect  by  amendment: 
and  the  situation  and  rights  of  the  parties  are  not  altered  by 
plaintiff's  request  for  leave  to  amend  before  trial. 

Appeal  from  Buchanan  District  Court. —  Hon.  Frkstsuk 
C.  Platt,  Judge. 
Vol.  137  Ia.— 37 
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Tuesday,  Mabch  10,  1908. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  in  defendant's  employ.  Plaintiff's 
motion  for  leave  to  amend  his  petition  being  overruled,  de- 
fendant by  leave  of  court  withdrew  its  answer,  and  inter- 
posed a  demurrer  to  plaintiff's  petition,  which  was  sustained, 
and  plaintiff  appeals. —  Reversed. 

J.  J.  Ney  and  Roy  A.  Cook,  for  appellant 

W.  J.  Knight  (J.  M.  Dickinson,  of  counsel),  for  ap- 
pellee. 

McClain,  J. —  After  the  expiration  of  the  two  years 
which,  under  our  statute  of  limitations,  is  the  period  within 
which  plaintiff's  action  should  have  been  brought,  and  when 
the  case  was  called  for  trial  on  the  issues  raised  on  defend- 
ant's answer  to  plaintiff's  petition,  plaintiff  asked  leave  to 
file  an  amendment  to  his  petition  by  adding  thereto  the 
averment  that  at  the  time  of  receiving  the  injury  complained 
of  and  prior  thereto  the  plaintiff  was  not  guilty  of  any  want 
of  ordinary  care  that  caused  said  injury,  or  contributed 
thereto.  This  application  to  amend  was  overruled  on  the 
groimd  that  the  amendment  introduced  a  new  cause  of  action, 
which  was  barred  by  the  statute  of  limitations.  Thereupon 
the  defendant  was  granted  leave  to  withdraw  its  answer  in 
which  it  had  specifically  averred  want  of  care  and  caution 
on  plaintiff's  part  directly  contributing  to  the  injury  and 
other  matters  of  self-defense  in  connection  with  a  general  de- 
nial, and  to  interpose  a  demurrer  to  plaintiff's  petition  on  the 
ground  that  it  contained  no  averment  of  freedom  from  con- 
tributory negligence.  This  demurrer  was  sustained,  and 
judgment  was  rendered  against  the  plaintiff. 

It  is  conceded  to  be  the  rule  in  this  State,  although  per- 
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haps  contrary  to  the  weight  of  authority  elsewhere,  that  a 
plaintiff  suing  for  damages  on  account  of  personal  injuries 
1.  Raileoads:  neg-  ^^®  ^  ^®  defendant's  negligence  must  specif- 
mi^Mim'itatioa  ^^ally  allege  his  own  freedom  from  any  negli- 
o£  action.  gencc  Contributing  to  such  injuries,  and  a 
failure  to  do  so  is  a  sufficient  ground  of  demurrer.  Gregory 
V.  Woodworth,  93  Iowa,  246 ;  Rabe  v.  Sommerhech,  94  Iowa, 
656 ;  Stuber  v.  Gannon,  98  Iowa,  228.  If  defendant  Had 
demurred  to  plaintiff's  petition  on  this  ground  before  an- 
swering, the  demurrer  should  have  been  sustained.  But  the 
plaintiff  would  have  had  the  opportunity  to  amend  and  cure 
the  defect  by  adding  the  essential  averments.  The  question 
we  now  have  is  whether  an  amendment  adding  such  aver- 
ments after  the  statutory  period  of  limitation  has  expired 
sets  up  a  new  cause  of  action,  and  one  which  is  therefore 
barred,  or  whether  it  simply  makes  good  the  allegations  aa 
to  the  original  cause  of  action  insufficiently  pleaded  within 
the  statutory  period. 

It  is  not  easy  to  point  out  with  accuracy  the  distinction 
between  the  insufficient  pleading  of  a  cause  of  action  which 
may  be  made  good  by  amendment. after  the  statutory  period 
of  limitations,  and  the  total  failure  to  plead  a  cause  of  ac- 
tion which  cannot  be  cured  without  setting  up  practically  a 
new  cause  of  action,  which  cannot,  of  course,  be  done  after 
the  expiration  of  the  limitation  period.  In  an  action  for 
breach  of  contract  the  plaintiff  may  amend  by  eliminating 
some  of  the  provisions  of  the  contract  on  which  he  has  relied. 
Williamson  v.  Chicago,  R.  L  &  P.  R.  Co.,  84  Iowa,  683.  He 
may  aver  terms  of  the  contract  different  from  those  alleged 
in  his  original  petition.  Taylor  v.  Taylor,  110  Iowa,  207. 
But  he  cannot  set  up  a  substantially  different  contract  as  the 
basis  of  his  cause  of  action.  Van  Patten  v.  Waugh,  122 
Iowa,  302.  In  an  action  in  tort  to  recover  damages  for  de- 
fendant's wrongful  acts  plaintiff  cannot  by  way  of  amend- 
ment after  the  statutory  period  of  limitation  set  up  a  sub- 
stantially different  wrong  from  that  alleged  in  his  petition. 
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Brooks  V.  Seevers,  112  Iowa,  480.  But  with  reference  to 
the  alleged  negligence  of  the  defendant,  relied  upon  as  con- 
stituting  the  basis  for  recovery  of  damages,  he  may  amplify 
his  charges  of  negligence  and  make  new  specifications. 
Thayer  v.  Smoky  Hollow  Coal  Co.,  129  Iowa,  551 ;  Gordon 
V.  Chicago,  E.  I  £  P.  R.  Co.,  129  Iowa,  747.  As  further 
illustrations  of  the  liberality  with  which  amendments  are  to 
be  allowed  if  the  substantial  cause  of  action  is  not  changed, 
see  Anderson  v.  Acheson,  132  Iowa,  744;  Daley  v.  Gates,  65 
Vt.  591;  Jacobs  v.  Gilreath,  41  S.  C.  143  (19  S.  E.  310). 
In  an  action  to  recover  damages  the  cause  of  action  is  not  on 
the  one  hand  the  damage  suflfered  by  plaintiff,  nor  on  the 
other  hand  the  mere  evidentiary  facts  showing  defendant's 
wrong;  but  it  is  the  wrong  itself  done  by  defendant  to 
plaintiff,  that  is  the  breach  of  duty  by  the  defendant  to  the 
plaintiff,  whether  it  be  a  duty  arising  out  of  contract  or  of 
tort.  Williamson  v.  Chicago,  B.  I.  <&  P.  By.  Co.,  84  Iowa, 
583 ;  Taylor  v.  Taylor,  110  Iowa,  207 ;  Euhns  v.  Wis.  L  &  N. 
B.  Co.,  76  Iowa,  67 ;  Terre  Haute  &  L  B.  Co.  v.  Zehner,  166 
Ind.  149  (76  N.  E.  169,  3  L.  R.  A.  (N.  S.)  277),  and  note. 
In  Box  V.  Chicago,  B.  I.  <$!  P.  By.  Co.,  107  Iowa,  660,  there 
are  expressions  indicating  the  view  that  the  cause  of  action 
consists  of  those  facts  which  it  is  necessary  for  plaintiff  to 
prove  in  order  that  he  may  recover  in  his  action.  But  the 
cases  do  not  sustain  so  broad  a  statement  of  the  rule.  Those 
already  cited  furnish  illustration  supporting  the  proposition 
that  averments  may  be  added  by  way  of  amendment  without 
which  plaintiff  could  not  recover,  and  which  could  not  have 
been  proven  in  the  absence  of  the  amendment,  without  chang- 
ing the  cause  of  action  as  originally  alleged.  The  case  last 
cited  is  distinguished  in  Taylor  v.  Taylor,  110  Iowa,  207,  and 
Gordon  v.  Chicago,  B.  I.  dc  P.  B.  Co.,  129  Iowa,  747,  where 
it  is  held  that,  if  the  effect  of  the  amendment  is  not  to  add  a 
new  cause  of  action  or  substitute  a  different  one,  but  merely 
to  correct  averments  of  fact  necessary  to  clearly  state  on 
what  the'  original  petition  was  in  reality  founded,  it  does 
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not  state  a  new  cause  of  action.  In  the  case  before  us  the 
amendment  relates  to  the  same  transaction  as  that  desig- 
nated by  the  original  petition;  and  while  identity  of  trans- 
action is  not  conclusive  for  the  reason  that  the  same  trans- 
action may  furnish  the  basis  for  distinctly  different  causes 
of  action,  yet  where  the  breach  of  duty  alleged  in  the  original 
petition  remains  the  same  as  that  charged  with  the  addition 
of  the  amendment,  we  think  no  new  cause  of  action  can  be 
said  to  have  been  introduced  by  the  amendment. 

The  fact  that  for  the  want  of  some  required  averment 
plaintiff's  petition  is  subject  to  demurrer  does  not  necessarily 
show  that  an  amendment  adding  the  necessary  averment  sets 
up  a  new  cause  of  action.  The  grounds  of  demurrer  are 
statutory  (see  Code,  section  3561),  not  necessarily  logical, 
and  some  of  them  relate  to  matters  which  clearly  constitute 
no  essential  part  of  the  cause  of  action.  The  want  of  ca- 
pacity on  the  part  of  the  plaintiff  to  maintain  the  cause  of 
action,  as  appearing  on  the  face  of  the  petition,  may  be  thus 
raised,  although  the  cause  of  action  may  be  adequately 
averred.  Likewise  the  pendency  of  an  acfion  thus  appearing 
may  be  raised  by  demurrer,  although  the  petition  does  not 
show  the  want  of  a  cause  of  action,  but  only  matter  of  abate- 
ment The  bar  of  the  statute  of  limitations  appearing  on  the 
face  of  the  pleading  is  a  ground  of  demurrer,  although  plainly 
the  bar  of  the  statute  relates  to  the  right  to  maintain  the  ac- 
tion, and  not  the  existence  of  a  cause  of  action,  for  it  has  al- 
ways been  held  that  the  statute  of  limitations  relates  to  proced- 
ure and  not  the  right.  Failure  of  the  petition  to  allege  the 
contract  sued  on  to  be  in  writing  when  by  the  statute  of  frauds 
it  is  required  to  be  so  evidenced  is  made  a  ground  of  demurrer, 
although  our  statute  of  frauds  relates  specifically  to  the  ad- 
missibility of  evidence,  and  not  to  the  right  of  action  itself. 
See  Code,  section  4625;  Cobb  v,  Illinois  Cent.  R.  Co.,  38 
Iowa,  601,  626.  Indeed  the  mere  failure  to  set  out 
a  copy  of  the  writing  or  account  sued  on  is  made  a 
ground    of   demurrer,    although    plainly   such    failure   has 
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no  reference  to  the  cause  of  action  itself,  and  logically  the 
omission  could  be  supplied  by  amendment  at  any  time 
even  after  the  bar  of  the  statute  of  limitations  has  accrued. 
Even  where  the  ground  of  demurrer  is  that  the  petition  fails 
to  state  a  cause  of  action,  the  defect  being  properly  specified, 
the  objection  may  go  simply  to  some  incidental  matter  of 
pleading  rather  than  to  the  existence  of  the  cause  of  action 
which  plaintiff  has  attempted  to  plead.  Thus  an  omission 
to  allege  the  making  of  a  demand  or  the  nonpayment  of  dam- 
ages might  be  a  ground  of  demurrer,  although  the  objection 
did  not  affect  the  existence  of  a  cause  of  action  in  any  way 
whatsoever ;  and  it  would  be  absurd  to  say  that  if  in  fact,  the 
demand  had  been  made  or  the  damages  had  remained  unpaid 
at  the  time  the  petition  was  filed,  such  necessary  averment 
could  not  be  added  after  the  statutory  period  of  limitation 
had  expired.  Therefore  we  think  that  our  rule  requiring 
the  plaintiff  to  aver  freedom  from  contributory  negligence, 
on  the  penalty  of  having  his  petition  alleging  the  negligence 
of  defendant  as  a  cause  of  action  held  insuflScient  on  demur- 
rer, does  not  necessarily  lead  to  the  conclusion  that  the  addi- 
tion of  such  averment  after  the  bar  of  the  statute  has  accrued 
is  an  allegation  of  a  new  cause  of  action.  There  is  no  au- 
thority in  this  State  for  such  a  conclusion,  and  a  case  from 
another  State  has  been  called  to  our  attention,  in  which  th^ 
opposite  result  has  been  reached.  Pratt  v.  Davis,  105  Mich. 
499  (63  N.  W.  506).  In  the  case  just  cited  the  court  says, 
with  reference  to  the  identical  question  now  under  consider- 
ation :  "  The  amendment  does  not  in  our  judgment  intro- 
duce a  new  cause  of  action.  The  declaration,  as  amended, 
relates  to  precisely  the  same  state  of  facts,  and  no  new  the- 
ory is  evolved  by  the  proposed  amendments,  which  simply 
amplify  the  averments  contained  in  the  original  declaration 
by  statements  in  no  way  inconsistent  with  those  originally 
set  out."  The  dissent  in  that  case  has  no  reference  to  the 
question  here  involved.     It  must  we  think  be  plain  in  prin- 
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ciple  that  the  allegations  showing  the  breach  by  defendant  of 

its  duty  to  plaintiff  and  consequent  injury  are  sufficient  to 

state  a  cause  of  action,  even  though  as  a  matter  of  pleading 

plaintiff  is  required  to  negative  any  contribution  on  his  part 

to  such  injury. 

A  somewhat  different  course  of  reasoning  leads  to  the  same 

result.     Although  plaintiff's  petition  in  such  a  case  as  this 

should  contain  an  allegation  of  freedom  from  contributory 

negligence,  yet  if  no  such  allegation  is  made, 

of  proof  :dircc.  and  the  defendant  alleges  plaintiff's  contribu- 
tion of  verdict.  -.  1     .  1  .      .     , 
tory  negligence,  the  issue  on  that  question  is  the 

same  as  though  plaintiff  had  made  the  proper  averment,  and 
the  burden  of  proof  is  still  on  the  plaintiff  to  establish  the 
fact  of  his  own  freedom  from  fault.  It  is  error  in  such  a 
case  to  throw  the  burden  upon  defendant,  anil  allow  plain- 
tiff to  recover  merely  upon  overcoming  such  proof  of  negli- 
gence on  plaintiff's  part  as  defendant  may  introduce.  De- 
catur V.  Simpson,  115  Iowa,  348.  If  the  parties  go  to  trial 
on  a  material  issue  raised  in  defendant's  answer,  although 
it  should  have  been  tendered  by  plaintiff's  petition,  the  court 
is  not  justified  in  directing  a  verdict  for  the  defendant,  if 
there  was  evidence  bearing  on  the  issue.  Union  National 
Bank  v.  Barber,  56  Iowa,  559.  A  verdict  should  not  be  di- 
rected on  account  of  a  defect  in  the  petition  which  might  be 
cured  by  amendment,  for  the  plaintiff  is  entitled  to  have  the 
objection  raised  in  such  manner  that  he  may  cure  the  defect 
if  possible.  Free  v.  Western  Union  Tel.  Co.,  185  Iowa,  69 ; 
Bobbins  v.  Bosserman  Bros.,  133  Iowa,  318 ;  Brown  v.  Ill- 
inois Cent.  R.  Co.,  123  Iowa,  239;  Frum  v.  Keeney,  109 
Iowa,  393.  There  is  nothing  in  the  case  of  Pierson  v.  In- 
dependent School  District,  106  Iowa,  695,  inconsistent  with 
this  conclusion,  for  in  that  ease  it  affirmatively  appeared  that 
a  presentation  of  a  claim  against  the  defendant  which  was 
indispensable  to  his  right  of  recovery  had  not  been  made  and 
plaintiff  could  not,  therefore,  have  been  prejudiced  by  the 
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direction  of  a  verdict  against  him  instead  of  a  postponement 
of  the  consideration  of  the  objection  until  raised  by  a  mo- 
tion in  arrest  of  judgment 

The  situation  in  the  present  case  was  simply  this: 
Plaintiff  had  failed  to  allege  a  fact  which  should  have  been 
alleged  to  prevent  his  petition  being  vulnerable  to  demurrer. 
The  defendant,  instead  of  demurring,  put  that  very  fact  in 
issue  by  his  answer.  If  plaintiff,  instead  of  asking  leave 
to  amend,  had  proceeded  to  trial,  and  introduced  evidence 
showing  his  freedom  from  contributory  negligence,  the  court 
could  not  properly  have  directed  a  verdict  against  him  on 
account  of  the  defects  in  his  petition.  The  objection  might 
technically  have  been  raised  by  motion  in  arrest  of  judg- 
ment under  Code,  sections  3563,  3758 ;  but  on  the  filing  of 
such  motion  the  plaintiff  would  have  had  a  right  to  amend 
in  order  to  cure  the  defect,  and  as  the  defect  had  in  fact  been 
cured  by  going  to  trial  on  that  issue  as  raised  by  defendant's 
answer,  the  motion  should  then  have  been  overruled  because 
the  defect  had,  in  fact,  been  remedied,  and  the  issue  which 
would  have  been  raised  by  the  filing  of  such  amendment  had 
in  fact  been  determined.  The  system  of  pleading  promul- 
gated in  our  Code  is  not  designed  for  the  purpose  of  entrap- 
ping a  party,  but  in  order  to  effectuate  justice.  Doniphan 
V.  Street,  17  Iowa,  317;  Clay  v.  Alcock,  23  Iowa,  591. 
Where  an  issue  has,  in  fact,  been  submitted  to  the  jury,  tech- 
nical failure  to  raise  such  issue  which  might  have  been  raised 
by  proper  pleading  is  cured  by  the  verdict,  Crossen  v. 
White,  19  Iowa,  109 ;  Long  v.  Valleau,  87  Iowa,  675,  683. 
The  fact  that  plaintiff  asked  leave  to  amend  on  the  eve  of 
trial  to  cure  the  technical  defect  in  his  petition  instead  of 
going  on  with  the  case  and  making  out  his  freedom  from  con- 
tributory negligence  by  affirmative  evidence,  as  he  might  have 
done  under  the  issue  as  raised  by  defendant's  answer,  should 
not  put  him  in  a  worse  position  than  that  in  which  he  other- 
wise would  have  been.  He  did  not  thereby  elect  to  treat  the 
defect  in  his  petition  as  fatal  to  his  right  to  recover.     Tyler 
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V.  Bowen,  124  Iowa,  452.  Had  plaintiflf  not  asked  leave 
to  amend,  the  defendant  could  not  have  withdrawn  its  answer 
and  demurred  to  plaintiff's  petition,  save  by  the  court's  per- 
mission, and  this  permission  would  not,  we  assume,  have 
been  granted  for  it  would  not  have  been  in  the  interests  of 
justice.  The  objection  being  a  technical  one  which  would 
not  have  prevented  the  defendant  from  having  all  the  advan- 
tage to  which  it  was  entitled  with  reference  to  the  issue  as 
to  contributory  negligence,  it  ought  not  to  have  been  allowed 
to  defeat  recovery  by  plaintiff  on  that  account.  The  court 
could  have  tried  this  case  on  its  merits,  and  determined  every 
issue  therein  properly  arising,  and  should  have  proceeded  to 
do  80. 

The  judgment  is  reversed. 


Eliza  J.  Cochran  v.  E.  B.  Zachbky,  Appellant. 

Bills  and  notes:    rate  of  interest:    parol  evidence.    Where  there 

1  is  no  issue  as  to  reformation  but  the  action  is  at  law  to  re- 
cover on  a  promissory  note,  parol  evidence  is  not  admissible 
to  show  that  the  rate  of  interest  agreed  upon  was  different 
from  that  expressed  in  the  instrument. 

Husband  and  wife:    voluntary  service:    liability  of  wife.    In  the 

2  absence  of  an  express  agreement  to  that  effect  a  wife  is  not 
liable  for  services  rendered  her  husband:  nor  is  a  sister  liable 
to  her  brother  for  his  services  rendered  her  with  the  express 
assurance  that  no  charges  would  be  made  therefor;  and  an  un- 
expressed purpose  in  his  own  mind  with  respect  thereto  can- 
not be  relied  upon  to  defeat  such' assurance. 

Wills:    AGREEMENT    TO    CONTEST:    PUBLIC    POLICY.    An     agreement 

3  among  beneficiaries  under  a  will  to  resist  its  probate  and  pro- 
cure it  to  be  set  aside  so  as  to  cut  off  the  interest  thereunder, 
not  then  vested,  of  one  not  a  party  of  the  agreement,  is  against 
public  policy  and  void  and  no  recovery  can  be  had  on  the 
agreement. 

Same.    An  agreement  by  a  trustee  under  a  will  which  contem- 

4  plates  an  abandonment  and  defeat  of  the  trust  without  regard 
to  the  interest  of  those  for  whose  benefit  the  appointment  is 
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made,  and  which  is  in  violation  of  the  trust  reposed,  is  against 
public  policy  and  void;  although  the  agrreement  was  made  be- 
fore an  acceptance  of  the  trust  or  probate  of  the  will. 

Same:    champerty.    A  contract  by  which,  for  a  consideration,  a 
5    trustee  named  in  a  will  is  to  join  with  the  other  heirs  and 
devisees  to  set  the  instrument  aside,  is  void  as  a  species  of 
chs^mperty  and  mscintenance. 

Appeal  from  Jasper  District  Court. — ^Hon.  Byeon  W.  Pbbb- 

TON,  Judge. 

Tuesday,  March  10,  1908. 

Action  to  recover  balance  due  on  a  promissory  note 
and  money  received  by  defendant  for  plaintiff's  use.  De- 
fendant interposed  a  counterclaim  for  money  due  under  con- 
tract. At  the  conclusion  of  the  evidence,  the  court,  on  plain- 
tiff's motion,  directed  a  verdict  in  plaintiff's  favor,  disal- 
lowing defendant's  counterclaim ;  and  from  judgment  on  this 
verdict  defendant  appeals. —  Affirmed. 

Svllivan  &  Sullivan  and  Cragan  Bros.,  for  appellant. 

Bailey  &  Stipp,  for  appellee. 

McClain,  J. —  I.  The  balance  claimed  by  plaintiff 
as  due  to  her  from  defendant  on  the  note  in  suit  was  the  dif- 
ference between  interest  at  six  per  cent,  and  interest  at  eight 

1  Bills  AND  P^^  ^^^^  ^^  *^®  ^^^  ^^  ^^  note.  By  its 
ime??i  "piroi  terms  the  note  drew  eight  per  cent,  interest, 
evidence  -^^^   defendant    alleged    in    his    answer   that 

through  accident  and  oversight  the  note  by  its  terms  was 
made  to  read  with  interest  at  eight  per  cent  The  assign- 
ment of  error  with  reference  to  this  branch  of  the  case  is  the 
sustaining  by  the  court  of  plaintiff's  objection  to  the  question 
asked  him  as  a  witness  by  his  counsel  whether  there  was  any 
agreement  between  him  and  the  payee  of  the  note  with  ref- 
erence to  the  rate  of  interest.  The  objection  was  on  the 
ground  that  the  question  called  for  testimony  tending  to  vary 
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by  parol  the  terms  of  a  written  instrument.  There  was  no 
error  in  sustaining  this  objection.  No  issue  was  made  as  to 
reformation  of  the  note;  and  it  is  plain  that,  in  an  action 
at  law  on  a  written  instrument,  parol  evidence  is  not  admis- 
sible to  show  a  prior  or  contemporaneous  jigreement  contrary 
to  the  terms  of  the  instnunent.  The  citation  of  authorities 
is  unnecessary  to  support  so  elementary  a  proposition. 

II.  A  portion  of  defendant's  counterclaim  was  for  serv- 
ices rendered  to  the  plaintiff,  who  is  his  sister,  and  her  hus- 
band, in  collecting  certain  claims  held  by  the  husband.  In 
2.  Husband  AND     the  first  place,  there  is  no  evidence  that  the 

wiFi:volun-'  i»-/»i  ^  i*    t  ^^• 

taigr  service:      plaintiff  undcrtook  to  assumc  liability  for  any 
^*e-  indebtedness  of  her  husband  in  this  respect. 

In  the  second  place,  it  clearly  appears  in  the  evidence  that 
the  services  were  voluntarily  rendered,  and  with  the  express 
assurance  that  no  charge  would  be  made  therefor.  Defend- 
ant testifies  that,  had  he  not  believed  the  plaintiff  would 
carry  out  the  terms  of  an  agreement  hereinafter  to  be  re- 
ferred to,  he  would  have  made  a  charge  for  these  services. 
But,  as  against  his  assurance  to  plaintiff  and  her  husband 
that  no  charge  was  intended,  defendant  cannot  rely  on  some 
unexpressed  purpose  in  his  own  mind  with  reference  to  the 
matter. 

III.  The  real  controversy  in  this  case  is  as  to  the  right 
of  defendant  to  recover  $2,000  alleged  to  be  due  him  under 
an  agreement  with  plaintiff,  by  which  she  undertook  to  pay 
*•  min"to*c?iJ^     W^  *^^*  amount,  if  he,  acting  in  conjunction 

^itj^ubiic  ^j|.jj  plaintiff  and  other  heirs  of  their  deceased 
father,  L.  E.  Zachery,  should  secure  the  setting  aside  of  the 
will  of  said  deceased.  The  will  disposed  of  real  prop- 
erty of  the  aggregate  value  of  about  $250,000  in  the  fol- 
lowing manner:  As  to  one  portion  specifically  described 
it  was  provided  that  the  net  annual  rents  and  profits, 
with  right  of  possession  and  enjoyment  for  life,  should  go 
to  the  defendant,  and,  after  his  death,  be  divided  for  the 
tenn  of  twenty  years  between  his  issue  and  his  widow,  the 
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share  of  the  widow  on  her  death  or  remarriage  to  be  added 
to  the  share  of  the  issue,  and,  on  the  expiration  of  said 
twenty  years,  the  property  should  vest  in  said  issue  in  fee 
simple.  If,  at  the  expiration  of  this  period,  there  should  be  no 
living  issue  of  defendant,  all  the  interest  that  his  issue  would 
have  taken  was  to  go  to  testator's  other  children,  or  their  is- 
sue. Similar  provisions  were  made  with  reference  to  other 
specifically  described  portions  of  testator's  property  in  behalf 
of  plaintiff  and  another  daughter  of  testator  and  another  son, 
and  another  portion  was  given  in  trust  to  defendant  to  hold 
for  the  benefit  of  another  son,  his  widow,  and  issue  on  sub- 
stantially the  same  terms.  We  are  not  called  upon  to  in- 
terpret the  rather  intricate  provisions  of  this  will ;  but  from 
what  has  been  said  with  reference  thereto  it  is  apparent  that 
four  of  the  children  of  testator  were  to  take  the  rents  of  spe- 
cific portions  of  testator's  real  property  for  life,  and  that  fee- 
simple  title  was  to  vest  in  their  issue  at  the  expiration  of 
twenty  years  from  the  death  of  each  child,  respectively,  or, 
in  the  event  of  no  issue  surviving  at  that  time,  the  title  was 
to  go  by  descent  to  the  other  children  of  testator  or  their  is- 
sue, and  that  defendant  as  trustee  and  his  successors  were 
to  hold  one  portion  for  another  son. 

Under  these  circumstances,  the  children  of  the  testator 
conceived  the  idea  that  they  should  prefer  to  take  fee-simple 
title  to  their  father's  property  by  descent  rather  than  the  life 
interest  given  to  them,  respectively,  with  remainders  over  to 
vest  in  their  issue  after  the  lapse  of  twenty  years  from  the 
time  they  should  die.  And  accordingly  they  agreed,  as  de- 
fendant alleged,  to  join  with  him  in  contesting  the  probate  of 
their  father's  will  on  the  ground  that  he  was  not  of  sufficient 
testamentary  capacity,  and  each  of  the  four  others  agreed  to 
pay  him  $2,000  in  the  event  that  the  contest  of  the  will 
should  be  successful,  and  each  should  acquire  his  share  in 
the  father's  estate  by  descent.  It  is  evident  that  this  ar- 
rangement was  intended  to  cut  off  any  vested  interest  in  the 
issue  of  these  five  children,  and  to  prevent  the  defendant 
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from  becoming  trustee  for  the  son  whose  share  was  left  to 
him  in  trust  Defendant,  being  named  as  executor  in  a 
codicil  to  the  will,  was  to  receive  the  amounts  agreed  to  be 
paid  to  him  in  lieu  of  the  compensation  which  he  would  be 
entitled  to  as  executor  and  trustee  if  the  provisions  of  the  will 
should  be  carried  out  . 

It  appears  that,  in  pursuance  of  this  mutual  agreement 
among  the  heirs  of  the  father  of  plaintiff  and  defendant,  the 
probate  of  their  father^s  will  was  successfully  contested,  and 
the  court  refused  to  admit  it  to  probate  on  the  ground  of 
want  of  mental  capacity  of  the  testator.  In  the  proceeding 
for  the  probate  of  the  will  in  which  tiie  contest  was  made, 
as  already  indicated,  there  was  no  appearance  of  parties  ask- 
ing to  have  the  will  admitted  to  probate,  save  by  a  guardian 
of  the  heirs  of  one  son,  then  deceased,  who  admitted  in  behalf 
of  said  minors  the  execution  of  the  will,  but  denied  the  al- 
legations of  the  contestants.  The  order  denying  the  probate 
of  the  will  recites  that  all  of  the  parties  in  interest  named 
in  said  will  and  all  heirs  at  law  of  the  testator  having  had 
due  and  timely  notice  of  the  proceedings  and  being  present 
in  court  in  person  or  by  counsel,  and  the  court,  having  heard 
the  evidence,  finds  that  said  instrument  is  not  the  last  will 
and  testament  of  the  testator,  and  sets  it  aside  and  holds  it 
for  naught  The  contention  of  plaintiff  in  the  lower  court 
was  that  the  contract  between  the  heirs  of  her  father,  under 
which,  assuming  it  to  have  been  made,  which  she  denied,  she 
undertook  to  pay  $2,000  to  the  defendant  in  the  event  that 
the  will  should  be  set  aside,  was  void  as  against  public  policy. 
This  contention  was  sustained  by  the  trial  court,  and  we  be- 
lieve that  its  conclusion  was  undoubtedly  correct.  The  plain 
and  avowed  purpose  of  the  agreement  was  to  defeat  the  in- 
terest of  the  issue  of  these  parties  who  Ivere  by  express  provi- 
sions of  the  will  made  beneficiaries  thereunder.  By  the  ad- 
judication that  the  will  was  not  valid  for  want  of  testamen- 
tary capacity  the  issue  of  these  parties,  then  born  or  to  be 
bom,  during  their  lives  or  within  twenty  years  thereafter, 
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were  to  be  absolutely  defeated.     Such  an  agreement  cannot 
be  sustained. 

An  agreement  among  all  the  beneficiaries  of  a  will  for 
different  distribution  of  the  testator's  property  than  that  pro- 
vided for  in  the  will  may  be  sustained  if  the  interests  devised 
under  the  will  are  fully  vested.  In  re  Qarcelon's  Estate, 
104  Cal.  570  (38  Pac  414,  32  L.  E.  A.  595,  43  Am.  St. 
Eep.  134).  But  an  agreement  to  resist  the  probate  of  a  will 
and  procure  it  to  be  set  aside  so  as  to  cut  off  the  inter^t  of 
one  who  is  not  a  party  to  such  agreement  is  against  public 
policy.  Gray  v.  McBeynolds,  65  Iowa,  461.  In  this  case 
it  was  said  that  such  a  contract  was  against  public  policy 
as  tending  to  thwart  justice,  and  that  no  recovery  could  be 
had  under  such  a  contract  as  between  the  parties  thereto. 
For  similar  reasons,  it  has  been  held  that  an  agreement 
among  children  to  thwart  a  disposition  which  the  parent  may 
afterwards  make  of  his  property  is  invalid.  Mercier  v.  Mer- 
cier,  50  Ga.  546  (15  Am.  Hep.  694). 

The  alleged  agreement  on  which  defendant  seeks  to  re- 
cover was  void  on  other  grounds  of  public  policy.  It  con- 
templated the  abandonment  by  defendant  of  a  trust  and  the 
defeating  of  such  trust  without  regard  to  the 
interests  of  those  for  whom  he  was  appointed 
to  act  as  trustee,  and  it  was  also  in  violation  of  the  trust  re- 
posed in  him  by  his  ^father  in  naming  him  as  an  executor  to 
carry  out  the  provisions  of  the  will.  Defendant  had  not,  it  is 
true,  assumed  any  obligations  as  executor  or  trustee,  for  the 
will  had  not  been  admitted  to  probate,  but  we  believe  it  was  in 
violation  of  public  policy  that  he  should  speculate  on  the  ad- 
vantages which  would  accrue  to  him  as  executor  and  trustee, 
should  the  will  be  admitted  to  probate,  and  make  the  relin- 
quishment of  those  advantages  the  consideration  for  an  agree- 
ment to  secure  a  pecuniary  consideration.  Sta/wnton  v.  Par- 
ker, 19  Hun  (K  Y.)  55,  60;  Adams  v.  OvJthouse,  45  K  Y. 
318;  Forsyth  v.  Woods,  11  Wall.  (U.  S.)  484  (20  L  Ed. 
207)  ;  Bowers  v.  Bowers,  26  Pa.  24  (67  Am.  Dec.  398)  ;  Danr 
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ielwitz  V.  Sheppard,  62  CaL  339.  Any  contract  which  in- 
volves a  fraud  on  the  rights  of  others  is  against  public  policy. 
Bay  &  Whitney  v.  Mackin,  100  111.  246. 

It  seems  to  ns,  also,  that  the  contract  was  void  as  a 
species  of  champerty  or  maintenance,  for  the  defendant  was 
to  have  a  specific  consideration  for  securing  a  specific  result 
6  Same-  ^  ^  \Qg^\  proceeding  not  as  an  attorney  ren- 

champcrty.  dcriug  scrviccs  therein,  but  as  one  who  might 
or  might  not,  as  he  saw  fit,  assist  in  sustaining  the  proceed- 
ing by  giving  or  procuring  testimony  therein.  Greenhood, 
Public  Policy,  394;  6  Cyc.  850.  Even  an  attorney  is  not 
allowed  to  have,  a  specific  pecuniary  interest  in  the  result  of  a 
litigation  by  agreeing  to  pay  the  judgment  rendered  or  con- 
tracting to  have  the  benefit  of  a  judgment  which  he  may  se 
cure.  Adye  v.  Hanna,  47  Iowa,  264 ;  Donaldson  v.  Eaton, 
136  Iowa,  650.  The  purpose  of  the  contract  being  against 
public  policy,  the  whole  contract  is  void,  and  no  relief  can 
be  had  thereunder,  although  the  contract  itself  has  been  fully 
executed.  Kirhpatrick  v.  Clark,  132  HI.  342  (24  K  E.  71, 
8  L.  E.  A.  511,  22  Am.  St.  Rep.  531)  ;  Hazelton  v.  Sheckeh, 
202  U.  S.  71  (26  Sup.  Ct.  567,  50  L.  Ed.  939). 

The  judgment  is  affirmed. 


State  of  Iowa  v.  Homeb  Eichabdson,  Appellant.  {2    143 

Criminal  law:    instruction.    An  instruction  is  not  necessarily  con- 

1  fusing  and  misleading  because  directing  the  jury  to  consider 
the  evidence  against  as  well  as  that  in  support  of  a  proposition. 

Same:    burden  op  proof:    preponderance  of  evidence.    The  terms 

2  "burden  of  proof"  and  "preponderance  of  evidence"  have  a 
well  defined  and  generally  understood  meaning,  and  when 
there  is  nothing  in  the  context  of  an  instruction  to  obscure 
the  meaning  it  is  not  erroneous  to  omit  specific  definitions  of 
the  phrases. 

Instructions:    direction  as  to  necessity  for  agreement.    It  is  proper. 

3  for  the  court  after  submission  of  a  cause  to  impress  upon  a 


592  State  v.  Richabdson.  [137  Iowa 

jury  the  necessity  of  agreeing  upon  a  verdict,  and  to  that  end 
of  making  a  fair  and  unbiased  examination  of  the  evidence 
and  of  showing  due  deference  to  the  opinions  of  each  other, 
without,  however,  abandoning  an  individual  conclusion  if  fully 
convinced  of  its  correctness.  The  instruction  in  the  instant 
case,  given  upon  the  court's  own  motion,  is  approved. 


Appeal  from  Mitchell  District  Court. —  Hon.  Cliffokd  P. 
Smith,  Judge. 

Tuesday,  Maech  10,  1908. 

The  defendant  waa  convicted  of  having  committed  in- 
cest, and  appeals. —  Affirmed. 

Geo.  E.  Marsh,  C.  D.  Ellis,  and  Boherts  &  Warner,  for 
appellant. 

H.  W.  Byers,  Attorney  General,  and  C.  W.  Lyons,  As- 
sistant  Attorney  General,  for  the  State. 

Ladd,  C.  J. —  The  facts  sufficiently  appear  in  8taie  r. 
Jvdd,  132  Iowa,  296,  and  no  more  need  be  added  than  is 
necessary  to  dispose  of  the  points  raised  on  this  appeaL 
1.  Criminal  law:  The  criticism  of  the  sixth  paragraph  of  the 
iiwtniction.  charge  is  that,  in  directing  the  consideration 
of  the  evidence  "  tending  to  prove  the  conduct  and  disposi- 
tion '^  of  the  parties  towards  each  other,  the  court  confused 
and  misled  the  jury  by  adding,  "  and  the  evidence  to  dis- 
prove the  same."  Up  to  this  time  it  has  been  supposed  that 
after  mentioning  a  proposition,  stating  it  conversely  would 
tend  to  guard  the  jury  against  oversight  or  being  misled,  and 
we  have  not  been  persuaded  to  the  contrary  by  the  argument 
in  this  case.  The  instruction  did  no  more  than  advise  the  jury 
to  consider  the  evidence  pro  and  con,  and  was  correct  The 
eighth  instruction  was  not  open  to  criticism. 
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II.     There  was  evidence  tending  to  show  that  defend- 
ant was  elsewhere  when  the  offense  was  claimed  to  have  been 
committed,  and  with  reference  thereto  the  court  instructed 
2.  Same;  burden     *^^*  "  ^^®  burdcu  of  proof  is  ou  the  defendant 
?^ndwJnce  of    *<>  P^^^^e  this  defense  by  a  preponderance  of 
evidence.  evidence.     But  if,  after  duly  considering  all 

the  evidence  received  at  this  trial  (including  the  evidence 
tending  to  prove  or  to  disprove  the  alibi),  you  have  a  rea- 
sonable doubt  of  the  defendant  being  proved  to  be  guilty, 
you  must  acquit  him."  It  is  conceded  that  instructions  in 
substantially  the  s^me  language  repeatedly  have  been  ap- 
proved by  this  court.  See  State  v.  Worthen,  124  Iowa,  408 ; 
State  V.  Hamilton,  57  Iowa  596;  State  v.  Hathaway,  100 
Iowa,  225 ;  State  v.  McGarry,  111  Iowa,  709 ;  State  v.  Thom- 
as, 136  Iowsl,  717 ;  State  v.  Powell,  (Iowa)  113N.  W.  761. 
But  it  is  said  that  it  is  erroneous  (1)  in  casting  the  burden 
of  proof  on  the  defendant;  and  (2)  in  omitting  definitions 
of  the  phrases  "  burden  of  proof  "  and  "  preponderance  of 
evidence.'^  The  term  "burden  of  proof"  is. but  a  figure 
of  speech  in  common  use  with  a  well-defined  meaning.  In 
re  Barber's  Estate,  63  Conn.  393  (27  Atl.  973,  22  L.  R.  A. 
90).  In  the  connection  employed  the  jury  could  not  have 
misunderstood  what  was  meant.  The  phrase  "preponder- 
ance of  evidence  "  has  a  popular  as  well  as  technical  meaning, 
not  differing  materially,  and  the  jury  will  gather  the  import 
of  the  expression  always  unless  misled  by  the  context.  Jones 
V.  Durham,  94  Mo.  App.  51  (67  S.  W.  976).  It  is  at  least 
doubtful  whether  attempts  to  explain  its  meaning  do  not  tend 
more  to  confusion  than  to  a  clear  understanding  of  what  is 
intended.  Endowment  Bank  of  K.  P.  v,  Steele,  108  Tenn. 
624  (69  S.  W.  336).  The  jurors  are  presumed  to  be  famil- 
iar with  the  English  language,  and  ordinarily  the  court  is  not 
required  to  define  phrases  having  a  well-understood  nieaning 
and  in  common  use.  There  was  nothing  in  the  context  to  ob- 
scure the  meaning  of  these,  and  it  was  not  error  to  omit  spe- 
cifically defining  them.  The  rule  with  reference  to  the  bur- 
VoL.   137  lA.— 38 
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den  of  proof  has  been  approved  too  often  to  require  further 
vindication. 

III.  The  jurors  retired  for  deliberation  May  10,  1907, 
at  4:15  o'clock  p.  m.  On  the  following  morning,  at  9:10 
o'clock  a.  m.,  they  were  called  into  oourt^  and,  at  their  re- 
8.  iifiTmucTioH:     quest,  some  evidence  read  to  them  by  the  offi- 

direction  m  to 

necessity  for      cial  Stenographer.     The  court  then  siui  sponte 

agreement.  . 

gave  them  an  instruction  to  the  effect  that  the 
law  required  an  unanimous  verdict,  that,  while  this  verdict 
must  be  the  conclusion  of  each  juror  and  not  a  mere  acqui- 
escence in  that  of  other  jurors,  to  reach  an  agreement,  it  was 
necessary  for  "  all  the  jurors  to  examine  the  issue  submitted 
to  them  with  candor  and  a  proper  regard  and  deference  to  the 
opinion  of  each  other.  A  proper  regard  for  the  judgment  of 
other  men  will  greatly  aid  us  in  forming  our  own  ^ —  that 
the  case  must  be  decided  some  time ;  that  the  jurors  had  been 
selected  in  the  same  manner  any  future  jury  would  be,  and 
there  was  no  reason  to  think  a  jury  better  qualified  would 
ever  be  chos«n  or  more  or  clearer  evidence  ever  be  adduced ; 
that  "  every  juror  should  listen  to  the  arguments  of  other 
jurors  with  a  disposition  to  be  convinced  by  them,  and  if 
any  of  the  jury  differ  in  their  views  of  the  evi- 
dence from  a  larger  number  of  their  fellow  jurors,  such 
difference  of  opinion  should  induce  the  minority  to  doubt 
the  correctness  of  their  own  judgments,  and  cause  them  to 
scrutinize  the  evidence  more  closely  and  to  re-examine  the 
grounds  of  their  opinion.  Your  duty  is  to  decide  the  issues 
of  fact  which  have  been  submitted  to  you,  if  you  can  con- 
scientiously do  so.  And,  in  conferring  together,  you  should 
bear  in  mind  that  the  jury  room  is  no  place  for  pride  of  opin- 
ion, nor  for  espousing  and  maintaining  in  a  spirit  of  contro- 
versy either  side  of  a  cause."  This  instruction  is  substan- 
tially like  that  approved  in  Commonwealth  v.  Tuey,  8  Cush. 
(Mass.),  1;  State  v.  Smith,  49  Conn.  376,  386  and  AUen  v. 
U.  S,,  164  U.  S.  492  (17  Sup.  Ct  154,  41  L.  Ed.  528).  To 
these  may  be  added  as  tending  to  sustain  it  Nils  v.  Sprague, 
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13  Iowa,  198,  approving  of  an  instruction  that  it  was  im- 
portant that  the  jury  agree;  Fraudsen  v.  Railway  Co.,  36 
Iowa,  372,  that  there  should  be  a  reasonable  prospect  of 
agreement,  that  it  was  the  duty  of  each  juror  to  lay  aside 
all  pride  of  judgment  and  carefully  review  the  ground  of 
his  opinion,  and  that  the  jurors  should  return  to  their  rooms 
and  examine  their  differences  in  a  spirit  of  fairness  and  can- 
dor; Delmonico  Hotel  Co.  v.  Smith,  112  Iowa,  657,  that  the 
case  must  be  determined  by  some  jury  and  on  the  same  plead- 
ings and  evidence,  and  that  a  disagreement  would  add  to  the 
burden  of  the  successful  party;  State  v.  Tripp,  113  Iowa, 
698,  admonishing  the  jury  of  the  desirability  of  a  verdict, 
and  advising  them  as  to  the  proper  manner  of  reaching  it 
and  the  necessity  of  abjuring  pride  of  opinion.  In  the  last 
case  the  instruction  was  said  to  be  "  in  letter  and  spirit  like 
one  often  given  when  a  jury  seems  to  be  working  to  no  pur- 
pose." • 

Like  instructions  have  been  approved  elsewhere.  Thus 
in  Warlick  v.  Plonk,  103  N.  C.  81  (9  S.  E.  190),  an  instruc- 
tion admonishing  the  jury  of  its  duty  to  agree ;  that  no  juror 
from  mere  pride  of  opinion,  hastily  expressed,  should  refuse 
to  agree,  nor,  on  the  other  hand,  should  he  surrender  .any 
conscientious  views  founded  on  the  evidence;  that  it  was  a 
duty  of  each  juror  to  reason  with  his  fellows  concerning  the 
facts  with  an  honest  desire  to  arrive  at  the  truth  and  with 
a  view  of  arriving  at  a  verdict.  In  Jackson  v.  State,  91 
Wis.  253  (64  N.  W.  838),  an  instruction  was  approved  say- 
ing that  it  was  the  duty  of  each  juror  "  to  give  careful  con- 
sideration to  the  view  his  fellow  jurymen  may  have  to  pre- 
sent upon  the  testimony  in  the  case.  He  should  not  shut  his 
ears,  and  stubbornly  stand  upon  the  position  he  first  takes, 
regardless  of  what  may  be  said  by  the  other  jurors.  It 
should  be  the  object  of  all  of  you  to  arrive  at  a  common  con- 
clusion, and  to  that  end  you  should  deliberate  together  with 
calmness."  In  Ahem  v.  Mann,  60  N.  H.  472,  an  instruc- 
tion was  approved,  saying  to  the  jury  that  "  the  fact  that  a 
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juror  finds  his  judgment  opposed  to  the  judgment  of  a  ma- 
jority of  the  panel  ought  to  induce  him,  as  a  reasonable  man, 
so  far  to  doubt  the  correctness  of  his  own  views  as  to  weigh 
carefully  the  opinion  of  his  associates  and  the  arguments  and 
reasons  upon  which  they  are  founded ;  and  if,  upon  due  con- 
sideration, he  is  convinced  they  are  probably  right  and  he  is 
in  error,  it  is  his  duty  to  agree  with  them."  See  11  Plead- 
ing and  Practice,  304,  and  12  Cyc.  682,  for  collection  of 
cases.  The  instruction  ought  not  to  be  criticised  for  empha- 
sizing the  duty  of  the  jurors  to  show  deference  to  the  opinions 
of  each  other.  This  is  a  rule  constantly  recognized  in  every 
relation  of  life,  and  especially  in  the  administration  of  jus- 
tice. Courts  are  continually  revising  or  modifying  their 
judgments  as  a  result  of  the  light  thrown  upon  the  subjects 
involved  by  the  decisions  of  other  tribunals.  A  great  aid 
to  reaching  just  conclusions  is  always  to  be  found  in  weigh- 
ing and  criticising  the  opinions  of  other  men.  The  fact 
that  one  finds  himself  differing  from  the  majority  of  his  as- 
sociates should  compel  him  to  pause  and  examine  the  groimd 
of  his  own  opinion.  Of  course,  in  doing  this,  he  ought  not 
to  abandon  his  own  conclusions  if  convinced  of  their  cor- 
rectness, and  the  jury  was  so  cautioned  in  the  instruction 
given ;  on  the  other  hand,  the  jury  room,  as  said,  is  no  place 
for  mere  pride  of  opinion,  or  for  maintaining  in  the  spirit 
of  controversy  either  side  of  a  cause.  The  aim  ever  to  be 
kept  in  view  is  the  truth  as  it  shall  appear  from  the  evidence 
examined  in  the  light  of  the  instructions  of  the  court.  Noth- 
ing in  the  language  of  the  instruction  given  could  have  been 
construed  otherwise  by  the  jury.  The  object  of  giving  it 
was  to  impress  the  jurors  with  the  necessity  of  agreeing  upon 
a  verdict,  and  to  lead  them  to  a  fair  and  unbiased  examina- 
tion of  the  evidence  before  them.  They  had  been  out  seven- 
teen hours,  and  this  alone  exonerates  the  court  of  any  charge 
of  having  abused  his  discretion  in  urging  upon  them,  on  his 
own  motion,  the  necessity  of  agreeing  in  a  verdict.  State 
V.  Hale,  91  Iowa,  367;  Allis  v.  U.  8.,  155  TJ.  S.  117  (15 
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Sup.  Ct.  36,  39  L.  Ed.  91).  A  verdict  was  returned  at  11 
o'clock  in  the  evening  of  that  day,  and  this  clearly  indicates 
that  they  were  not  misled  by  the  instruction.  The  claim 
that  the  jury  was  kept  together  an  unreasonable  length  of 
time  is  unsound. 

The  evidence  was  such  as  to  warrant  the  verdict,  and 
the  judgment  is  affirmed. 


E.  S.  Thomas,  Appellee,  v.  Hardsoco  &  Bxtbton  bt  al., 
Defendants,  Martin  Hardsoco,  Appellant. 

Futnership:  AirrnoRiTY  of  managing  partner:  liabilfty  of  firm. 
One  dealing  with  a  firm  has  a  right  to  rely  on  the  provisions 
of  the  written  articles  of  the  partnership  exhibited  to  him;  and 
when  the  same  expressly  provides  that  a  designated  partner 
shall  have  the  management  and  control  of  the  Hrm  business, 
a  partnership  liability  attaches  for  articles  purchased  for  the 
benefit  of  the  firm,  although  a  note  is  executed  therefor  by  the 
managing  partner  alone;  and  such  liability  cannot  be  evaded 
by  showing  a  subsequent  change  in  the  articles  limiting  the 
manager's  authority,  of  which  the  seller  had  no  notice. 

Appeal  from  Wapello  District  Court. —  Hon.  F.  W.  Eiohbl- 
BEROER,  Judge. 

Tuesday,  March  10,  1908. 

Action  at  law  to  recover  the  purchase  price  of  two  car 
loads  of  com  which  plaintiff  alleges  that  he  sold  and  de- 
livered to  Hardsocg  &  Burton>  a  firm  composed  of  Martin 
Hardsocg  and  L,  D.  Burton.  The  said  firm  and  the  indi- 
vidual members  thereof  were  made  defendants.  Trial  was 
had  to  the  court  without  the  aid  of  a  jury,  resulting  in  judg- 
ment in  favor  of  plaintiff  against  each  of  the  defendants. 
The  defendant  Martin  Hardsocg  alone  appeals. —  Affirmed. 

Work  &  Work,  for  appellant. 
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A.  B.  Williams  and  A.  W.  Enoch,  for  appellee. 

Bishop,  J. —  On  January  1,  1903,  the  firm  of  Hardsoc^ 
&  Burton  was  organized  to  do  a  general  live  stock  business. 
The  agreement  therefor  was  reduced  to  writing,  and  therein 
it  is  recited,  among  other  things,  that  the  partnership  shall 
continue  until  January  1,  1905 ;  that  Burton  shall  manage 
the  business,  "  assuming  complete  control  of  all  departments, 
and  to  furnish  a  sufficient  amount  of  capital  for  the  purchase 
of  stock,''  etc. ;  that  Hardsocg  shall  turn  over  to  the  partner- 
ship all  farm  and  pasture  lands  owned  by  him  in  Wapello 
county,  "  and  to  purchase  such  feeds  as  the  second  party 
(Burton)  deems  advisable."  An  equal  division  of  the  profits 
from  the  business  is  provided  for.  It  appears  that  the  busi- 
ness was  at  once  entered  upon,  stock  was  purchased  and 
placed  upon  the  farms,  and  from  time  to  time  feed  was  pur- 
chased as  the  needs  of  such  stock  required.  Burton  made 
the  purchases,  and  as  a  rule  gave  to  the  person  purchased 
from  an  order  on  Hardsocg,  which  the  latter  honored  and 
paid.  In  December,  1903,  Burton  approached  plaintiff,  and 
requested  a  sale  to  the  partnership  of  a  lot  of  corn.  He  ex- 
plained the  partnership  relation,  and  showed  plaintiff  the 
written  agreement  providing  for  such  relation.  Plaintiff 
made  the  sale,  and  the  com  was  delivered  at  the  Hardsocg 
farm,  where  it  was  fed  out  to  the  stock.  At  the  time  of  the 
sale  Burton  explained  that  the  firm  had  no  ready  money,  and 
he  gave  to  plaintiff  a  demand  note  signed  by  himself  alone 
for  the  purchase  price.  And  this  was  with  the  understand- 
ing that  such  note  would  amoimt  to  a  memorandum  of  the 
sale,  the  price  to  be  paid,  etc.  On  May  12,  1904,  a  further 
sale  of  com  was  made  by  plaintiff  under  like  circumstances. 
This  action  was  brought  to  recover  the  purchase  price  of  said 
corn.  Hardsocg  appeared  for  himself  and  the  firm,  and,  in 
answer,  denied  the  purchase  of  any  com  by  the  firm  from 
plaintiff.  Further  denied  that,  under  the  partnership  agree- 
ment. Burton  had  any  right  or  authority  to  purchase  com 
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on  credit  and  charge  him,  said  defendant,  or  the  said  firm 
•with  the  expense  thereof.  Further,  it  is  alleged  that  in  Oc- 
tober, 1903,  the  partDership  articles  were  modified  by  oral 
agreement,  so  that  thereafter  all  feed  was  to  be  furnished  by 
Burton  **  on  his  own  individual  account  during  the  time  he 
should  thereafter  hold  and  keep  said  stock,  and  deduct  the 
purchase  price  and  value  of  feed  he  should  so  furnish,  and 
said  Hardsocg  to  furnish  the  pasture,  and  after  deducting  the 
purchase  price  and  feed  furnished  by  said  Burton,  and  the 
feed  theretofore  furnished  by  said  Hardsocg,  divide  the  sur- 
plus upon  sale  or  other  disposition  of  said  stock  with  said 
Hardsocg;  that  thereafter  the  business  of  said  contract  was 
conducted  under  the  new  and  modified  contract,  and  final 
settlements  made  accordingly;  that  said  Hardsocg  was  not 
a  partner  of  said  Burton,  nor  did  said  Burton  have  the  au- 
thority at  any  time  to  purchase  feed  for  said  stock,  and  es- 
pecially so  after  the  date  last  above  named.^'  In  reply,  plain- 
tiff denied  knowledge  of  any  change  in  the  partnership  agree- 
ment; alleged  that  the  sales  of  com  by  him  were  known  to 
and  approved  by  Hardsocg  'as  in  the  interest  of  the  partner- 
ship. 

For  a  reversal,  defendant  relies  solely  upon  error  of  the 
court  in  finding  that  the  purchases  of  com  from  plaintiff 
were  partnership  transactions.  We  think  there  was  no  er^ 
ror.  Plaintiff  had  a  right  to  rely  upon  the  provisions  of  the 
written  articles  shown  him.  By  such  articles  he  was  ad- 
vised that  Burton  was  general  manager  and  in  complete  con- 
trol of  the  business  of  the  firm.  And  Hardsocg  puts  con- 
struction on  this  provision  by  saying  in  the  course  of  his 
testimony:  "I  depended  on  him  (Burton  to  do  the  buying 
of  the  feed  for  these  cattle.'^  "  I  was  to  pay  for  the  feed.'* 
"  He  did  that  right  along,  and  I  paid  the  bills.''  Now,  the 
articles  contain  no  provision  forbidding  Burton  to  pledge  the 
credit  of  the  firm,  and  in  the  absence  of  such  provision  his 
authority  to  do  so  is  not  open  to  doubt.  Baxter  v,  Rollins, 
99  Iowa,  226.     That  he  (Burton)  intended  to  bind  the  firm 
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in  the  transactions  with  plaintiff  appears  from  his  own  testi- 
mony as  a  witness,  and  such  was  the  understanding  of  plain- 
tiff. Under  the  circumstances  it  cannot  be  material  that  the 
notes  were  signed  only  by  Burton.  They  were  given  and  ac- 
cepted for  property  purchased  for  the  firm,  and  intended  to 
represent  firm  obligations,  and  they  must  be  considered  as 
having  that  effect.  Seekell  v.  Fletcher,  53  Iowa,  330 ;  Bar- 
croft  V,  Haworth,  29  Iowa,  462.  The  oral  change  in  the 
articles  pleaded  by  defendant  cannot  be  given  force  to  defeat 
a  recovery  by  plaintiff.  The  articles  gave  notice  that  the 
business  would  be  continued  for  two  years,  and  it  was  be- 
ing conducted  with  Burton  in  charge  at  the  time  of  the 
transactions  with  plaintiff.  And  there  is  not  a  suggestion  in 
the  evidence  that  plaintiff  was  given  notice  of  any  change  by 
which  his  rights  could  be  affected. 

The  judgment  against  the  firm  is  in  full  force  because 
not  appealed  from,  and  we  think  the  judgment  against  Hard- 
socg  should  be  approved. —  Affirmed. 


State  op  Iowa  v.  Joseph  Snydeb,  Appellant 

Burglary:  roENxixY  of  defendant:  sufficiency  of  evii»nce.  On  a 
trial  for  breaking  and  entering  a  dwelling  house  in  the  night 
time,  with  intent  to  commit  larceny,  the  evidence  is  reviewed 
and  held  insufficient  to  identify  defendant  as  the  person  who 
committed  the  offense. 

Appeal  from  Cerro  Gordo  District  Court. —  Hon.  Clippokd 
P.  Smith,  Judge. 

Tuesday,  March  10,  1908. 

The  defendant  was  tried  on  an  indictment  charging  him 
with  breaking  and  entering  a  dwelling  house  in  the  nighttime 
with  the  intent  to  commit  larceny  therein.     There  was  a 
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trial  to  a  jury,  and  a  verdict  of  guilty,  and  from  a  judgment 
thereon,  the  defendant  appeals. — Reversed. 

J.  C.  Bdbinson  and  Clark  &  Chambers,  for  appellant 

H.  W.  Byers,  Attorney  General,  and  C.  W.  Lyons,  As- 
sistant Attorney  General,  for  the  State. 

Sherwin,  J. —  In  the  early  morning  of  July  23,  190,7, 
some  one  broke  and  entered  the  house  of  Carl  Meyer  and 
took  therefrom  certain  articles  of  personal  property.  The 
intruder  entered  through  a  window  in  the  lower  story  of  the 
house  by  removing  a  window  screen.  After  ransacking  the 
lower  part  of  the  house,  he  went  to  the  second  story,  and 
stepped  to  the  door  of  the  bedroom  occupied  by  said  Meyer. 
He  remained  there  a  moment,  when,  upon  observing  that  he 
was  discovered,  he  made  a  hasty  exit  from  the  house.  The 
testimony  of  Meyer,  who  was  the  only  one  who  saw  the  in- 
truder, is  substantially  as  follows : 

The  light  that  was  burning  down  in  the  lower  end  of  the 
hall  some  ten  or  twelve  feet  from  my  door  was  an  electric, 
four  candle  power  lamp.  .  .  .  The  footsteps  came  right 
straight  down  to  my  door,  so  far  as  I  could  tell.  .  .  . 
The  fellow  stepped  up  to  the  doorway,  and  stood  there  looking 
around  into  the  roonu  I  think  he  put  his  hands  up  to  the 
door  as  he  came,  •  •  •  and  dropped  them  down,  and 
partly  turned  his  face  or  body.  .  .  .  That  is,  when  I 
jumped  out  of  bed,  and  started  after  him  down  the  halL 
.  .  .  Of  course  I  did  not  get  sight  of  him  again.  .  .  . 
I  saw  him  stand  there  in  the  door  as  long  as  eight  or  ten 
seconds,  I  should  think.  ...  I  didn't  see  his  face  dis- 
tinctly. He  had  on  a  dark  colored  slouch  hat  ...  I 
know  the  height  of  the  door.  Figuring  from  that,  he  would 
be  about  five  feet  eight.  He  was  slender,  his  hair  seemed 
bushy,  and  he  had  his  hat  pulled  down  close  to  his  ears.  Of 
course,  I  got  his  full  outline,  the  light  shining  on  his  back, 
but  his  features  I  could  not  distinguish  on  account  of  the 
light  shining  on  his  back. 
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After  Mr.  Meyer  had  testified  as  above,  his  attention 
"was  called  to  the  defendant,  and  he  was  asked  the  following 
questions,  among  others:  "From  what  you  saw  there,  Mr. 
Meyer,  what  would  you  say  as  to  the  defendant  here  being 
the  man  you  saw  there  ? "  To  which  he  answered :  "  He  is 
the  same  fellow  I  saw  in  the  jail,  and  the  general  build,  and 
his  size,  and  all  that  is  as  close  to  the  description  of  the  man 
as  I  could  tell."  He  was  then  asked :  "  How  did  the  bushy 
hair  on  the  man  you  saw  there  that  night  correspond  with  the 
hair  of  the  defendant  ?  A.  Well,  of  course,  he  had  his  hat 
on.  I  could  not  tell  just  as  to  that.  It  seemed  to  me  as  if 
his  hair  was  quite  bushy,  what  I  could  see  from  his  outline 
from  the  back  of  his  head,  the  light  shining  on  his  back 
rather."  This  witness  further  testified  on  direct  examina- 
tion that  another  peculiarity  about  the  man  he  saw  in  his 
house  that  night  was  that  he  was  "  very  thin  waisted  and  was 
slender." 

We  have  given  substantially  all  of  the  testimony  of 
Meyer  which  in  any  way  tended  to  identify  the  defendant  as 
the  man  who  was  in  his  house  on  the  night  in  question.  On 
the  following  day  a  police  officer  of  Mason  City  was  over 
near  the  Iowa  Central  and  Chicago-Milwaukee  junction,  and 
discovered  the  defendant  some  distance  south  thereof  on  the 
Iowa  Central  track  traveling  south.  He  followed  him  some 
little  distance,  when  the  defendant  turned  around  and  came 
back.  The  police  officer  called  to  him  to  halt,  but  he  paid 
no  attention  to  him,  and  started  to  run.  After  the  police  of- 
ficer stopped  chasing  him  the  defendant  stopped  running, 
and  soon  thereafter  went  into  a  field  adjoining  the  track 
where  the  evidence  shows  that  he  remained  in  hiding  for  some 
little  time,  Another  police  officer  was  then  sent  for,  and 
upon  his  arrival  at  the  junction  the  two  officers,  aided  by  a 
citizen,  finally  captured  the  defendant  after  he  had  led  them 
a  chase  of  half  a  mile  or  more.  He  did  not  willingly  submit 
to  arrest,  and  after  his  arrest  he  was  searched  by  the  officers, 
and  they  found  on  his  person  a  small  file,  a  small  amount  of 
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red  pepper  in  a  sack,  and  three  keys;  one  of  which  was  a 
skeleton  key,  another  was  a  night  latch  key,  and  the  third 
was  a  padlock  key.  Immediately  after  the  arrest  the  police 
oflScer  endeavored  to  have  the  defendant  talk,  but  he  per- 
sistently refused  to  do  so.  Even  when  told  "  you  must  be 
a  thief  or  you  would  not  have  run  like  that/'  he  still  refused 
to  talk,  and,  according  to  the  testimony,  "he  just  dropped 
his  head  down,  and  sat  there." 

We  have  now  given  substantially  all  of  the  testimony 
which  can  fairly  be  said  to  indicate  guilt  on  the  part  of  the 
defendant,  and  we  are  very  decidedly  of  the  opinion  that  a 
man  should  not  be  sent  to  the  penitentiary  on  testimony  no 
more  clearly  identifying  him  with  the  commission  of  a  crime 
than  does  the  testimony  which  we  have  recited.  It  may 
possibly  be  that  the  defendant  is  the  man  who  broke  and  en- 
tered the  house  on  the  night  in  question,  but  every  presump- 
tion of  the  law  stands  between  him  and  conviction.  He  is 
presumed  to  be  innocent  until  he  is  proven  guilty  beyond  a 
reasonable  doubt.  It  matters  not  if  the  man  be  a  tramp  or 
a  man  who  may  possibly  be  an  outcast  in  other  respects, 
whatever  or  whoever  he  is,  he  is  just  as  much  entitled  to  the 
full  protection  of  the  law  as  is  any  citizen.  We  do  not  mean 
to  say  that  the  trial  court  took  any  different  view  of  this 
case,  but  .we  are  abidingly  convinced  that  it  was  in  error  in 
not  granting  the  defendant  a  new  trial.  If  the  defendant 
had  not  attempted  to  run  away  when  the  police  officers  were 
after  him,  it  would  hardly  be  contended  by  any  one  that  the 
testimony  of  Meyer  was  alone  sufficient  to  sustain  a  convic- 
tion, and  still  the  defendant  did  nothing  more  when  the  of- 
ficers were  after  him  than  many  men  might  have  done  under 
the  same  circumstances,  who  were  doing  nothing  more  serious 
than  tramping  or  attempting  to  steal  a  ride  on  a  passing 
train.  Another  circumstance  insisted  upon  as-  indicating 
guilt  was  the  possession  of  the  skeleton  key,  but  we  hardly 
think  it  safe  to  give  the  circumstances  much  weight,  because 
many  reputable  citizens  are  in  possession  of  such  keys,  and 
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the  further  fact  that  whoever  broke  into  the  house  in  ques- 
tion went  through  a  window,  when,  if  the  State's  theory  is 
correct,  the  defendant  with  his  skeleton  key  need  not  have 
gone  to  the  trouble  of  removing  a  screen  window.  All  that 
it  was  necessary  for  him  to  do,  if  he  were  the  party,  was  to 
use  the  key  which  the  State  claims  he  had  for  the  purpose. 
The  possession  of  red  pepper  by  a  man  engaged  in  nomadic 
walking  excursions  over  the  country  is  not,  in  our  judgment^ 
a  very  serious  matter. 

Some  complaint  is  made  of  the  rulings  on  the  introduc- 
tion of  evidence,  but  we  find  no  error  in  any  of  these  mat- 
ters. As  we  have  heretofore  indicated,  we  think  this  judg- 
ment should  be  reversed  because  of  the  insufficiency  of  the 
evidence.  It  is  therefore  ordered  accordingly,  and  the  case 
will  be  remanded. —  Reversed. 


Albert  Waltz,  by  his  next  friend,  A.  Waltz,  Appellee  v. 
Samuel  Etnier,  Jr.,  Gail  Etneetr,  and  Arthur  Et- 
NiER,  Appellants. 

Assault  and  battery:    damages:    pleadings.    A  petition  in  an  ac- 

1  tion  for  damages  for  assault  and  battery  which  alleges  actual 
damages,  asks  nominal  and  exemplary  damages  with  a  general 
prayer  for  a  substantial  sum,  when  followed  by  proof  of 
actual  damages  will  authorize  the  allowance  of  either  actual 
or  exemplary  damages. 

Same:    amendment.    An  amendment  which  is  intended  to  cover 

2  a  defect  in  the  original  {Reading,  if  unassailed,  will  be  treated 
as  accomplishing  that  end. 

Same:    proof  of  conspiracy.    Although  conspiracy  is   alleged   in 

3  an  action  for  assault  and  battery,  yet  where  all  but  one  of  the 
defendants  are  dismissed,  it  need  not  be  proven* 

Assault  and  battery:    fact  question.    Upon  conflicting  evidence  it 

4  is  for  the  jury  to  determine  who  was  the  aggressor  in  an  affray. 

Appeal   from   Story   District   Court. —  J.    R.    Whitaker, 

Judge. 
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Tuesday,  Maech  10,  1908. 

Action  at  law  to  recover  damages  for  an  assault  and 
battery.  The  case  was  dismissed  as  to  defendants  Gail  and 
Arthur  Etnier,  and  submitted  to  a  jury  upon  the  issues  joined 
between  plaintiff  and  Samuel  Etnier,  resulting  in  a  verdict 
and  judgment  for  plaintiff  in  the  sum  of  $100.  Defendant 
appeals. —  Affirmed. 

Bert  B.  Welty  and  E.  H.  Addison,  for  appellant. 

«7.  F.  Martin,  for  appellee. 

Deemeb,  J. —  The  petition  alleged  that  "  the  defendants 
Samuel  Etnier,  Jr.,  Arthur  Etnier,  and  Gail  Etnier  wrong- 
fully, willfully,  and  maliciously,  without  provocation,  struck, 
bruised,  and  beat  the  said  plaintiff  with  their  hands  and  fists, 
bruised  his  face,  his  head -and  body,  whereby  he  suffered  great 
pain  and  anguish,  and  was  thereby  damaged  in  the  sum  of 
$1,000,  no  part  of  which  has  been  paid  after  being  due  and 
payment  thereof  demanded.  Plaintiff  further  says  that  by 
reason  of  said  unlawful  assault,  bruising,  and  beating  of 
him  by  said  defendants  he  suffered  great  pain,  and  was 
obliged  to  employ  a  physician  and  have  his  said  injuries 
treated,  and  was  thereby  disabled,  and  which  expenses  of 
physician  he  believes  to  be  about  the  sum  of  $5,  and  he  asks 
nominal  and  punitive  damages  in  this  action  against  the  said 
defendants,  in  all  the  sum  of  $1,000,  as  aforesaid.  Where- 
fore plaintiff  demands  judgment  against  the  defendants  and 
each  of  them  in  the  sum  of  $1,000,  with  interest  thereon  at 
six  per  cent,  from  the  3d  day  of  March,  1906,  until  the  day 
at  which  judgment  shall  be  entered  in  this  action,  together 
with  costs  of  suit."  The  answer  was  a  general  denial  and  an 
aflSrmative  plea  of  self-defense.  After  the  evidence  had  been 
addticed  plaintiff  filed  an  amendment  to  his  petition,  which 
contained  the  following :     "  That  in  carrying  out  the  said 
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conspiracy  and  confederating  together  wrongfully,  as  afore- 
said, the  defendant  did  bruise,  beat,  kick,  and  injure  plaintiff 
about  the  face,  head^  and  body  to  his  damage  in  the  siun  as 
stated  in  his  original  petition,  for  which  amount  he  now  asks 
damages.  Wherefore  plaintiff  demands  judgment  against  the 
defendants  and  each  of  them  in  the  sum  of  $1,000,  with 
interest  at  six  per  cent  from  March  3,  1906,  imtil  the  day  at 
which  judgment  shall  be  entered  in  this  action,  together 
with  cost  thereof." 

Defendant  contends  that  the  trial  court  was  in  error 
in  instructing  that  the  jury  might  allow  plaintiff  either 
actual  or  exemplary  damages,  and  in  not  charging  that  his 
recovery  was  limited  simply  to  nominal  damages.  This  is 
based  upon  the  assumption,  first,  that  exemplary  damages 
will  not  be  allowed  unless  actual  damages  are  suffered  and 
asked;  and,  second,  that  no  actual  damages  were  asked  in 
the  petition.  It  is  true  that  the  original  petition  is  peculiar 
in  this  respect.;  but  we  think  it  alleges  actual  damages,  asks 
for  nominal  and  exemplary  damages,  and  closes  with  a  gen- 
eral prayer  for  a  substantial  sum.  But  however  this  may  be, 
the  amended  petition  covers  any  defects  there  may  have 
been  in  the  original,  and  as  there  was  no  attack  made  upon 
this  amendment  by  motion  or  otherwise  it  should  be  treated 
as  remedying  any^defect  there  may  have  been  in  the  original 
petition.  The  amendment  introduced  no  new  cause  of  action, 
and  there  is  no  reason  for  not  considering  it.  The  original 
petition  alleges  actual  damages,  however,  and  a  judgment 
for  a  substantial  sum  is  asked.  This  was  sufficient  to  justify 
the  instructions  given.  Of  course  exemplary  damages  will 
not  be  allowed  where  nothing  viore  than  nominal  damages 
are  asked  or  shown,  but  in  this  case  they  were  both  proved 
and  alleged. 

It  is  contended  that  there  is  no  evidence  tending  to 
show'  a  conspiracy  upon  the  part  of  the  defendants  and  no 
proof  of  malice.     It  was  unnecessary  to  show  a  conspiracy, 
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and  there  is  ample  testimony,  if  believed,  to  show  malice 
on  the  part  of  defendant  Samuel  Etnier. 

Further  it  is  argued  that  plaintiff  was  the  aggressor, 
and  that  the  defendant  was  acting  in  self-defense.  This  was 
a  question  for  the  .jury,  and  in  view  of  the  conflict  in  the 
testimony  upon  this  proposition  we  are  not  justified  in 
interfering  with  the  verdict.  Again  it  is  said  that  the 
verdict  is  excessive.  But  in  this  there  is  no  merit.  "  There 
is  ample  testimony  to  support  it.  The  affair  was  doubtless 
a  neighborhood  quarrel  or  fight;  but  the  jury  was  justified 
in  finding  that  defendant  should  pay  the  penalty  for  his 
victory  over  the  plaintiff. 

No  error  appears  and  the  judgment  must  be,  and  it  is. 


H.  E.   SiEMONSMA,  Appellee,  v.   Chcago,  Milwaukee  &         142    317 
St.  Paul  Kail  way  Company,  Appellant. 

Appeal:    ruungs  upon  evidence:    review.    No  appeal  lies  from  a 

1  ruling  on  evidence:  such  a  ruling  can  only  be  reviewed  where 
the  error  inheres  in  the  judgment  and  by  the  appeal  it  is 
sought  to  modify  or  reverse  the  judgment. 

Carriers:    delay  op  shipment:    damages:    contracts  limiting  ua- 

2  bility:  evidence.  Under  the  statute  the  liability  of  a  carrier 
to  transport  a  shipment  with  reasonable  dispatch  cannot  be 
avoided  or  limited  by  contract;  and  where  live  stock  is  ac- 
cepted for  shipment  recovery  for  an  unreasonable  delay  is 
not  barred  by  a  contract  that  the  shipper  shall  not  be  re- 
sponsible for  damages  arising  therefrom.  Evidence  held  in- 
sufficient  to  show  unreasonable   delay. 

Appeal  from  Sioux  District  Court. —  Hon.  Wm.  Hutchin- 
son, Judge. 

Wednesday,  Makch  11,  1908. 

Action  at  law  to  recover  damages  growing  out  of  the 
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negligence  of  defendant  in  connection  with  a  shipment  of 
cattle.  There  was  a  verdict  in  favor  of  plaintiff,  on  which 
judgment  was  entered.  Both  parties  appeaL  The  defend- 
ant will  be  denominated  the  appellant;  its  appeal  being  first 
in  point  of  time. —  Reversed. 

Shull,  Famsworth  &  Sammis,  J.  H.  Hutchinson,  and 
C.  A  ..Plank,  for  appellant. 

0.  Klay  and  0,  T.  Hatley,  for  appellee. 

Bishop,  J. —  We  may  first  dispose  of  plaintiff's  appeal. 
Defendant  operates  a  line  of  railway  from*  Chicago  west 
across  the  States  of  Illinois  and  Iowa,  crossing  the  Missis- 
sippi river  at  Savanna,  Plaintiff  resides  at  Eock  Valley,  a 
station  on  the  line  of  defendant's  railway  in  Sioux  county, 
Iowa.  On  Monday,  July  3,  1905,  plaintiff  delivered  to 
defendant  for  shipment  from  Eock  Valley  to  Chicago  two 
hundred  and  forty-three  head  of  cattle,  and  it  is  the  conten- 
tion made  by  him  in  pleading  that  the  shipment  contract  en- 
tered into  was  oral  in  part.  He  says  that  it  was  orally 
agreed  by  defendant  that  said  cattle  should  be  transported 
by  special  train,  "  and,  while  it  could  not  guarantee  to 
transport  said  cattle  in  28  hours,  it  would  use  every  effort 
to  do  so,  and  to  deliver  said  stock  in  Chicago  in  time  for  the 
market  held  on  the  second  da^jr  after  leaving  Eock  Valley  " ; 
that  after  said  stock  had  been  accepted  by  defendant,  and 
loaded  on  cars,  "  the  parties,  for  the  purpose  of  enabling 
the  persons  in  charge  of  said  stock  to  prove  their  right  to 
free  transportation,  reduced  part  of  the  oral  agreement  to 
writing,''  and  a  copy  of  the  writing  is  attached.  On  its  face 
the  writing  is  designated  as  a  "  Limited  Liability  Live 
Stock  Contract,"  and  one  of  the  provisions  thereof  is  that 
"  the  company  shall  not  be  liable  for  injury  or  damage  to  said 
stock  by  or  on  account  of  the  delay  thereof  during  its  trans- 
portation, and  it  does  not  agree  to  deliver  said  stock  at 
destination  at  any  specified  time."     According  to  the  further 
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allegation  of  the  petition,  the  stock  was  not  delivered  in  Chi- 
cago within  twenty-eight  hours,  or  on  the  morning  of  the  sec- 
ond day  after  shipment,  and  on  this  is  predicated  the  claim 
for  damages.  The  answer  of  defendant  makes  denial  of  the 
oral  agreement  pleaded,  and  it  is  allied  that  the  writing 
exhibited  by  plaintiff  contains  all  the  agreements  between 
the  parties  respecting  the  shipment- in  question.  On  the 
trial  plaintiff  sought  to  make  proof  of  the  oral  agreement 
pleaded,  and,  defendant  objecting,  he  was  not  permitted  to 
do  so.  The  case  was  then  tried  and  submitted  to  the  jury, 
on  the  theory  that  the  writing  evidences  the  contract  of  the 
parties.  On  the  coming  in  of  the  verdict  plaintiff  did  not 
complain  thereof,  as  to  the  amoimt  or  otherwise,  by  motion 
for  new  trial,  nor  did  he  save  an  exception  to  the  judgment 
entered  thereon  in  his  favor. 

In  plaintiff's  notice  of  appeal,  it  is  stated  that  the 
appeal  is  **from  the  rulings  and  judgment  of  the  district 
court,"  etc.  In  the  brief  it  is  said  that  the  error  relied  on 
,    .  ,       for  reversal  arose  out  of  the  refusal  of  the 

1.  appeal:  nii- 

oSdoS':         court  to  permit  plaintiff  to  make  proof  of  the 
review.  ^^j   agreement   pleaded.     Just  what  is   in- 

tended by  the  appeal  is  not  easy  to  determine.  We 
cannot  believe  that  plaintiff  wants  the  judgment  in  his 
favor  —  of  which  he  has  not  and  does  not  complain  as  inade- 
quate—  reversed.  And  yet  he  says  as  much  in  presenting 
his  appeal,  while  on  defendant's  appeal  he  strenuously  in- 
sists that  the  judgment  was  right,  and  should  be  affirmed. 
Counsel  does  not  point  out  to  us  how  we  may  at  one  and  the 
same  time  both  reverse  and  affirm  a  judgment,  and  we  confess 
our  inability  to  meet  the  problem.  It  may  be  —  and  this 
seems  most  probable  —  that  the  appeal  is  expressive  only  of  a 
desire  that  we  rebuke  the  trial  court  for  error  in  the  ruling 
on  evidence,  and,  having  done  this,  that  we  stop  short  of 
any  interference  with  the  judgment.  Respecting  this,  it 
is  sufficient  to  say  that  no  appeal  lies  from  a  ruling  on  evi- 
dence. Such  can  only  be  reviewed  where  the  error  inheres 
Vol.  137  U.— 39 
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in  the  judgment,  and  the  appeal  is  brought  to  secure  a  modi- 
fication or  reversal  of  such  judgment.  See  Code,  section  4101, 
and  cases  cited  thereunder. 

11.  Coming  now  to  a  consideration  of  defendant's  ap- 
peal, it  is  proper  that  we  take  note  to  begin  with  of  the  issue 
upon  which  the  case  was  tried.  The  trial  court,  as  we  have 
2.  Carriers:  sccu,  took  the  vicw  that  the  coutract  rights  of 

shipment:         the  partics  wcrc  measured  by  the  provisions  of 

damages:  con-        ...  .  ,,  -  .  .  - 

tracts  limiting    the  Writing  Signed  by  them  at  the  time  of 
dence.  shipment,  and  rejected  the  evidence  brought 

forward  by  plaintiff  to  establish  an  oral  agreement  ad- 
ditional thereto.  And,  in  disposing  of  the  appeal,  we 
are  required  to  proceed  upon  the  like  theory,  and  accept 
of  the  action  as  one  having  reference  back  only  to  the  writ- 
ten contract.  It  will  be  remembered  that  one  of  the  provi- 
sions of  such  contract  is  that  the  defendant  shall  not  be 
liable  for  damages  caused  by  delay  in  transportation,  nor 
shall  it  be  held  to  any  particular  time  for  delivery.  The 
petition  alleges  that  twenty-eight  hours  is  a  reasonable  time 
in  which  to  make  the  run  from  Eock  Valley  to  Chicago, 
and  that  had  the  run  been  so  made,  the  cattle  would  have 
arrived  at  the  stockyards  in  Chicago  on  the  morning  of 
July  5th  in  ample  time  for  the  market  of  that  day.  The 
allegation  follows  that  defendant  did  not  use  proper  effort 
to  accomplish  the  shipment  in  said  time;  that  "by  reason 
thereof,  at  the  expiration  of  twenty-eight  hours  from  leaving 
Rock  Valley,  said  stock  had  only  reached  Savanna,  .  .  . 
and  under  the  provisions  of  the  United  States  statutes  said 
stock  had  to  be  there  unloaded,  fed,  and  watered,  and  kept 
for  at  least  five  hours'';  that  in  consequence  of  all  which 
plaintiff  was  not  able  to  put  his  cattle  on  sale  in  Chicago 
until  the  market  opening  on  the  morning  of  the  following 
day.  The  damages  claimed  are  based  upon  an  alleged  de- 
cline in  the  market  price,  also,  in  the  additional  depreciation 
in  the  condition  of  the  cattle  caused  by  the  delay.  As  we 
have  seen,  the  defendant  relies  upon  the  written  contract| 
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and  denies  that  the  shipment  was  unreasonably  or  negligently 
delayed.  At  the  close  of  all  the  evidence  in  the  case,  the  de- 
fendant moved  for  an  instructed  verdict  in  its  favor,  on  the 
'ground,  among  others,  that  negligence  on  its  part  had  not 
been  shown.  The  motion  was  overruled.  The  like  con- 
tention was  presented  by  motion  for  new  trial  after  verdict, 
and  such  motion  was  overruled.  Out  of  these  rulings  arise 
the  matter  of  error  principally  relied  upon  to  reverse  the 
judgment 

The  rules  of  law  applicable  to  the  subject  are  well  set- 
tled, and  it  will  not  be  found  amiss  to  take  brief  note  there- 
of looking  into  the  evidence.  Where  a  railway  company 
accepts  live  stock  for  shipment,  it  becomes  its  duty  to  trans- 
port the  same  with  all  reasonable  dispatch  to  the  point  of 
destination.  This  is  not  only  a  rule  of  the  conunon  law,  but 
in  this  State  it  is  so  provided  by  statute.  Code,  section  2116. 
Further,  it  is  a  matter  of  statute  that  the  liability  conse- 
quent in  law  upon  a  failure  to  properly  perform  the  duty 
cannot  be  avoided  or  limited  by  any  provision  inserted  in 
the  shipment  contract.  Code,  section  2074.  So  it  is  that 
where,  as  here,  stock  is  accepted  for  shipment  without  any 
agreement  in  terms  respecting  the  time  of  delivery  at  the 
place  of  destination,  but  with  an  agreement  that  the  carrier 
shall  not  be  responsible  for  damages  arising  out  of  any  delay 
in  shipment,  the  shipper  is  not  debarred  from  a  recovery  if, 
in  truth,  the  delay  was  unreasonable  and  hence  negligent. 
As  in  all  other  cases  where  a  right  to  damages  is  predicated 
on  n^ligence,  the  proof  must  come  from  him  who  asserts 
the  failure  of  duty. 

Recurring  now  to  the  record  before  us,  it  appears  that 
the  cattle  were  loaded  on  cars  at  Rock  Valley  at  about  6 :30 
o^clock  in  the  evening.  They  were  taken  through  on  a  regu- 
lar stock  train  which  was  scheduled  to  arrive  at  Savanna, 
a  division  station,  at  9 :05  o^clock  on  the  evening  of  the  next 
day.  In  fact,  the  train  reached  the  station  fifteen  minutes 
late.     It  will  thus  be  seen  that  substantially  twenty-seven 
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hours  were  consumed  in  making  the  run.  At  Savanna  the 
cattle  were  unloaded,  fed,  and  watered  and  this  in  conformity 
with  the  federal  statute,  which  provides  that  the  cattle  shall 
not  be  permitted  to  remain  in  cars  longer  than  twenty-ei^t* 
hours  without  being  unloaded,  fed,  watered,  and  allowed  to 
rest  at  least  five  hours  before  being  reloaded.  The  cattle  in 
question  were  unloaded  about  eleven  o'clock,  fed  and  watered. 
Reloading,  under  the  law,  could  not  begin  before  four  o'clock 
a.  m.,  and  it  appears  that  at  least  an  hour's  time  would  be 
necessary  to  that  process.  The  schedule  time  for  stock  trains 
from  Savanna  to  the  stockyards  in  Chicago  was  eight  hours. 
From  this  it  becomes  apparent  that  it  was  impossible  for  a 
train  operated  under  the  time  schedule  to  make  the  run  from 
Rock  Valley  to  the  stockyards  in  Chicago  in  twenty-ei^t 
hours,  or,  stating  the  proposition  in  the  other  form,  for  a 
train  leaving  Rock  Valley  on  Monday  evening  to  reach  the 
Chicago  yards  in  time  for  Wednesday  morning  market 
And  from  this  it  follows  that,  if  negligence  there  was  on 
the  part  of  defendant,  it  consisted  in  operating  its  train 
imder  a  time  schedule  imreasonably  slow.  And,  in  respect  of 
this,  there  is  no  competent  evidence  in  the  record.  We  find 
nothing  having  possible  bearing,  except  the  testimony  of 
several  stockmen  who  say  that  in  times  past  they  had  accom- 
panied stock  to  Chicago,  and  the  trip  had  been  made  in 
twenty-eight  hours  or  less.  Cross-examination  developed 
that,  when  trips  had  been  made  in  that  number  of  hours,  it 
had  been  made  by  special  train,  and  generally  run  on  Sun- 
day, when  the  tracks  were  comparatively  dear.  It  would  be 
contrary  to  all  authority  and  against  all  reason  to  say  that 
such  testimony  should  be  accepted  as  sufficient  to  convict  a 
railway  company  of  adopting  for  the  movement  of  its  trains 
a  time  schedule  so  far  dominated  by  unreason,  as  that  opera- 
tion thereunder  must  be  accepted  as  of  itself  constituting 
negligence. 

We  think  the  motion  for  a  verdict  should  have  been 
sustained.     Having  reached  this  conclusion,  it  is  not  neces- 
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Bary  that  we  consider  other  questions  made  in  argument. 
The  judgment  is  reversed,  and  the  case  is  ordered  remanded 
for  a  new  trial —  Reversed. 


Nancy  Gates   et  ax.  v.  D.  A.  Cole  gsT  al.,  Appellants.  [iso 


WiUs:    iiNDUE  influence:    burden  of  proof:    evidence.    Undue  in- 

1  fluence  in  the  making  of  a  will  which  will  avoid  the  instru- 
ment must  be  proven  by  the  party  alleging  it,  and  must  be 
shown  that  it  operated  upon  the  mind  of  the  testator  at  the 
very  time  the  will  was  executed  to  such  an  intent  that  the  will 
was  the  result  thereof.  Evidence  held  insufficient  to  show 
such  influence  as  to  justify  setting  the  will  aside. 

Same.    Neither  opportunity  to  exercise  undue  influence,  nor  advise 

2  and  solicitation,  will  render  a  will  invalid  unless  it  is  further 
shown  that  the  testator's  will  was  overcome  thereby. 

Same:    testamentary  capacity  :    Senile  dementia:    evidence.    Where 

3  senile  dementia  is  relied  upon  to  invalidate  a  will  it  must  appear 
that  the  disease  had  progressed  to  such  a  stage  that  the  testator 
had  not  the  requisite  intelligence  to  comprehend  the  condition 
and  extent  of  his  property,  and  the  persons  who  would  ordi- 
narily be  his  beneficiaries. 

Same:    presumption  as  to  incapacity:    burden  of  proof.    The  bur- 

4  den  of  proving  a  condition  of  mind  rendering  a  testator  in- 
capable of  making  a  will  is  upon  the  contestant,  but  when  once 
e^ablished  the  presumption  of  its  continuance  arises;  this 
presumption,  however,  may  be  overcome,  but  on  this  question 
the  proponent  has  the  burden. 

Mental   inci^acity:    evidence.    Evidence    reviewed    and    held    in- 

5  sufficient  to  show  senile  dementia  rendering  the  testator  in- 
capable of  making  a  will. 

Appeal  from  Boone  District  Court —  Hon.  J.  R.  Whitakeb, 

Judge. 

Wednesday,  March  11,  1908. 

This  is  an  action  brought  to  set  •aside  the  will  of  Ma- 
tilda Cole,  deceased,  on  the  ground  of  mental  incapacity  and 
undue  influence.     There  was  a  trial  to  a  jury  and  a  verdict 
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against  the  wilL     The  defendants,  who  were  the  proponents 
of  the  will,  appeal. —  Reversed. 

GoodyJeoontz  &  Mahoney,  for  appellants. 

D.  0.  Baker  and  0.  W.  CrookSy  for  appellees. 

Shebwin,  J. —  Matilda  Cole,  the  testator,  died  in  De- 
cember, 1905,  leaving  surviving  her  a  son,  David  A,  Cole, 
one  of  the  defendants  herein,  and  her  daughter,  Nancy  C, 
Gates,  one  of  the  plaintiffs.  The  other  plaintiffs  are  grand- 
children of  Matilda  Cole.  The  deceased  was  the  widow  of 
Mathew  R.  Cole,  who  died  intestate  in  1887.  After  the 
death  of  her  husband,  Mrs.  Cole  continued  to  reside  in  the 
family  homestead,  and  died  there  in  December,  1905.  She 
had  lived  where  she  died  for  about  fifty  years.  The  will 
in  question  was  executed  on  the  29th  day  of  Jime,  1903,  and 
at  that  time  she  was  past  seventy-five  years  of  age.  One 
witness  testified  that  she  was  then  seventy-six  and  another 
that  she  was  seventy-nine.  Her  death  resulted  from  a  frac- 
tured hip.  After  her  death,  the  will  in  question  was  duly 
probated,  and  thereafter  this  action  was  l)rought  to  contest 
its  validity;  the  contestants  alleging  undue  influence  on 
the  part  of  the  defendant,  David  A.  Cole,  and  his  'wife, 
Martha,  and  also  the  mental  incapacity  of  the  testator  at  the 
time  the  will  was  made.  The  jury,  in  answer  to  special 
interrogatories,  found  both  mental  incapacity  and  undue  in- 
fluence. As  the  finding  on  each  of  these  issues  is  vigorously 
assailed,  and  as  we  believe  the  evidence  wholly  insuflScient 
to  support  either,  we  shall  review  the  evidence  upon  which 
the  contestants  chiefly  rely  for  an  affirmance.  Mathew  R. 
Cole,  the  testator^s  husband,  was  a  farmer  and  died  intestate, 
the  owner  of  two  hundred  and  forty  acres  of  land.  This 
land  was  subsequently -partitioned  in  land ;  the  widow  receiv- 
ing one  hundred  and  twenty  acres,  the  two  living  children 
forty  acres  each,  and  the  widow  and  children  of  a  deceased 
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son  the  remaining  forty  acres.  Still  later  the  widow,  Matil- 
da Cole,  sold  and  conveyed  forty  acres  of  the  land  which 
she  had  received  to  her  son,  David  A,  Cole,  who  is  a  defend- 
ant herein,  and  forty  acres  to  one  Harris,  so  that,  at  the  time 
of  the  execution  of  her  will  and  at  the  time  of  her  death, 
she  owned  but  forty  acres  of  the  land,  which  she  had  origi- 
nally acquired  by  the  partition  proceedings.  This  forty  acres 
she  devised  to  David  A.  Cole  and  the  rest  of  her  estate, 
consisting  of  personal  property  of  the  value  of  about  $2,000, 
she  left  to  her  daughter  Nancy,  to  the  children  of  a  deceased 
son,  and  to  a  young  man  whom  she  had  raised.  At  the  time 
of  his  father's  death,  as  we  understand  the  record,  David 
was  residing  in  Webster  county,  but  soon  thereafter  he  moved 
to  Boone  county,  and  settled  on  the  forty-acre  tract  that  he 
had  obtained  from  his  mother,  and  near  her  residence,  where 
he  lived  until  her  death.  He  and  his  family  were  at  his 
mother's  home  very  often,  and  during  the  last  few  years  of 
her  life  he  transacted  most  of  her  business  for  her,  and 
looked  after  her  affairs  generally.  The  evidence  is  prac- 
tically conclusive  that  Mrs.  Cole  relied  greatly  and  naturally 
upon  David  and  his  family,  and  that  she  often  expressed 
her  appreciation  of  their  kindness  and  work  in  her  behalf. 

The  contestants  rely  upon  this  close  relationship  and 

upon  a  few  particular  transactions  to  support  their  claim 

of  imdue  influence.     As  to  the  latter,  the  record  discloses 

that  Matilda  Cole  gave  the  husband  of  one  of 

1.  Wills:  undue  i  i         -i  •     •  i  i 

influence:  her  granddaughters  permission  to  draw  wood 
5«^**^*'  across  a  forty  of  her  land  which  was  at  the 
time  rented  to  her  son  David ;  that  David  ob- 
jected thereto,  because  it  would  interfere  with  his  fences,  and 
finally  excluded  Harris.  At  another  time  David  induced  his 
mother  to  kill  only  two  hogs,  in  place  of  three,  for  her  win- 
ter supply  of  pork.  He  suggested  to  his  sister  Nancy  that 
his  mother's  house  "  be  cleaned  up  a  little."  He  asked  one 
Redenbaugh,  who  seems  to  have  been  making  the  old  lady  an 
extended  visit  on  the  strength  of  his  former  courtship  of  a 
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daughter,  to  depart,  telling  him  at  the  time  that  his  mother's 
maid  threatened  to  leave  if  he  did  not  It  was  also  shown 
that  Matilda  Cole  gave  a  young  maid  a  pair  of  stockings^  with 
th^  request  that  she  say  nothing  to  David  about  it  At  an- 
other time  she  gave  a  friend  $1,  and  asked  her  maid  not  to 
tell  her  son. 

The  contestants*  most  serious  claim  relates  to  the  time 
when  the  will  in  question  was  made,  and  to  the  circumstances 
surrounding  its  execution.  Matilda  Cole  lived  about  seven 
miles  from  Boone,  and  on  the  day  in  question  she  was  taken 
there  by  David  and  his  wife  for  the  purpose  of  making  a 
will.  Mr.  Crooks,  of  coimsel  for  the  appellees,  was  an  old 
acquaintance  and  had  drawn  one  will  for  her,  and,  when  they 
reached  Boone,  she  suggested  that  he  be  employed  for  that 
occasion.  David,  however,  suggested  that  she  go  to  the  of- 
fice of  Mr.  Goodykoontz,  because  it  was  nearer,  and  because 
Mr.  Crooks  was  deaf.  His  mother  readily  acquiesced  in  the 
suggestion,  and  she  was  accordingly  helped  to  the  oflSce  of 
Mr.  Goodykoontz,  where  the  will  was  drawn  at  her  instance, 
and  as  she  dictated,  and  where  it  was  signed  by  her  and  duly 
witnessed.  While  counsel  for  appellees  make  the  claim  that 
Martha  Cole  was  present  when  the  will  was  prepared  by  Mr. 
Goodykoontz,  and  when  it  was  signed  by  the  testator,  and  that 
David  prepared  and  handed  to  the  attorney  a  memorandum  of 
what  it  should  be,  there  is  not  a  particle  of  evidence  sustain- 
ing such  claim,  nor  is  there  any  evidence  from  which  such 
an  inference  may  rightly  be  drawn.  There  is  nothing  in  the 
record  but  inference  tending  to  show  that  either  David  Cole 
or  his  wife  knew  what  disposition  the  mother  desired  or  in- 
tended to  make  of  her  properly.  On  the  other  hand,  the 
evidence  does  show  that  she  at  that  time  acted  freely  and 
without  any  restraint.  Undue  influence  must  be  proven  by 
the  party  alleging  it,  and  it  must  further  be  proven  that  it 
operated  upon  the  mind  of  the  testator  at  the  very  time  the 
will  was  executed  to  such  an  extent  that  the  will  was  the  re- 
sult hereof.     Townsend  v,  Townsend,  128  Iowa,  621. 
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It  may  be  conceded  that  the  evidence  shows  opportunity 
for  undue  influence ;  but  the  opportunity  shown  is  no  greater 
than  should  be  present  in  all  such  cases  if  the  child  pos- 
Sam  ^^^  ^®  ^^^®  which  the  relationship  demands, 

and  opportunity  alone  is  wholly  insufficient  to 
establish  undue  influence.  Perkins  v.  Perkins,  116  Iowa, 
253.  Even  advice  and  solicitation,  no  matter  how  insistent 
they  may  have  been,  will  not  make  a  will  invalid  unless 
it  be  further  shown  that  the  freedom  of  the  testator^s  will 
was  overcome  thereby.  Chambers  v.  Brady,  100  Iowa,  622 ; 
Townsend  v.  Townsend,  supra.  We  have  given  the  record 
the  consideration  the  case  demands,  and  reach  the  conclusion 
that  the  will  was  not  the  product  of  undue  influence. 

On  the  question  of  the  testator's  mental  capacity  at  the 
time  the  will  was  executed,  the  case  at  first  blush  appears  to 
present  a  more  difficult  question;  but  upon  careful  analysis 
8.  Same:  testa-      of  the  evidence  we  do  not  think  it  in  reality 
S«5^^a#     does.     It  is  the  contention  of  the  appellees 
deuce  that  the  evidence  shows  senile  dementia  ex- 

tending, over  a  period  of  several  years  prior  to  the  mak- 
ing of  the  will,  and,  unless  the  evidence  sufficiently  sus- 
tains such  contention,  they  have  no  basis  for  the  finding  of 
mental  incapacity  when  the  will  was  made,  because  their 
testimony  all  relates  to  the  testator's  condition  some  time  be- 
fore its  execution.  Before  we  discuss  the  evidence  upon 
which  the  contestants  rely,  it  will  be  well  to  note  what  senile 
dementia  really  is.  That  it  differs  greatly  both  in  process 
and  progress  of  decay  is  freely  admitted  by  all  writers  on  the 
subject  Medical  observers  say  that  it  cannot  be  described 
by  any  positive  characters;  that,  in  its  gradual  advance  to 
incompetency,  it  embraces  a  wide  range  of  infirmity,  vary- 
ing from  simple  lapse  of  memory  to  complete  inability  to 
recognize  persons  or  things ;  "  that  often  the  mental  infirmity 
of  the  aged  is  by  no  means  as  serious  as  might  be  supposed 
at  first  sight,  and  that,  to  use  a  figure  of  speech,  the  mind 
may  be  superficially  rotted  while  it  is  sound  at  the  core.'' 
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It  is  generally  said  that  one  of  the  surest  symptoms  of  men- 
tal decay  is  the  loss  of  memory ;  and  especially  in  respect  of 
names  and  dates ;  but  it  is  fully  recognized  in  the  authorities 
that,  while  an  old  person  may  appear  oblivious  in  such  mat- 
ters, his  mental  grasp  of  the  relations  he  sustains  to  others 
and  more  especially  to  the  immediate  members  of  his  family, 
and  to  others  who  would  be  the  natural  objects  of  his  bounty, 
and  of  his  own  interest  and  affairs,  his  capacity  and  solid 
understanding  may  still  remain  firm.  Failure  of  memory  is 
.  not  alone  enough  to  create  testamentary  incapacity,  unless 
it  extends  so  far  as  to  be  inconsistent  with  the  ^'  sound  and 
disposing  mind  and  memory  "  requisite  for  all  wills.  "  Great 
age  alone  does  not  constitute  testamentary  disqualification," 
and  "  there  is  no  presumption  against  a  will  because  made 
by  a  man  of  advanced  age,  nor  can  incapacity  be  inferred 
from  an  enfeebled  condition  of  mind  or  body."  Horn  v. 
Pullman,  72  N.  Y.  269.  The  law  wisely  sustai^is  wills 
made  by  persons  of  impaired  mental  and  bodily  powers,  pro- 
vided it  appeiirs  that  the  will  is  the  uninfluenced  act  of  the 
testator,  and  he  has  the  requisite  intelligence  to  comprehend 
the  condition  and  extent  of  his  property  and  remember  the 
persons  who  would  ordinarily  be  his  beneficiaries.  In  Batiks 
V.  Ooodfellow,  L.  R.  5  Q.  B.  549,  Chief  Justice  Cochburn 
held  that,  though  mental  power  be  reduced  in  old  persons 
below  the  ordinary  standard,  yet,  if  the  testamentary  act 
is  understood  and  appreciated  in  its  different  bearings,  if  the 
mental  faculties  retain  enough  strength  to  comprehend  the 
transaction  entered  upon,  the  power  to  make  a  will  remains. 
In  other  words,  to  constitute  senile  dementia,  there  must  be 
such  a  failure  of  the  mind  as  to  deprive  the  testator  of  in- 
telligent action.  Such  is  the  rule  of  our  cfwn  cases,  and  the 
rule  established  by  the  great  weight  of  authority.  See  Town- 
send  V.  Townsend,  supra;  Fothergill  v.  Fothergill,  129  Iowa, 
93 ;  Perkins  v.  Perkins,  supra;  Lingle  v.  Lingle,  121  Iowa, 
133. 

The  burden  of  proving  such  general  and  settled  tmsound- 
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ness  of  mind  prior  to  the  29th  of  June,  1903,  as  to  render 

the  testator  incapable  of  making  a  valid  will,  rested  on  the 

contestants.     But,  when  such  condition  is  once 

sumption  as  to    established,  the  presumption  arises  that  it  con- 

incapacity:  ,  , 

burden  of         tiuucs.     Ktrshev  V.  Eirsher,  120  Iowa,  337. 

proof.  ,  '  ' 

Such  presumption  may,  of  course,  be  overcome 
by  proof  that  the  condition  did  not  exist  when  the  will  was 
executed,  but  the  burden  of  so  doing  then  rests  upon  the  pro- 
ponents. 

The  evidence  relied  upon  by  the  contestants  to  show  sen- 
He  dementia  for  years  before  the  will  was  executed  is  substan- 
tially as  follows :     Robert  D.  Koyster,  who  was  the  most  im- 
portant witness  for  them,  testified  that  he  had 

6.  Mental  im- 

cAfAciTY:  known  the  testator  for.  a  great  many  years, 
and  that  the  last  business  he  did  for  her  and 
the  last  talk  on  business  matters  he  had  with  her  were  some- 
thing like  fifteen  years  before.  He  said  he  did  not  know  any- 
thing about  her  capacity  to  transact  business  in  1903,  but  that 
a  long  time  prior  thereto  he  had  a  conversation  with  her  re- 
lating to  the  removal  from  a  church  of  some  old  seats  and  a 
pulpit  which  had  been  placed  therein  during  her  husband's 
life.  She  wanted  them  left  in  the  church,  and  gave  as  her 
reason  therefore  that  her  husband  had  contributed  liberally  to 
the  church.  Royster  also  testified  that  during  the  last  few 
years  of  her  life  the  testator's  eyes  did  not  look  as  they  had 
formerly  looked,  and  that  there  was  a  diflFeren6e  in  her  appear- 
ance which  he  could  not  explain.  "  She  was  getting  weaker. 
She  was  more  dull  then  she  used  to  be ;  wasn't  so  bright,  like 
all  old  people  getting  old  and  going  down."  Based  on  the 
facts  testified  to,  the  witness  then  said  that  in  his  judgment 
the  testator  was  incapable  of  making  a  will.  Conceding  the 
truth  of  the  facts  related,  they  fall  far  short  of  supporting 
the  conclusion  drawn  therefrom  by  the  witness.  They  de- 
scribe conditions  present  in  the  case  of  nearly  every  old  per- 
son, and  surely  mental  incompetency  cannot  be  predicated 
thereon.     Moreover,  the  further  testimony  of  the  same  wit- 
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ness  almost,  conclusively  demonstrates  the  error  of  his  conclu- 
sion. J.  F.  Richey  testified  that  for  two  or  three  years  be- 
fore her  death  the  testator^s  eyes  did  not  "  look  as  bright  as 
they  used  to  be.''  "  She  told  things  over  and  over  several 
times.''  He  said  she  did  not  talk  business  matters,  but  told 
him  that  she  "  had  to  do  as  David  and  Martha  told  her."  The 
witness  then  said  that  he  thought  her  incapable  of  making  a 
valid  wilL  The  same  witness  said  on  cross-examination  that 
"  other  reasons  why  I  say  she  was  of  unsound  mind  is  be- 
cause she  was  an  old  lady,  and  she  had  no  education.  She 
was  too  old  to  make  a  will.  A  person  of  that  age  is  in- 
capable is  my  idea."  Mary  Sewer  testified  that  Mrs.  Cole 
was  forgetful ;  that  she  used  to  drop  her  cane  and  "  tell  it  to 
come  back  to  her,  and  tell  it  to  lay  there  if  it  didn't  want 
to."  .  .  .  "When  she  would  go  to  wind  it  (the  dock), 
she  would  say  she  had  to  wind  the  clock,  and  go  home. 
She  always  called  it  home  when  she  went  to  bed.  .  .  . 
She  believed  in  signs  and  in  the  change  of  the  moon.  When 
the  weather  would  change,  and  it  got  cold  or  came  on  to 
rain,  she  would  say  the  moon  was  changed."  Other  witnesses 
testified  to  practically  the  same  state  of  facts.  George  Harris 
testified  that  she  was  forgetful,  and,  "  when  I  would  stop 
in,  she  would  tell  me  things,  .  .  .  and  the  next  time  I 
came  over  she  would  get  to  talking  about  what  she  told  me. 
She  had  forgot  all  about  it  I  noticed  the  expression  in  her 
face  was  different.  There  was  a  kind  of  look  in  her  eyes  that 
I  didn't  understand.  I  don't  know  what  it  was."  Based  on 
these  facts,  the  witness  said  he  thought  Mrs.  Cole  incapable 
of  making  a  will  in  June,  1903.  Guy  Wilson  testified  that 
she  kept  a  com  knife,  an  axe,  and  a  revolver  under  her  bed, 
and  that  she  "  hollered  in  her  sleep.  ...  I  noticed  her 
cheekbones  and  her  eyes  were  sunk  back  in  her  head  further. 
She  didn't  look  right  to  me  out  of  her  eyes."  There  is  more 
testimony  along  the  same  line  which  we  need  not  repeat. 

We  have  given  the  substance  or  the  language  of  prac- 
tically all  of  the  testimony  on  which  the  contestants  rely  to 
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establish  senile  dementia,  and  consequent  incapacity.  It  is 
very  noticeable  that  nowhere  in  all  of  their  testimony  is  it 
shown  that  Mrs.  Cole  had  forgotten  her  relations  or  friends, 
or  had  failed  to  recognize  them.  Nor  is  it  shown  that  she 
was  oblivions  to  her  property  rights  and  interests.  Indeed, 
many  of  the  contestants'  witnesses  testified  to  facts  and  cir- 
cumstances clearly  showing  that,  aside  from  the  usual  in- 
firmities of  old  age,  the  testator  was  as  bright  and  capable 
as  the  ordinary  person  of  such  age.  The  testimony  before 
us  does  not  bring  the  case  up  to  the  standard  of  Bever  v. 
Spangler,  93  Iowa,  676,  and  Manatt  v.  Scott,  106  Iowa,  203, 
as  contended  by  counsel ;  nor  does  it  in  our  judgment  furnish 
any  foundation  for  the  claim  of  senile  dementia.  Further- 
more, the  testator's  family  physician  and  many  other  wit- 
nesses entirely  disinterested  in  the  result  of  this  litigation 
testified  that  Mrs.  Cole  was  not  of  unsound  mind  either  be- 
fore or  at  the  time  the  will  was  made,  but  that  she  was  as 
bright  and  intelligent  as  the  ordinary  person  of  her  age.  If 
mental  incapacity  can  be  foimd  from  such  evidence,  no  per- 
son who  has  passed  much  beyond  the  meridian  of  life  can 
make  a  testamentary  disposition  of  his  property  with  any 
assurance  of  having  his  will  or  wishes  carried  into  effect  after 
his  death. 

Our  conclusion  on  the  facts  makes  consideration  of  the 
other  questions  argued  by  the  appellants  unnecessaiy.     The . 
motion  to  strike  the  appellees'  so-called  reply  is  sustained. 
The  judgment  is  for  the  reasons  pointed  out  reversed. 


GusTAv  MoENOH  V.  AiTOEEw  HowEB,  Appellant 

Contracts:    mutuality.    Where  corporate  stock  is  purchased  upon 
1    the  agreement  of  another  to  take  it  from  the  purchaser  after  a 
stated  time  at  a  fixed  price  there  is  a  mutuality  rendering  the 
agreement  valid. 

Same:    ooNsuyERATioN.    Where  corporate  stock  is   sold  upon  an 
d    agreement  of  the  president  of  the  company  to  take  the  same 
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at  a  stated  price  after  a  certain  time,  if  the  purchaser  so  elect, 
as  an  inducement  for  him  to  enter  the  employ  of  the  com- 
pany there  is  a  sufficient  consideration  for  the  agreement,  al- 
though the  promissor  receives  no  direct  benefit;  since  a 
detriment  to  the  promissee  or  a  benefit  to  the  corporation 
constitutes  a  good  consideration. 

Same:  optional  sales  :  election  :  seasonable  time.  Where  plain- 
3  tiff  bought  stock  in  a  company  upon  the  agreement  of  another 
to  take  it  off  his  hands  at  any  time  after  six  months,  should 
he  so  elect,  he  was  bound  to  make  the  election  within  a  rea- 
sonable time  dependent  upon  the  particular  circumstances;  and 
an  election  made  within  eighteen  months  from  the  expiration 
of  the  six  months  is  held  to  have  been  within  a  reasonable 
time. 

Appeal  from  Webster  District  Court. — Hon.  W.  D.  Evans, 

Judge. 

Wednesday,  Mabch  11,  1908. 

The  defendant  was  president  and  J.  W.  Ryan  manager 
of  the  Ryan  Implement  &  Hardware  Company,  to  which 
plaintiff  applied  for  employment.  Ryan  proposed  that  he 
purchase  stock  in  the  company,  and  it  was  subsequently  ar- 
ranged that  he  should  take  ten  shares  at  the  par  value  of 
$1,000,  which  he  did.  At  the  same  time  he  received  as  se- 
curity the  following  contract:  "Ft.  Dodge,  Iowa,  March 
12,  1903.  I  hereby  agree  that  at  any  time  after  six  months 
from  this  date  that  Gustav  Moench  should  want  to  withdraw 
his  stock  from  the  Ryan  ImpL  and  Hdw.  Co.  to  take  it  off 
his  hands  at  100c.  on  the  dollar  by  giving  him  thirty  days' 
notice.  (Signed)  Andrew  Hower."  The  plaintiff  worked 
for  the  company  until  March,  1905,  and  then,  owing  to  the 
difference  as  to  wages  he  should  receive,  quit,  and  on  the  17th 
day  of  that  month,  he  served  notice  on  the  defendant,  tender- 
ing to  him  the  shares  of  stock  in  the  company  and  demand- 
ing payment  therefor  of  one  hundred  cents  on  the  dollar 
within  thirty  days.  This  was  refused,  and  this  suit  was  be- 
gun on  the  above  contract.     The  defendant  admitted  signing 
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it,  but  alleged  that  the  agreement  as  made  was  to  assure 
plaintiff  of  employment  by  the  company  within  six  months, 
and  that  by  mistake,  Eyan,  in  preparing  the  contract,  did  so 
as  set  out  instead  of  as  agreed;  that  it  was  intended  to  be 
so  drawn  as  to  bind  the  company  instead  of  the  defendant 
individually,  and  defendant  prayed  that  the  writing  be  re- 
formed so  as  to  express  the  understanding  of  the  parties. 
The  defendant  pleaded,  further,  that  the  contract  (1)  was 
not  mutual;  (2)  was  without  consideration;  (3)  was  in- 
definite as  to  time  of  performance;  (4)  that  plaintiff  did 
not  elect  to  avail  himself  of  its  benefits  within  a  reasonable 
time;  and  (5)  that  plaintiff  was  estopped  from  demanding 
payment  for  that  the  stock  had  become  worthless.  Plaintiff 
put  in  issue  these  allegations,  and  the  cause  was  transferred 
to  the  equity  side  of  the  calendar.  Upon  hearing,  relief  was 
granted  the  plaintiff  as  prayed,  and  the  defendant  appeals. — 
Affirmed. 

Maurice  O'Cormor,  tor  appellant. 

Heal/y  Bros.  &  Kelleher,  for  appellee. 

Ladd,  C.  J. —  The  evidence  was  such  as  to  justify  the 
trial  court  in  declining  to  reform  the  written  agreement  by 
which  the  defendant  undertook  "  at  any  time  after  six 
months  from  this  date  that  Gustav  Moench  should  want 
to  withdraw  his  stock  from  the  Ryan  Impl.  &  Hdw.  Oo.  to 
take  it  off  his  hands,  at  100c.  on  the  dollar  by  giving  him 
thirty  days'  notice.^'  It  may  be  that  the  part  of  the  con- 
sideration for  the  sale  of  this  stock  was  plaintiff's  employ- 
ment by  the  company,  but  the  evidence  fails  to  show  by  a 
fair  preponderance  that  the  agreement  was  executed  to  as- 
sure plaintiff  of  employment  rather  than  as  security,  or  that 
it  was  to  be  the  company's  obligation  instead  of  defendant's. 
The  plaintiff  was  unfamiliar  with  the  affairs  of  the  company, 
and  might  well  have  exacted  some  security  for  his  protec- 
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tioD^  and,  on  the  other  hand,  the  defendant,  as  well  as  Byan, 
evidently  thought  the  stock  worth  all  that  was  paid,  and  per- 
ceived no  danger  in  furnishing  the  security  demanded.  The 
defense  interposed  no  more  than  embodies  the  reasons  which 
might  have  actuated  the  defendant  in  executing  security,  i.  c, 
that  he  would  be  protected  by  the  .company,  and  plaintiff 
would  be  satisfied  if  employed,  and  not  desire  to  withdraw 
from  the  concern.  It  is  enou^  to  say,  without  reviewing 
the  evidence,  that  we  are  content  with  the  findings  of  the 
trial  court. 

II.  The  contention  that  the  contract  was  invalid  owing 
to  want  of  mutuality  is  disposed  of  by  Merchant  v.  O'Rourhe, 
111  Iowa,  351,  and  Hamilton  v.  Finnegan,  117  Iowa,  623. 
Nor  is  there  any  ground  for  saying  that  it  was  without  con- 
sideration. Possibly  the  defendant  received  no  benefit,  but 
the  company  did,  and  this  agreement  was  the  inducement 
which  led  plaintiff  to  part  with  his  money.  In  other  words, 
the  plaintiff  did  what  he  would  not  otherwise  have  done  but 
for  this  promise,  and  this  constituted  a  valuable  considera- 
tion therefor.  Harlan  v.  Harlan,  102  Iowa,  701 ;  Henry  v. 
Dussell,  71  Neb.  691  (99  N.  W.  484),  6  Cyc.  311,  316, 
True,  the  negotiations  were  with  Ryan,  but  with  the  under- 
standing that  Hower  would  furnish  security,  and  Hower  did 
so,  knowing  that  plaintiff  was  buying  the  stock  and  the  com- 
pany receiving  the  benefit,  so  that  the  purchase  was  at  the 
instance  of  defendant,  though  in  pursuance  of  the  agreement 
with  Ryan.  Benefit  to  the  promisor  is  not  essential  to  con- 
sideration. It  is  sufficient  if  a  detriment  to  the  promisee  or 
a  benefit  to  the  third  persc«i  result.  As  directly  in  point, 
see  Crook  v.  Scott,  72  K  Y.  Supp.  516  (65  App.  Div.  139) 
affirmed  in  174  N.  Y.  520  (66  N.  E.  1106). 

III.  The  time  within  which  plaintiff  might  elect  to  sell 
the  stock  to  defendant  was  not  fixed,  but  for  the  purpose  of 
the  case  it  may  be  conceded  that  he  was  required  to  elect 
within  a  reasonable  time.  See  Aultman,  Miller  dk.  Co.  v. 
Roemer,  112  Iowa,  657.     The  terms  of  the  contract  pre- 
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vented  this  being  done  within  six  months,  and  he  was  not 
bound  to  do  so  immediately  thereafter.  Fiizpatrick  v.  Wood- 
ruff, 96  N.  Y.  561 ;  Magee  v.  Catching,  33  Miss.  672 ;  fioy- 
mond  V.  Wathen,  142  Ind.  367  (41  N.  E.  815).  What  is  a 
reasonable  time  must  of  necessity  depend  upon  the  circum- 
stances of  each  case.  Plaintiff  would  be  likely  to  be  content 
to  leave  this  money  in  the  stock  while  employed  by  the  com- 
pany. This  might  reasonably  have  been  contemplated  by  both 
parties,  and  that  when  he  ceased  to  be  an  employe,  he  would 
naturally  look  elsewhere  for  investment.  In  these  circum- 
stances, a  delay  of  eighteen  months  cannot  be  said  to  have  been 
imreasonable.  See  Fitzpatrick  v.  Woodruff,  supra;  Hoff- 
man V.  Railroad  Co.,  157  Pa.  174  (27  Atl.  564).  The  stock 
in  the  company  had  depreciated  greatly  in  the  meantime,  and 
possibly  was  then  worthless,  but  the  object  of  this  contract 
was  to  furnish  plaintiff  security  against  just  such  a  contin- 
gency. There  is  no  showing  of  bad  faith  on  his  part,  and 
the  plea  of  estoppel  is  without  support  in  evidence. 
The  decree  was  right,  and  is  affirmed. 


M.  C.  Hbdeick,  Appellant,  v.  Smith  &;  Bbbd. 

Judgments:    vacation  op  same:    fraud.    The  mere  prosecution  of 

1  an  unfounded  claim,  or  erroneous  allegation  as  to  a  fact  is  not 
ground  for  setting  the  judgment  aside  under  Code,  section 

4091:  so  that  the  taking  of  a  personal  judgment  for  a  special 
assessment  of  street  improvement  against  one  not  the  owner 
of  the  property  when  the  assessment  became  a  lien  and  not 
therefore  personally  liable,  based  on  an  assumption  of  owner- 
ship without  an  express  allegation  to  that  effect,  does  not  con- 
stitute fraud  which  will  authorize  a  vacation  of  the  judgment. 

Same:    casualty  or  misfortune.    Although  an   attorney  is   gen- 

2  erally  employed  to  look  after  a  client's  business,  yet  if  the 
client  fails  to  advise  him  of  the  commencement  of  a  particular 
action  so  that  he  may  appear  and  defend,  such  negligence  will 
bar  the  right  to  have  the  judgment  set  aside  on  the  ground  of 
unavoidable  casualty. 

Vol.  137  U.— 40 
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Same:  time  of  coiiiiENaNG  action.  An  action  under  Code,  sec- 
3  tion  4091,  to  vacate  a  judgment  on  the  ground  of  fraud  or 
casualty,  after  the  expiration  of  the  time  fixed  by  statute,  can 
only  be  maintained  upon  a  showing  of  good  cause  for  not 
having  acted  within  the  time;  and  where  it  appeared  that  plain- 
tiff's agent  knew  of  the  judgment  within  three  months  of  its 
rendition  the  proceeding  to  vacate  will  not  lie. 

Appeal  from  Wapello  District  Court. — ^Hon.  C.  W.  Vee- 
MiLioN,  Judge. 

Wednesday,  Mabch  11,  1908. 

In  October,  1905,  the  plaintiff  filed  her  petition  in 
equity  asking  that  a  judgment  for  $372  and  a  decree  in  con- 
nection therewith  making  such  judgment  a  lien  upon  certain 
lots,  rendered  in  favor  of  the  defendants  in  this  action  and 
against  the  plaintiff,  which  were  entered  upon  default  in 
June,  1904,  be  set  aside  and  a  new  trial  granted  on  account 
of  fraud  in  obtaining  such  judgment  and  unavoidable 
casualty  and  misfortune  preventiijg  this  plaintiff  from  de- 
fending therein.  The  allegations  of  the  petition  as  to  fraud, 
casualty  and  misfortune  were  denied,  and  after  a  trial  on 
the  merits  a  decree  was  entered  dismissing  plaintiff's  peti- 
tion, and  from  this  decree  the  plaintiff  appeals. 

Steele,  Daugherty  &  Steele,  for  appellant 

Tisdale  &  Heindel  and  C.  F.  Clark,  for  appellees. 

MoClain,  J. —  The  judgment  which  plaintiff  seeks  to 
have  set  aside  was  in  an  action  in  which  these  defendants, 
claiming  as  owners  of  certificates  of  purchase  at  tax  sale  of 
three  lots  for  delinquent  street  improvement  assessments, 
asked  to  have  judgment  against  the  defendant  (this  plaintiff) 
as  the  owner  of  said  lots,  and  to  have  such  judgment  decreed 
to  be  a  lien  thereon.  No  appearance  being  made  for  the  de- 
fendant in  that  action,  judgment  was  rendered  as  prayed. 
This  plaintiff  now  alleges  that  she  was  not  the  owner  of  the 
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lots  at  the  time  the  special  assessments  became  a  lien  thereon, 
and  therefore  was  not  personally  liable  for  such  assessments ; 
that  the  defendants  in  this  action,  with  knowledge  of  the  fact 
that  plaintiff  was  not  personally  liable,  fraudulently  took 
default  against  her ;  and  that  the  failure  of  an  attorney  gen- 
erally employed  to  represent  her  to  interpose  any  defense, 
although  he  had  knowledge  of  the  pendency  ©f  the  action,  con- 
stituted such  casualty  and  misfortune  as  to  entitle  her  to 
equitable  relief.  It  is  conceded  that  the  right  of  plaintiff 
to  relief  must  be  found  within  the  provisions  for  new  trial 
on  petition  as  specified  in  Code,  section  4091,  which  is  ex- 
clusive as  to  the  grounds  on  which  such  relief  may  be  granted, 
although  the  time  within  which  it  may  be  granted  may  be 
extended  by  a  court  of  equity  on  a  showing  that  the  proceed- 
ing is  prosecuted  with  reasonable  diligence  after  discovery  of 
the  fraud,  casualty,  or  misfortune.  Ruppin  v.  McLdchlan, 
122  Iowa,  343;  Lumpkin  v.  Snook,  63  Iowa,  515. 

I.     The  only  fraud  imputed  to  defendants  in  connec- 
tion with  taking  their  judgment  by  default  was  in  asserting 
a  right  to  a  personal  judgment  against  this  plaintiff  for 
special    assessments    under   which    they    had 

1.  Jttdgmsnts:         -i  i       •        i  -i  i  • 

vacation  of  bought  in  the  property  at  tax  sale,  when,  m 
fact,  to  their  knowledge,  the  plaintiff  was  not 
personally  liable  therefor.  That  plaintiff  would  have  been 
liable  to  a  personal  judgment  for  such  assessments  in  favor  of 
a  certificate  holder  had  she  been  the  owner  of  the  property 
at  the  time  they  became  liens  uAder  the  provisions  of  Code 
1873,  section  478,  is  conceded.  Burlington  v.  Quick,  47 
Iowa,  222 ;  Talcott  v.  Noel,  107  Iowa,  470.  The  fraud  of 
these  defendants,  therefore,  in  asking  a  'personal  judgment 
against  plaintiff  for  the  assessments,  consisted  in  the  fact  as- 
sumption, without  express  allegation,  that  the  plaintiff  was  the 
owner  of  the  lots  when  the  assessments  became  liens  thereon, 
and  that  defendants  had  knowledge  that  plaintiff  was  not 
such  owner  and  was  as  a  matter  of  law  not  personally  liable 
for  such  assessments,  or  in  the  assumption  as  matter  of  law 
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that  the  purchaser  at  tax  sale  for  the  special  assessments  ac- 
quired the  right  of  the  city  and  the  holder  of  the  assessment 
certificates  to  hold  the  owner  of  the  lots  personally  for  the 
assessments.  Had  this  plaintiff  interposed  in  that  action 
the  objection  that  her  ownership  at  the  time  referred  to  was 
not  alleged,  the  plaintiffs  in  that  action  would  have  been  de- 
feated for  failure  to  make  ^uch  allegation,  or,  having  made 
it,  would  have  been  defeated  according  to  plaintiff's  claim 
as  to  the  fact  on  failure  to  prove  the  truth  of  such  all^ation, 
and  as  to  the  law  question  would  have  been  defeated  by  a 
ruling  that  the  purchaser  at  tax  sale  did  not  acquire  the  claim 
of  the  city  or  the  certificate  holder  to  a  personal  judgment. 
We,  therefore,  have  as  to  the  question  of  fraud  the  proposi- 
tion in  plaintiff's  behalf  that  the  taking  of  judgment  without 
an  essential  allegation  as  to  the  truth  of  which  they  must 
have  necessarily  failed  in  the  proof  and  with  knowledge  of 
the  facts,  or  the  assertion  of  a  claim  imfounded  as  matter 
of  law  constituted  fraud  requiring  the  setting  aside  of  the 
judgment.  The  allegation  and  proof  as  to  this  essential  fact, 
and  the  legal  conclusions  drawn  therefrom,  were  therefore  in- 
trinsic, that  is,  necessarily  involved  in  the  action  itself,  and 
it  is  now  well  settled  in  this  court  that  even  an  all^ation 
of  a  fact  known  to  be  false,  and  the  establishment  of  that 
fact  by  testimony  also  known  to  be  false,  do  not  afford  suffi- 
cient ground  for  setting  aside  a  judgment  on  the  ground  of 
fraud.  Ora/ves  v.Oraves,  132  Iowa,  199.  The  mere  prose- 
cution of  an  unfounded  claim  or  erroneous  allegation  as  to 
a  fact  does  not  constitute  fraud.  Broumell  .v.  Storm  Lake 
Bank,  63  Iowa,  754 ;  Irions  v.  Keystone  Mfg.  Co.,  61  Iowa, 
406.  In  Larson  v.  Williams,  100  Iowa,  110,  it  was  held 
that  to  take  a  personal  judgment  against  the  wife  joined  with 
her  husband  as  defendant,  when  she  had  reason  to  believe 
that  the  only  relief  sought  was  the  extinguishment  of  her 
dower  interest,  plaintiff  well  knowing  that  he  had  no  claim 
for  a  personal  judgment,  constituted  fraud ;  but  in  this  case 
there  was  no  ground  for  the  plaintiff  to  suppose  that  de- 
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fendants  were  seeking  against  her  any  other  judgment  than 
that  asked,  to-wit,  a  judgment  for  the  recovery  of  a  sum  of 
money  and  a  decree  making  the  judgment  a  lien  on  her 
property. 

The  correctness  of  the  legal  proposition  as  to  the  per- 
sonal liability  of  the  lot  owner  to  the  tax  purchaser  was  also 
intrinsically  involved  in  the  decree.  There  is  no  evidence 
here  that  the  allegations  of  this  plaintiff's  ownership  of  the 
lots  at  the  time  the  assessments  became  liens  thereon  would 
.  have  been  false  to  the  knowledge  of  these  defendants,  nor  that 
they  could  not  have  established  that  fact  by  satisfactory  and 
unperjured  testimony.  True  it  is  that  there  was  testimony  in 
this  case  that  plaintiff  was  not  in  fact  the  owner  of  the  lots 
which  had  constituted  a  portion  of  her  husband's  estate  be- 
fore his  death,  which  was  prior  to  the  making  of  the  assess- 
ments. But  we  do  not  think  that  it  necessarily  follows  that 
the  essential  averment  in  plaintiff's  original  action  could  not 
have  been  made  out,  or  at  least  that  a  question  of  fact  on 
that  point  would  not  have  been  presented  without  the  intro- 
duction of  false  testimony.  However  that  may  be,  there  was 
no  fraud  on  the  part  of  these  defendants  imless  it  consisted 
in  taking  a  judgment  which  could  only  properly  be  rendered 
on  the  assumption  that  a  fact  existed  which  did  not  exist, 
and  evidence  that  defendants  knew  the  fact  to  be  otherwise 
than  as  necessary  to  support  their  claim  is  entirely  wanting 
unless  it  is  to  be  inferred  from  the  present  proof  that  plain- 
tiff was  not  the  owner.  Certainly  such  proof  does  not  make 
out  a  case  of  fraud ;  and,  as  already  indicated,  if  it  did  make 
out  a  case  of  fraud,  the  fraud  was  intrinsic  in  the  action 
itself,  and  not  extrinsic  in  such  sense  that  it  can  now  be  re- 
lied upon  as  furnishing  ground  for  equitable  relief. 

II.  With  reference  to  the  ground  of  unavoidable  casu- 
alty and  misfortune  the  evidence  shows  that  plaintiff  was 
«.  Same:  cas-,        twice  personally  served  with  original  notice 

ualty  or  mis-  ...  •  -, 

fortune.  of  the  institution  of  the  action,  and  that  she 

paid  no  attention  to  these  notices,  assuming  as  the  result 
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of  a  conference  with  her  lawyer,  had  before  any  question 
of  such  an  action  had  arisen,  in  which  consultation  she  had 
been  assured  that  she  could  not  be  personally  held  liable  for 
the  assessments.  It  appears  that  the  lawyer  was  her  general 
adviser  and  did  represent  her  in  litigation,  but  she  does  not 
make  any  showing  that  would  justify  us  in  finding  that  there 
was  such  employment  of  the  lawyer  as  to  require  him  to  ap- 
pear in  cases  not  brought  to  his  attention  by  her.  There  is 
evidence  that  this  lawyer  was  present  in  the  courtroom  at  the 
time  the  judgment  against  plaintiff  was  taken,  that  his  atten- 
tion was  called  to  the  case,  and  that  he  then  stated  to  the  court 
that  he  knew  nothing  about  it 

It  may  be  difiicult  to  fully  reconcile  the  various  opinions 
of  this  court  relating  to  the  question  whether  n^ligence  of 
an  attorney  in  failing  to  interpose  a  defense  in  an  action  is 
on  the  one  hand  imputable  to  the  client  so  as  to  bar  the 
client  from  equitable  relief  from  a  judgment  rendered  on 
failure  to  make  such  defense,  or,  on  the  other  hand,  such 
casualty  and  misfortune  happening  without  the  client's  fault 
as  to  furnish  ground  for  such  relief.  But  an  examination  of 
the  cases  will  show  that  we  have  held  it  to  be  necessary,  in 
order  to  justify  relief  on  account  of  the  failure  of  the  at- 
torney to  make  defense,  that  a  plain  breach  of  duty  or  some- 
thing in  the  nature  of  unavoidable  calamity  must  be  made  to 
appear.  The  mere  failure  of  the  attorney  to  do  that  which 
he  was  under  no  obligation  to  do,  or  his  lack  of  good  judg- 
ment as  to  the  steps  which  should  be  taken  in  his  client's  be- 
half, has  never  been  held  sufiicient.  For  illustrations  see: 
McCormick  v.  McCormick,  109  Iowa,  700;  Church  v.  La- 
cey,  102  Iowa,  235;  Ennis  v.  Building  Association,  102 
Iowa,  520;  Peterson  v.  Koch,  110  Iowa,  19;  JacJcson  v. 
Oould,  96  Iowa,  488;  Grove  v.  Bush,  86  Iowa,  94;  Sioux 
City  Vinegar  Mfg.  Co.  v.  Boddy,  108  Iowa,  538 ;  Tedbout  v. 
Roper,  62  Iowa,  603 ;  Jones  v.  Leech,  46  Iowa,  186.  Even 
if  the  attorney  referred  to  was  generally  employed  to  look 
after  plaintiff's  business,  nevertheless  it  was  plainly  her  duty 
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to  advise  him  of  the  service  of  the  notices  upon  her  in  order 
that  he  might  make  defense,  and,  having  failed  to  take  this 
reasonable  precaution  to  see  that  defense  should  be  made  for 
her,  she  was  so  far  guilty  of  negligence  as  to  be  barred  from 
now  claiming  that  the  judgment  was  the  result  of  unavoid- 
able casualty  or  misfortune. 

III.     We  think  it  further  satisfactorily  -appears  from 

the  evidence  that  plaintiffs  son,  who  had  general  charge  of 

her  business  affairs,  and  was  especially  relied  upon  by  her 

after  she  became  the  owner  of  these  lots  in  at- 

S.  Samb:  time  .      .  -         i     .  i       •.  - 

of  commencing  tending  to  negotiations  for  their  sale,  knew  of 
the  judgment  about  three  months  after  it  was 
rendered,  and  therefore  within  the  year  during  which,  in 
the  absence  of  some  satisfactory  excuse,  the  proceeding  for  a 
new  trial  should  have  been  instituted.  The  plaintiff  is  en- 
titled to  relief  in  an*  action  instituted  after  the  expiration  of 
the  period  fixed  by  the  statute  only  on  the  showing  of  some 
good  ground  for  not  having  acted  within  the  statutory  period, 
and  we  think  that  there  is  no  such  showing  in  this  case. 
The  decree  is  affirmed. 


J.  N.  Albbight,  Appellee  v.  The  Atchisoit,  Topeka  & 
Santa  Fe  Railway  Co.,  Appellant. 

Wrongly  docketed  as : 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Co.,  Appel- 
lant V.  J.  N.  Albbight,  Appellee. 

Evidence:  examination  of  witnesses:  discretion.  In  an  action  to 
1  recover  money  paid  a  railway  agent  for  tickets  which  the 
company  refused  to  deliver,  the  question  of  whether  plaintiff 
had  any  property  other  than  her  salary  was  immaterial;  but  if 
excluded  as  improper  cross-examination  a  reversal  should  not 
be  ordered  because  of  the  trial  court's  discretion  in  matters  of 
cross-examination. 
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Set-off.    The  personal  matters  between  plaintiff  and  the  agent  of 

2  a  defendant  railway  company  cannot  be  settled  in  a  -suit 
against  the  company. 

Railroads:    agency:    unauthorized  acts.    An  agent  of  a  railway 

3  company  having  power  to  sell  prepaid  coupon  ticket  orders  for 
cash,  has  no  authority  to  bind  the  company  by  depositing  such 
orders  as  security  for  his  personal  debts;  and  it  is  the  duty  of 
a  person  so  dealing  with  the  agent  to  know  that  he  is  acting 
within  the  scope  of  his  authority. 

Same:    appeal:    verdict:    review.    A   verdict  on   conflicting   evi- 

4  dence  will  not  be  set  aside  on  appeal,  even  though  the  ap- 
pellate court  might  have  found  otherwise  on  a  trial  de  novo; 
especially  when  the  trial  court  heard  the  witnesses  and  over- 
ruled a  motion  for  new  trial. 

Appeal  from  Polk  District  Court. —  Hon,  Hugh  Brennak, 

Judge. 

Wednesday,  Mabch  11,  1908. 

Action'  at  law  to  recover  the  purchase  price  of  certain 
railway  tickets  purchased  by  plaintiff  of  one  of  defer  dant's 
agents,  which  tickets  defendant  refused  to  deliver  upon  de- 
mand. Defendant  denied  the  sale  of  the  tickets,  and  pleaded 
that  the  order  therefor  was  given  by  its  agent  to  plaintiff 
without  authority  as  collateral  security  for  a  personal  loan. 
Upon  these  issues  the  case  was  tried,  resulting  in  a  verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. —  Af- 
firmed, 

Thos.  B.  Morrow  and  W.  8.  HamiUon,  for  appellant. 

Allen,  &  Lingenfelter,  for  appellee. 

Deemee,  J. —  One  E.  L.  Palmer  was  city  passenger 
agent  of  the  defendant  company  for  the  city  of  Des  Moines, 
and  as  such  issued  an  order  upon  the  Wabash  Railway  for 
six  railway  tickets  from  Des  Moines  to  Los  Angeles,  CaL,  and 
return,  via  the  Wabash  and  the  defendant  railway.    This  or- 
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der  was  delivered  to  plaintiff,  and  he,  plaintiff,  as  lie  claims, 
paid  therefor  the  sum  of  $500  in  the  form  of  a  check  issued 
to  E.  L.  Palmer,  agent  of  defendant  company,  which  was  in- 
dorsed by  him  as  agent  for  said  company.  At  the  same  time 
the  agent,  Palmer,  gave  plaintiff  a  written  statement  to  the 
effect  that  the  company  would  refund  the  money  in  the  event 
the  order  was  not  used.  The  time  limit  of  this  order  was 
something  like  three  months.  Near  the  expiration  of  that 
time  plaintiff,  according  to  his  testimony,  concluded  not  to 
use  the  order,  and  he  called  upon  the  agent  for  the  return 
of  his  money,  and  secured  $100  thereof  some  time  in  August 
of  the  year  1904,  and  later,  and  about  November  of  the 
same  year,  he  received  an  order  for  five  tickets,  instead  of 
six,  and  $110  more  in  money.  He  afterward  demanded  the 
tickets  of  defendant  or  the  return  of  the  money  paid  by  him 
therefor.  This  was  refused,  and  this  action  was  then  com- 
menced to  recover  the  sum  of  $492.59,  less  the  $110  paid  by 
the  agent  of.  the  company.  The  case  was  submitted  to  the 
jury,  for  it  to  determine  whether  or  not  there  was  a  bona  fide 
order  for  the  tickets,  or  whether  the  transaction  was  simply 
a  loan  by  plaintiff  to  defendant's  agent  secured  by  these  or- 
ders for  tickets.  The  finding  was  that  the  transaction  was 
not  a  loan,  and  a  verdict  for  plaintiff  in  the  sum  of  $315.28, 
being  the  sum  of  $290,  with  interest,  was  returned.  Appel- 
lant contends  that  the  verdict  should  have  been  for  it,  and 
that  the  trial  court  was  in  error  in  its  rulings  on  evidence, 
and  in  refusing  certain  instructions  asked  by  it. 

Plaintiff,  while  on  the  witness  stand,  was  asked  upon 
cross-examination  if  he  had  any  property,  or  any  property 
outside  of  his  $1,200  per  year  salary.  To  this  an  objection 
1.  EviDEMci:  ^^^^  ^^  ^^^  ^^*  proper  cross-examination,  was 
of^tTOMw:  incompetent,  irrelevant,  and  immaterial,  was 
*^^*^**^°"'  sustained.  This  was  material  only  as  we 
view  it  upon  the  question  as  to  whether  or  not  he 
had  the  money  wherewith  to  buy  the  tickets.  There 
can  be  no  doubt,  under  this  record,  that  plaintiff  had  the 
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money ;  for  he  gave  it  to  the  agent  either  as  a  loan  or  in  pay- 
ment of  the  order  for  tickets.  That  he  was  a  man  of  small 
mei^s  would  not  indicate  that  he  did  not  intend  to  travel. 
Many  people  travel  who  perhaps  cannot  afford  to  do  so,  and 
many  wealthy  people  do  iiot  travel  at  all.  The  objection 
may  have  been  sustained  because  not  cross-examination,  and, 
if  this  be  true,  there  should  be  no  reversal,  as  much  of  neces- 
sity must  be  left  to  the  large  discretion  of  the  trial  court  in 
such  matters. 

II.  It  is  claimed  that  defendant  should  have  had  a  fur- 
ther credit  of  $20  upon  the  order,  because  plaintiff  was  ow- 
ing Palmer  the  sum  of  $20  on  another   transaction.     But 

manifestly  this  cannot  be  so.     The  personal 
affairs  between  plaintiff  and  Palmer  could  not 
be  settled  in  this  action. 

III.  The  trial  court  refused  all  of  the  instructions 
asked  by  defendant,  and,  in  lieu  thereof,  gave  the  following 
on  its  own  motion :     "  Third.     The  testimony  in  this  case 

shows  without  dispute  that  the  authority  of 

S.  Railioads:  ,  *  •' 

tfiwiMdacS?'  *^^  ^^^^  Palmer,  as  agent  of  this  defendant 
company,  was  to  sell  orders  for  railway  tickets 
for  cash  only,  and  if  you  find  that  the  said  Palmer  in  the 
month  of  April,  1904,  issued  to  the  plaintiff  herein  an  order 
for  railway  tickets,  and  such  order  was  given  to  the  plaintiff, 
not  for  cash,  but  as  security  for  a  debt,  and  that  the  order  in- 
volved in  this  action  and  introduced  in  evidence  in  this  case 
was  issued  to  take  up  the  first  order  aforesaid,  then  you 
are  instructed  to  find  that  the  issue  of  the  second  order  was 
without  authority,  and  does  not  bind  the  defendant  company. 
An  agent  of  a  corporation,  having  power  to  sell  prepaid 
coupon  ticket  orders  belonging  to  his  employer,  for  cash,  has 
no  authority  to  bind  his  company  by  a  transaction  in  which 
he  deposits  the  orders  of  the  said  company  as  security  for  his 
own  debts,  and,  if  he  does  so  deposit  said  orders,  the  action 
on  his  part  is  without  legal  authority,  and  the  company  he 
represents  is  not  bound  by  his  action.     And  it  is  the  duty  of 
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a  person  dealing  with  such  an  agent  to  know  that  the  agent 
in  so  transacting  business  is  acting  within  the  authority 
conferred  upon  him  by  his  principal/'  This  embodied  the 
thought  contained  in  defendant's  requests,  and  stated  the  law 
as  we  understand  it  See  Wyckoff  v.  Davis,  127  Iowa,  399. 
IV,  The  only  debatable  question  in  the  case,  and  the 
only  one  worthy  of  serious  consideration,  is  the  sufficiency 
of  the  testimony  to  support  the  verdict.  Plaintiff  testified, 
4.  Same:  ap-         and  to  somc  extent  he  is  corroborated  by  others, 

peal:  verdict:  ^  •^  ^ 

review.  that  he  with  others  was  expecting  to  take  a 

trip  to  California,  that  the  regular  round-trip  rate  at  the  time 
he  purchased  the  tickets  was  $98.50  each;  that  he  was  in  the 
habit  of  buying  tickets  from  Palmer,  and  that  he  purchased 
the  orders,  thinking  he  would  use  the  tickets,  and  that,  if  he 
did  not  do  so,  the  company  through  its  agent  agreed  to  and 
would  return  the  purchase  price.  After  he  received  the  or- 
der for  the  five  tickets,  he  concluded  he  would  not  make  the 
trip,  and  he  demanded  the  return  of  his  money.  The  agent 
returned  $110  of  the  amount  paid,  and,  being  unable  to  se- 
cure any  more,  he,  plaintiff,  then  tried  to  get  the  five  tickets 
or  the  return  of  his  money,  but  his  efforts  were  unavailing. 
It  does  not  appear  that  plaintiff  extended  any  personal  credit 
to  Palmer,  He  made  his  check  for  $500  payable  to  Palmer 
as  agent  of  the  defendant  company,  and  Palmer  as  sudb  agent 
indorsed  it,  and  received  the  money  thereon.  Palmer  made 
no  note  to  plaintiff,  nor  were  there  other  evidences  of  the 
transactions,  save  as  heretofore  indicated.  These  are  regular 
on  their  face,  and  show  a  transaction  clearly  within  the  scop© 
of  the  agent's  authority.  Plaintiff  testified  that  he  bought 
the  tickets  for  the  use  of  his  wife  and  family,  and  another 
or  others  who  had  talked  about  going  with  them.  Palmer, 
the  agent,  was  a  witness  for  the  defendant,  and  he  testified, 
in  substance,  that  he  personally  borrowed  $500  of  plaintiff, 
and  gave  the  ticket  orders  as  security  for  his  loan.  He  said, 
however,  in  that  connection,  that  Albright  spoke  of  the  num- 
ber   of    tickets    he    could    use.     Palmer    got    the    money 
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on  plaintiffs  cheeky  and  admits  that  he  never  turned 
it  over  to  the  defendant  Plaintiff  testified  unequivo- 
cally that  he  was  talking  about  going  to  California  and  ex- 
pected to  go,  and  that  he  had  not  given  up  the  notion  when 
he  received  the  order  for  the  five  tickets.  If  the  case  were 
triable  de  novo,  we  should  be  inclined  to  find  for  the  defend- 
ant; but,  as  will  be  observed,  the  conclusion  depends  upon 
the  credit  to  be  given  plaintiffs  testimony,  and  this  as  also 
the  weight  thereof  was  for  the  jury.  The  trial  court  also 
saw  and  heard  the  witnesses,  and  overruled  defendant's  mo- 
tion for  a  new  trial.  In  view  of  the  entire  record,  we  do  not 
feel  like  interfering  with  the  verdict,  although  we  should 
have  been  better  satisfied  with  a  verdict  the  other  way. 
The  judgment  must  be,  and  it  is,  affirmed. 


F.  L.  Wilson,  Appellant  v.  Tames  Dklaney,  Appellee. 

Contracts  in  restraint  of  trade.    A  contract  not  to  engage  in  a  cer- 

1  tain  business  at  a  certain  place  if  reasonable  and  for  a  good 
consideration  is  valid. 

8ame:    certainty  of  contract.    Conceding  that  an  action  to  en- 

2  force  a  contract  in  restraint  of  trade  is  governed  by  the  rules 
applicable  to  actions  for  specific  performance,  which  require 
that  a  contract  must  be  certain,  unambiguous  and  free  from 
doubt  respecting  the  subject  matter,  still  a  contract  "not  to 
deal  in  stock  cattle  or  horses"  is  sufficiently  certain  in  that 
the  business  of  buying  and  selling  for  gain  is  thereby  in- 
tended; and  the  expression  "stock  cattle"  involves  no  uncer- 
tainty in  the  terms,  conditions  and  stipulations  of  the  con- 
tract, but  relates  merely  to  an  identification  of  the  subject 
matter. 

Contracts  in  restraint  of  trade:    breach.    One  who  has  contracted 

3  to  refrain  from  dealing  in  stock  cattle  or  ho'rses  in  a  certain 
locality,  except  for  use  on  his  own  farms  but  not  then  for 
speculative  purposes,  violates  the  agreement  by  engaging  in 
the  purchase  thereof  for  another  and  rival  dealer  in  the  same 
locality,  although  he  may  have  no  financial  interest  therein. 
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Appeal  from  Iowa  District  Court. —  Hon.  O.  A.  Byington, 

Judge. 

Tuesday,  November  19,  1907. 

Beheasino  Denied,  Tuesday,  March  17,  1908, 

Action  in.  equity  for  an  injunctional  decree.  On  the 
filing  of  the  petition  a  temporary  writ  issued.  Trial  on  the 
merits  being  had,  the  temporary  writ  was  dissolved,  and  the 
petition  dismissed,  with  costs.     Plaintiff  appeals. —  Reversed. 

PopTiam  &  Havner,  for  appellant. 

J.  M.  Dower,  J.  B.  Murphy,  and  Wade,  Dutcher  &  Da- 
vis, for  appellee. 

Bishop,  J. —  The  parties  reside  in  Marengo,  Iowa, 
county,  and  on  and  prior  to  October  10,  1904,  the  defendant 
had  been  engaged  as  a  member  of  the  firm  of  Delaney  & 
McGiverin  in  the  business  of  buying  and  selling  live  stock, 
horses,  etc.,  at  and  in  the  vicinity  of  Marengo.  On  the  day 
named  defendant  sold,  and  by  appropriate  writings  conveyed, 
to  plaintiff  certain  real  estate  in  Iowa  county,  and  all  his  in- 
terest in  the  personal  property  belonging  to  the  firm  of  De- 
laney &  McGiverin.  The  agreement  for  the  sale  was  reduced 
to  writing,  and  included  in  the  terms  thereof  was  this: 
"  First  party  (Delaney)  agrees  with  second  party  not  to  deal 
in  stock,  cattle  or  horses  except  for  his  own  use  on  his  farms, 
but  not  for  speculative  purpose  in  the  stock  vicinity  of  Ma- 
rengo.'' This  action  is  based  on  alleged  violations  by  defend- 
ant of  the  provision  of  the  agreement  we  have  thus  quoted. 
Out  of  the  issues  made  by  the  pleadings,  two  questions  arise 
and  are  presented  in  argument  for  our  determination :  First, 
as  to  the  enforceability  of  the  agreement  as  matter  of  law; 
and,  if  this  shall  be  decided  in  the  affirmative,  then  second, 
whether  the  acts  complained  of,  or  any  of  them,  amounted  to 
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• 
a  violation  of  the  agreement  such  as  to  call  for  interference 
on  the  part  of  the  court.     Of  these  in  their  order. 

It  is  very  well-settled  doctrine  that  a  contract  whereby 
one  party  agrees  not  to  engage  in  a  certain  business  at  a  cer- 
tain place  will  be  upheld  and  enforced  if  reasonable  in  its 

1.  coNTEACTsiM     tcmis  aud  based  on  good  consideration.     So 
oVrtj^B^         far  counsel  in  this  case  do  not  disagree;  but 

it  is  said  on  behalf  of  appellee  that  the  action  must  be  taken 
as  in  the  nature  of  one  for  specific  performance,  and  that 
the  rules  applicable  to  such  actions  must  be  held  to  govern. 

One  of  these  rules  is  that  specfic  performance  will  not 
be  decreed  either  affirmatively  by  requiring  an  act  to  be  done, 
or  negatively  by  restraining  the  doing  of  an  act,  unless  the 

2.  Samb:  cer.        Contract  is  certain,  unambiguous,  and  free  from 
contract  doubt  respecting  the   subject-matter  thereof. 

Kirkpatriclc  v.  Pettis,  127  Iowa,  611. 

Accepting  this  without  discussion  as  a  correct  statement 
of  the  law  applicable  to  the  case,  we  may  go  at  once  to  the 
contention  for  nonenforceability  of  the  contract  entered  into 
between  the  parties  to  this  suit  The  precise  ground  of  the 
contention  is  that  by  the  use  of  the  expression  "  not  to  deal 
in  stock  cattle  or  horses,"  as  the  same  occurs  therein,  said 
contract  is  rendered  uncertain  and  ambiguous.  The  conten- 
tion is  really  twofold ;  that  is,  it  is  uncertain  what  was  meant 
by  saying  "  not  to  deal,"  and  likewise  in  the  use  of  the  ex- 
pression "  stock  cattle."  In  our  view  the  contention  is  with- 
out merit.  Speaking  to  the  first  point,  it  must  be  said  that 
the  verb  "deal "  has  a  well-defined  and  generally  understood 
meaning  in  the  world  of  trade.  To  deal  in  a  commodity  is 
to  negotiate  or  make  bargains  in  respect  of  that  commodity, 
to  traffic  therein  as  buyer  or  seller,  or  otherwise  engage  in 
mutual  intercourse  or  transactions  in  respect  thereto;  the 
purpose  being  to  accomplish  a  change  from  one  to  the  other 
of  interests  in  or  title  to  property.  13  Cyc.  285 ;  Webster's 
International  Dictionary ;  Century  Dictionary ;  2  Words  and 
Phrases,  1897.     To  deal  in  stock  cattle  and  horses,  there- 
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fore  is  to  engage  in  the  business  of  buying  and  selling  such 
property  with  the  object  of  gain,  or,  its  said  in  the  contract, 
"  for  speculative  purposes." 

Passing  to  the  other  point,  it  may  be  conceded  that  the 
expression  "  stock  cattle  "  is  not  one  carrying  universal  mean- 
ing in  the  sense  that  necessarily  there  is  thereby  presented 
the  same  thought  in  the  same  way  to  the  minds  of  all  men ; 
but  it  is  matters  of  uncertainty  in  the  terms,  stipulations  and 
conditions  of  the  contract,  and  not  matters  of  mere  definition, 
that  come  within  the  specific  performance  rule.  And  where, 
as  here,  parties  contract  with  reference  to  cattle,  and  in  doing 
so  make  use  of  the  expression  "  stock  cattle,''  and  no  mistake 
is  alleged,  it  must  be  presumed  to  have  been  their  mutual 
intent  that  the  expression  should  be  given  the  meaning  com- 
mon to  the  understanding  of  cattle  men  in  general.  And,  in 
such  view,  it  cannot  be  said  that  by  using  the  expression  the 
parties  have  involved  themselves  in  any  uncertainty  as  to 
the  terms,  etc.,  of  their  contract.  The  trouble  is  one  of  defi- 
nition alone.  And,  as  related  to  the  situation  in  hand,  upon 
definition  depends  no  more  than  the  identification  of  the 
subject-matter  of  the  contract.  It  follows  that  there  is  in- 
volved simply  an  inquiry  into  the  technical  or  special  meaning 
of  the  expression  as  used  among  those  who  deal  in  cattle. 
And,  if  not  to  be  found  elsewhere,  ample  authority  for  such 
inquiry  is  afforded  by  the  maxim  that  those  things  are  certain 
which  are  capable  of  being  made  certain.  "  Parol  evidence 
is  always  admissible  ...  in  order  to  connect  the  de- 
scription with  the  thing  intended,  and  thereby  to  identify  the 
subject-matter,  and  to  explain  all  technical  terms  and  phrases 
used  in  a  local  or  special  sense."  Pomeroy  on  Contracts 
(2d  Ed.),  223. 

Passing  the  question  of  enforceability  of  the  contract, 

8  coMTEACTsiN     ^^^  considcratiou  of  the  fact  question  of  vio- 

M^xiST         lation  leads  us  to  disagree  with  the  conclusion 

^^^^'  reached   by    the    trial    court.     The    contract 

agreement,  as  we  have  seen,  confined  the  right  of  defendant 
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to  deal  in  stock  cattle  and  horses  ^^  for  his  own  use  on  his 
farm,  but  not  for  speculative  purposes*''  And,  if  he  could  not 
violate  this  agreement  bj  direct  transactions,  it  stands  to  rea- 
son that  he  could  not  by  circumlocution*  The  evidence  sho^ra 
repeated  transactions  in  which  defendant  purchased  horses 
and  cattle  —  stock  cattle,  within  the  proof  as  to  the  meaning 
of  that  expression  —  and  not  by  any  fair  intendment  for  use 
on  his  own  farms.  It  is  not  necessary  that  we  go  into  the  trans- 
actions in  detail.  Some  of  them  were  conducted  by  defendant 
in  his  own  name,  and  others  in  the  name  of  his  son-in-law, 
one  Hogan,  a  member  of  a  rival  firm  of  dealers  in  cattle  and 
horses.  Defendant  does  not  deny  these  transactions,  but 
says  that  as  to  most  of  them  —  the  others  being  trivial  in 
character  —  he  had  no  financial  interest ;  that  he  was  acting 
solely  on  behalf  of  Hogan.  But  it  does  not  matter  that  he 
had  no  expectations  of  making  money  for  himself.  In  the 
interest  of  plaintiff  he  had  agreed  to  go  out  of  the  business 
and  the  effect  of  his  disregard  of  that  agreement  by  going 
about  the  country  buying  stock  —  sometimes  giving  his  per- 
sonal check  in  payment  therefor,  and  sometimes  the  check 
of  Hogan,  as  he  says  he  was  authorized  to  do  —  was  equally 
potent  as  far  as  plaintiff  was  concerned  whether  he  was  do- 
ing this  for  pleasure  as  a  favor  merely  to  Hogan,  or  for  the 
purposes  of  personal  gain.  This  conclusion  is  not  altogether 
out  of  harmony  with  what  is  said  in  Grimm  v.  Warner,  45 
Iowa,  106,  cited  and  relied  upon  by  defendant.  In  that  case 
the  defendant  counted  upon  a  contract  whereby  there  had 
been  sold  to  him  an  ice  business,  and  the  good  will  thereof, 
with  the  agreement  on  the  part  of  the  seller  that  he  would 
not  again  engage  in  the  business  in  the  same  city.  It  was  in 
evidence  that  afterwards  the  seller  engaged  as  an  employe 
of  a  rival  concern  in  putting  up  ice  and  in  conducting  an  ice 
business.  The  covenant  embodied  in  the  contract  was  con- 
strued to  bind  him  no  farther  **  than  that  he  will  do  no  act 
which  will  interfere  with  the  purchaser  retaining  the  cus- 
tomers that  at  the  time  of  the  contract  patronized  the  seller. 
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He  is  bound  to  do  no  act  which  will  divert  the  business 
which  he  transfers  to  the  purchaser."  And,  in  conclusion, 
it  was  held  that  the  covenant  was  intended  to  bind  the  seller 
not  to  engage  in  the  ice  business,  and  this  he  did  not  do  by 
working  for  those  who  were  so  engaged. 

But,  as  the  court  is  at  present  constituted,  we  think  the 
decision  in  that  case  stopped  short  of  the  true  rule.  We  may 
concede  that,  where  one  has  contracted  to  remain  out  of  a 
certain  business,  the  prohibition  is  not  to  be  taken  as  absolute 
in  the  sense  that  it  extends  of  necessity  to  every  branch  of 
employment.  Thus  it  might  be  held  that  assisting  in  the 
manual  labor  of  putting  up  ice  should  not  be  construed  into 
a  contract  violation.  So,  also,  where  one  enters  the  service  of 
a  rival  concern  as  bookkeeper,  stockkeeper,  watchman,  to 
have  charge  of  machinery,  or  other  like  employment.  And 
this  is  so  because  it  is  not  likely  that  out  of  these  there  could 
come  any  substantial  mischief.  The  test,  as  we  conceive, 
is  mischief.  And  mischief  begins  when  the  scope  and  char- 
acter of  the  employment  is  such  as  to  result  in  all  likeli- 
hood in  substantial  interference  with  the  business  which  was 
the  subject  of  the  contract  And  it  will  not  do  to  say  that 
there  can  be  no  interference  if  the  seller  shall  refrain  from  any 
act  which  can  operate  to  induce  the  customers  of  the  old  busi- 
ness to  transfer  their  patronage  to  his  new  employer.  In- 
fluence may  be  exerted  indirectly  as  well  as  directly,  and 
the  purchaser  of  a  business  and  its  good  will  is  entitled  not 
only  to  protection  in  respect  of  customers  then  patrons,  but 
to  enter  the  field  of  competition  unhampered  by  any  adverse 
influence  of  the  seller.  Thus  in  Finger  v.  Hahn,  42  N.  J. 
Eq.  607  (8  AtL  654),  it  appeared  that  the  defendant  had 
sold  out  his  butcher  business,  with  an  agreement  that  he 
would  not  carry  on  the  business  on  his  own  account,  or  to 
operate  any  butcher  business.  The  evidence  showed  that 
he  was  subsequently  employed  by  a  general  store  operating 
a  butcher  department,  and  that  in  the  course  of  his  employ- 
ment he  did  the  buying  and  selling,  as  well  as  cut  the  meats. 

Vol.  137  U.— 41 
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This  was  held  to  be  a  breach  of  his  contract  In  Newling  v. 
Dohell,  19  Law  T.  (N.  S.),  408,  it  appeared  that  the  de- 
fendant in  selling  ont  had  agreed  not  to  carry  on  or  be  con- 
cerned or  interested  in  the  business  of  a  tailor,  and  it  was 
held  that  the  contract  was  broken  by  working  as  journeyman 
for  another;  the  court  remarking  that  the  covenant  clearly 
embraced  the  exercise  of  his  trade  or  skill  for  an  employer, 
as  well  as  for  himself.  And  in  reason  this  must  be  so.  Take, 
for  instance,  the  case  of  one  who  has  established  a  reputation 
for  great  skill  as  a  workman  along  a  certain  line,  and  who 
then  sells  out  with  an  agreement  on  consideration  that  he 
will  leave  the  field  to  his  purchaser,  to  say  that  he  would 
be  at  perfect  liberty  to  step  across  the  street  and  enter  at  once 
into  the  employ  of  a  rival  concern  as  manager  would  be  shock- 
ing, as  it  would  be  intolerable.  Of  course,  the  world  of 
business  is  such  that  the  circumstances  in  each  case  must 
differ,  and  in  conclusion  we  are  disposed  to  agree  with  the 
Minnesota  court  (Nelson  v.  Johnson,  38  Minn.  255,  36  N. 
W.  868),  by  saying  that  "  the  court  must  consider  the  na- 
ture of  the  business  which  the  party  abandons,  and  agrees 
not  to  undertake,  and  the  natural  and  reasonable  effect  of  the 
said  employment  upon  it,  in  determining  whether  the  con- 
tract has  been  violated  directly  or  indirectly;  for,  if  there 
has  been  an  indirect  violation  or  fraudulent  evasion  of  it, 
resulting  in  damage,  it  could  hardly  be  material  that  he  was* 
receiving  wages  instead  of  profits." 

Concluding,  as  we  do,  that  the  reasonable  and  probable 
results  of  the  course  of  conduct  shown  on  the  part  of  defend- 
ant was  to  work  interference  with  the  business  sold  by  him 
to  plaintiff,  and  as  no  disposition  to  abstain  therefrom  in  the 
future  is  manifested,  there  should  have  been  a  decree  in  favor 
of  plaintiff,  and  the  cause  will  be  remanded  that  such  may 
obtain. —  Reversed. 


March  1908]      Cxjtteb  v.  City  of  Des  Moines.  643 


E.  C.  Cutter,  Appellee  v.  The  City  of  Des  Moines,  Ap- 
pellant. 

Municipal  corporations:    street  obstructigns:    negugence.    A  dis- 

1  abled  vehicle  which  is  permitted  to  remain  in  a  public  street 
for  an  unreasonable  length  of  time,  and  in  a  position  calcu- 
lated to  frighten  ordinarily  gentle  horses,  is  an  obstruction 
and  a  nuisance;  and  the  city  is  liable  for  an  injury  which  nat- 
urally follows  from  the  negligent  act,  although  no  one  would 
have  reasonably  apprehended  the  danger. 

Same.    Where  a  disabled  bobsled  with  the  box  removed  so  as  to 

2  present  an  unusual  appearance  had  remained  in  a  public  street 
for  two  days  prior  to  the  fright  of  plaintiff's  horse,  and  his 
consequent  injury,  the  question  of  whether  there  had  been 
sufficient  time  for  the  city  to  have  known  and  removed  the 
same  prior  to  plaintiffs  accident  was  for  the  jury;  and  the 
evidence  was  sufficient  to  support  a  verdict  involving  negli- 
gence of  the  city. 

Same:    damages:    loss    of   time:    pleading.    A    petition    alleging 

3  permanent  disability  as  the  result  of  injuries  is  sufficient  to 
authorize  recovery  for  future  loss  of  time. 

Appeal  from  Polk  District  Court. —  Hon.  James  A.  Howb> 

Judge. 

Tuesday,  December  10,  1907. 

Reheabing  Denied,  Tuesday,  March  17,  1908. 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff  caused  by  the  fright  of  a  horse  at  an  object  in 
one  of  the  streets  of  the  defendant  city,  which  it  is  claimed 
defendant  wrongfully  and  negligently  suffered  and  permitted 
to  remain  there.  Trial  to  a  jury,  verdict  and  judgment  for 
plaintiff  and  defendant  appeals. —  Affirmed. 

W.  H.  Bremmer,  M.  H.  Cohen,  and  W.  M.  McLaughr 
lin,  for  appellant. 
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Clark  &  Byers,  for  appellee. 

De£M£B,  J. —  Beaver  avenue  is  one  of  the  pricipal  resi- 
dence streets  in  the  city  of  Des  Moines.  Some  time  prior  to 
the  accident  in  question,  the  city  made  a  fill  in  this  street 
some  six  hundred  feet  long  and  in  places  from  five  to  six 
feet  in  height.  This  fill  was  not  as  broad  as  the  street  and 
was  from  twenty-two  to  twenty-five  feet  in  width  on  the  sur- 
face or  traveled  part  thereof.  The  sides  of  this  grade  were 
precipitous,  and,  as  we  understand  it,  the  bottom  of  the  fill 
did  not  occupy  the  entire  width  of  the  street*  On  the  11th 
day  of  February,  1903,  a  man  while  on  his  way  into  the  city 
with  a  bobsled  broke  the  singletrees  while  trying  to  pass  over 
this  grade  and  left  the  sled  with  the  box  thereon,  standing 
on  top  of  the  grade  and  about  four  feet  from  the  side  or  edge 
thereof.  On  the  21st  day  of  February,  plaintiff  and  his  wife 
were  coming  into  the  city  over  Beaver  avenue  in  a  single 
buggy  leading  a  horse  behind.  Plaintiff  was  driving,  and  as 
they  approached  the  bobsled,  and  at  a  point  where  the  fill 
or  grade  was  about  five  feet  in  height,  the  horse  which  plain- 
tiff was  driving  took  fright  at  the  sled,  gave  a  quick  jump, 
and  tipped  the  plaintiff  and  his  wife  out  of  the  buggy  and 
down  the  side  of  the  embankment,  severely  injuring  both. 
Some  time  between  the  date  when  the  sled  was  left  upon  the 
grade,  and  the  day  upon  which  plaintiff  was  injured,  some  one 
had  removed  the  box  from  the  runners*  and  had  pushed  it 
over  partially  into  the  weeds,  giving  the  sled  an  unusual  and 
unnatural  appearance. 

Upon  this  state  of  facts,  defendant's  coimsel  contend 
that  no  such  negligence  upon  the  part  of  the  city  is  shown 
as  to  justify  a  recovery,  and  complaint  is  also  made  of  one 
1.  MuNiCTPAL  of  the  instructions  given  by  the  trial  court- 
X^^o'bVtra?:  The  gist  of  the  argument  for  a  reversal  is 
gcncc.  *'  that,  as  to  objects  in  a  street  causing  horses  to 
frighten,  the  rule  is  that,  before  the  city  can  be  charged  with 
liability,  the  objects  must  be  of  an  unusual  and  extraordinary 
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character,  and  such  as  might  reasonably  be  expected  to  cause 
fright  It  is  the  duty  of  cities  in  this  State  to  keep  their 
streets  opeHy  in  repair,  and  free  from  nuisance,  and  for  vio- 
lation of  this  duty  they  are  liable  to  persons  injured  on  ac- 
count thereof.  Code,  section  753.  If  a  vehicle  of  any  kind 
becomes  disabled,  the  owner  may  leave  it  in  the  street  for 
such  reasonable  time  as  may  be  necessary  for  its  removal,  and 
its  presence  in  the  street  for  this  time  is  neither  a  nuisance 
nor  an  obstruction.  But  after  this  time  elapses  it  is  both  an 
obstruction  and  a  nuisance,  and  for  injuries  resulting  there- 
from a  city  may  be  held  liable.  It  may  be  that,  as  to  the 
frightening  of  horses,  the  object  must  be  such  an  one  as  is 
calculated  to  produce  such  fright;  but,  if  that  be  the  rule, 
even  an  ordinary  wagon  may  be  so  changed  in  posture  or  ap- 
pearance as  to  cause  fright.  It  is  well  known  that  horses  are 
quick  to  observe  an  unnatural  position  of  the  most  common 
objects.  A  wagon  box  partly  removed  from  a  wagon  is  well 
calculated  to  frighten  a  horse,  although  if  the  wagon  box 
were  in  place  he  would  take  no  notice  of  it.  According  to 
the  evidence  in  the  case,  we  think  that  the  bobsled,  in  the 
condition  in  which  it  was  in,  was  both  an  obstruction  to  the 
street  and  a  nuisance,  and  that  a  jury  might  well  have  found 
that  it  was  calculated  to  frighten  ordinarily  gentle  horses.  It 
is  not  true  that  to  constitute  negligence  the  act  must  be  such 
as  that  persons  of  ordinary  prudence  would  or  should  have 
apprehended  or  foreseen  the  accident.  That  doctrine  has 
been  repudiated  by  this  court  many  times.  Our  rule  is  that, 
if  the  accident  follows  as  a  result  of  the  wrong  or  negligent 
act  of  another,  that  other  is  responsible,  although  no  one 
would  reasonably  have  apprehended  such  a  disaster. 

But  it  is  said  that  there  is  no  evidence  that  the  box  had 

been  removed  from  the  sled  a  sufficient  length  of  time  for  the 

defendant  to  have  known  and  removed  the  nuisance  before  the 

accident  occurred.     This  was  a  question  of 

fact  for  the  jury.    There  was  evidence  tending 

to  show  that  the  box  was  removed  something  like  two  days 
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before  the  accident  occurred.  The  sled  had  been  in  the 
street  a  sufficient  length  of  time  for  the  defendant  to  have 
had  notice  thereof  and  removed  the  same  before  the  accident 
It  was  a  nuisance  of  which  defendant  had  knowledge,  and 
which  it  was  its  duty  to  remove;  and,  having  knowledge  of 
the  obstruction,  it  was,  in  the  exercise  of  ordinary  care,  held 
to  a  greater  degree  of  diligence  than  if  it  had  not  known  of 
the  presence  of  the  sled.  The  questions  we  have  suggested 
were  submitted  to  the  jury  imder  instructions  which  are  not 
now  challenged,  and  it  found  that  defendant  was  negligent 
in  not  removing  the  sled  and  box,  and  with  this  conclusion 
we  are  content;  that  is  to  say,  there  is  not  such  a  dearth  of 
testimony  as  to  justify  us  in  the  interfering.  Our  conclu- 
sions find  support  in  Stanley  v.  City,  54  Iowa,  463 ;  Harvey 
V.  Clarinda,  111  Iowa,  528;  Wheeler  v.  City  of  Ft  Dodge, 
131  Iowa,  566;  Fritsch  v.  Alleghany,  91  Pa.  226;  Collins  v. 
City,  32  Iowa,  324 ;  Hughes  v.  City  of  Fond  du  lac,  78  Wis. 
380  (41  N.  W.  408).  Appellant  calls  our  attention  to  au- 
thorities from  other  States  where  recoveries  were  denied  un- 
der substantially  similar  circumstances.  It  is  enough  to  say 
of  these  that  in  none  of  them,  so  far  as  appears,  were  there 
statutes  so  broad  as  ours,  which  make  it  the  duty  of  a  city 
to  keep  its  streets  open  and  in  repair  and  free  from  nuisance. 
This  is  pointed  out  in  the  Wheeler  case,  supra.  That  case 
rules  the  one  at  bar  and  is  conclusive  upon  the  proposition 
presented. 

II.     The  trial  court  instructed  the  jury  that  "  plaintiff 

might  recover  damages  on  account  of  his  physical  injury 

.     .     .    loss  of  time  from  his  usual  occupation  in  the  past 

and  in  the  future,  if  any  occasioned,  or  which 

agesc'ioMof     will  be  occasioucd  by  the  injury  to  his  per- 

timc:  pleading.  •r  w      ./  r 

•son."  This  is  challenged  because  it  is  said 
there  is  no  basis  in  the  pleadings  for  loss  of  time  in  the  fu- 
ture. The  allegation  in  the  petition  with  reference  to  this 
matter  is :  "  That  he  has  endured  great  physical  pain  and 
mental  suffering,  and  will  continue  to  be  permanently  dis- 
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abled  on  account  of  said  accident,  and  will  continue  to  suf- 
fer physical  pain  and  mental  anguish  on  account  thereof,  to 
his  great  detriment  and  damages  in  the  sum  of  $4,000." 
If  this  be  broad  enough  to  cover  loss  of  time  in  the  past  (and 
this  is  conceded  by  appellant),  it  is  surely  broad  enough  to 
cover  loss  of  time  in  the  future.  •  It  certainly  charges  perma- 
nent disablement  and  consequent  damage,  and  is  broad 
enough  to  cover  loss  of  time  on  account  thereof.  The  al- 
legation might  have  been  made  more  specific  on  motion,  but 
no  such  motion  was  filed,  and  the  case  was  tried  as  if  the 
matter  of  loss  of  time  were  in  issue.  This  being  true,  de- 
fendant's complaint  is  without  merit.  Homan  v.  Franklin  Co. 
90  Iowa,  186 ;  Bailey  v.  City,  108  Iowa,  20 ;  Collins  v.  Col- 
lins, 46  Iowa,  60.  Where  a  petition  charges  permanent  dis- 
ablement, this  necessarily  implies  loss  of  time,  and  there  need 
be  no  further  specification. 

Ho  error  appears,  and  the  judgment  must  be,  and  it  is^ 
affirmed. 


J.  B.  PucKETT  V.  J.  A.  GuNTHEB,  Appellant.  ^^  ^ 

Correction  of  court  records:    appeal.    The  district  court  has  power 

1  to  correct  its  records  to  make  them  show  the  exact  date  at 
which  a  judgment  was  actually  recorded,  as  determinative  of  the 
right  of  appeal ;  and  it  is  not  limited  by  Code,  section  4093,  to  one 
year  in  which  to  make  the  order. 

Appeal:    when  prematurely  taken.    An  appeal  from  a  judgment 

2  taken  upon  notice  served  prior  to  the  date  the  judgment  was 
actually  spread  upon  the  record  is  premature  and  will  be  dis- 
missed. 

Appeal  from  Blackhawk  District  Court. —  Hon.  Franbxin 
C.  Platt,  Judge. 

Saturday,  December  14, 1907. 
Rehearing  Denied,  Tuesday,  March  17,  1908. 
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In  an  action  brought  to  recover  damages  for  false  and 
fraudulent  representations  in  a  contract  for  the  exchange  of 
properties,  the  plaintiff  recovered  judgment  on  a  verdict  of 
the  jury  against  the  defendant.  Thereupon  the  defendant 
served  notice  of  an  appeal  from  such  judgment,  his  abstract 
showing  the  judgment  to  have  been  rendered  on  May  26, 
1905,  and  notice  of  appeal  to  have  been  served  and 
filed  on  July  10th  following.  On  January  7,  1907, 
the  plaintiff  applied  by  motion  to  the  district  court 
in  which  the  judgment  was  rendered  to  have  the  record 
of  such  judgment  corrected  so  as  to  show  that  it  was  not  ac- 
tually entered  until  October  1,  1905,  and  after  hearing  on 
this  application,  which  was  resisted  by  the  defendant,  the 
court  made  its  finding  in  accordance  with  the  contention  of 
the  plaintiff,  and  ordered  that  the  clerk  note  on  the  record  of 
the  judgment  that  the  same  was  entered  of  record  on  October 
1,  1905.  From  this  order  the  defendant  has  appealed,  and 
the  two  appeals,  the  one  from  the  original  judgment,  and  the 
other  from  the  order  as  to  the  record  of  entry  of  such  judg- 
ment, are  submitted  together.  Order  directing  entry  of  date 
of  judgment  affirmed.     Appeal  from  the  judgment  dismissed. 

Reed  &  Tuthill  and  Courtright  &  ArhitcJcle,  for  ap- 
pellant 

Mears  &  Love  joy,  for  appellee. 

McClain,  J. —  We  are  concerned  first  with  the  question 
raised  on  the  second  appeal  as  to  the  right  of  a  trial  court  to 
modify  or  change  the  record  of  the  judgment  involved  in 
the  first  appeal  so  as  to  show  that  the  judgment  was  not  in 
fact  entered  until  after  notice  of  appeal  from  that  judgment 
was  served. 

The  claim  of  the  appellee  is  that  under  Code,  section 
4127,  the  lower  court  had  the  power  to  perfect  its  record 
so  as  to  show  the  facts  with  reference  to  the  date  of  the  entry 
of  the  judgment ;  but  it  is  contended  for  appellant  that  this 
power  exists  only  by  virtue  of  statute,  and  that  the  time  for 
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its  exercise  is  limited  by  Code,  section  4093,  to  one  year. 
CotiECTioN        '^^  court  has  the  inherent  power,  not  only 


OP  COURT 
BKCORDS: 


J^  j^p.     to  correct  or  modify  its  records  so  as  to  make 
**^*  them  speak  the  truth,  but  also  to  make  them 

show  a  fact  which  may  become  essential  in  determining 
whether  an  appeal  is  premature  or  has  been  taken  too  late. 
Code,  section  4127,  is  simply  a  statutory  recognition  of  this 
power  and  a  regulation  of  the  method  of  its  exercise.  That 
section  is  found  among  those  regulating  procedure  in  the  Su- 
preme Court,  and  relates  primarily,  if  not  exclusively,  to  the 
perfection  of  the  record  for  the  purposes  of  an  appeal.  With- 
out such  statutory  proviaion  it  might,  perhaps,  be  doubtful 
whether,  after  the  taking  of  an  appeal,  the  trial  court  would 
have  jurisdiction  to  modify  the  record  already  submitted  to 
the  Supreme  Court,  without  a  remand  of  the  case  to  it  for 
that  purpose,  or  whether  it  would  be  competent  for  the  Su- 
preme Court  to  perfect  such  record  upon  a  showing  as  to  the 
facts.  But  the  statutory  provision  removes  all  doubt.  Code, 
section  4093,  is  in  the  chapter  relating  to  proceedings  to  re- 
verse, vacate  or  modify  judgments  in  the  trial  court,  and  has 
no  reference  to  the  modification  or  perfection  of  the  record 
of  a  judgment  for  the  purpose  of  an  appeal  to  the  Supreme 
Court.  It  is  provided  in  that  section :  "  Proceeding  to  cor- 
rect mistakes  or  omissions  of  the  clerk  shall  be  by  motion 
and  within  one  year."  But  this  section  must  be  construed 
with  reference  to  the  subject-matter  of  the  chapter,  and,  evi- 
dently, the  limitation  does  not  apply  to  the  proceedings  under 
Code,  section  4127,  relating  to  the  perfection  of  the  record 
for  the  purpose  of  appeal. 

It  is  further  to  be  noticed  that  the  proceeding  now  in 
question  was  not  to  correct  any  mistake  or  omission  of  the 
'clerk  in  the  entry  of  the  judgment.  It  was  proper  for  him 
to  enter  such  judgement  as  of  the  date  when  it  was  in  fact 
announced  by  the  court.  For  many  purposes  the  judgment 
when  entered  relates  back  to  the  time  of  its  announcement, 
but  for  the  purpose  of  appeal  a  judgment  has  no  validity  un- 
til actually  entered  of  record,  and  in  determining  whether 
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the  appeal  was  premature  or  too  late  4lie  actual  date  of  en- 
try must  be  considered.  HoffmavrBrvner  Granite  Co.  t?. 
Stark,  132  Iowa,  100.  The  proceeding  was  not  therefore 
one  to  correct  a  mistake  or  omission,  but  simply  one  which 
became  necessary  for  the  purpose  of  the  determination  of  the 
appeal  to  make  appear  of  record  a  fact  which  for  such  pur- 
poses was  essential  to  be  shown  of  record. 

We  reach  the  conclusion,  therefore,  that  the  trial  court 
had  authority  to  direct  the  clerk  to  note  upon  the  record  in 
connection  with  the  proceedings  in  the  case  the  date  upon 
which  the  judgment  was  finally  entered  in  the 
tare?  *toSS!  record  of  the  proceedings  of  the  court,  and  the 
.  plaintiff  does  not  question  the  correctness  of 
the  finding  of  the  court  with  reference  to  the  facts.  It  is  ap- 
parent, therefore,  that,  at  the  time  the  defendant's  notice  of 
appeal  from  the  judgment  in  the  plaintiff's  favor  on  the  ver^ 
diet  of  the  jury  was  served  and  filed,  there  was  no  judgment 
entered  on  the  record  of  the  court  from  which  an  appeal 
could  be  taken,  and  under  the  authority  of  the  case  of  Hoff- 
marirBrunner  Oranite  Co.  v  Stark,  decided  subsequently  to  the 
service  of  that  notice,  and  Thompson  v.  Great  Western  Ace. 
Ass'n  (decided  at  this  term),  136  Iowa,  557,  the  appeal  of 
the  plaintiff  from  the  judgment  must  be  dismissed  because 
prematurely  taken. 

The  result  is  that  on  the  appeal  of  the  defendant  from 
the  order  of  the  court  directing  an  entry  of  the  record  of  the 
date  when  the  original  judgment  was  made  of  record,  such 
order  is  affirmed,  and  defendant's  appeal  from  the  judg- 
ment is  dismissed. 


Jacob  S.  Bosley  v.  John  R  Monahan,  Appellant. 

Fraudulent  representations  as  to  the  value  of  land.    The  rcpre- 

1    sentation  of  an  agent  as  to  the  price  at  which  land  had  been  listed 

with  him  for  sale  is  not  a  material  statement  of  fact  with  reference 
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to  its  value,  the  falsity  of  which  can  be  made  the  basis  of  recov- 
ery; but  a  prospective  purchaser  to  whom  such  price  has  been 
communicated  is  bound  to  assume  that  the  same  is  a  mere  estimate 
as  to  its  value  for  selling  purposes. 

Same:    confidbntial  belations.    Confidential  relations  between  the 

2  parties  may  warrant  greater  reliance  on  statements  concerning  the 
value  of  land  than  would  otherwise  be  justified;  but  the  mere  fact 
of  acquaintance  and  friendly  relation  will  not  justify  the  assump- 
tion that  an  agent  is  consulting  the  interests  of  the  purchaser 
rather  than  his  own  in  making  a  sale  to  him. 

Same.    Where  a  prospective  purchaser  of  land  has  inspected  the  tract 

3  and  has  an  equal  opportunity  to  consult  the  owner  he  cannot  rely 
on  the  representations  of  the  agent  as  to  the  owner's  selling  price. 

Same:    REsassiON :    recovery  of  amount  paid.    The  owner  is  primar- 

4  ily  liable  for  the  return  of  money  paid  on  a  land  contract,  which 
it  is  sought  to  rescind  because  of  an  agent's  misrepresentations  as 
to  the  selling  price  of  the  land;  and  the  agent  cannot  be  held  for 
a  return  of  more  than  he  actually  received  of  the  amount  paid,  at 
least  imtil  it  is  shown  that  the  same  cannot  be  recovered  from  the 
owner.    Weaver,  J.,  dissenting. 

Appeal  from  Shelby  District  Court. —  Hon.  O.  D.  Wheeler 

Judge. 

Friday,  September  27,  1907. 

Kehearing  Denied,  Tuesday,  March  17,  1908. 

Action  to  recover  damages  for  false  and  fraudulent  rep- 
resentations made  by  defendant  in  inducing  plaintiff  to  be- 
come a  purchaser  of  land.  Verdict  and  judgment  for  plain- 
tiff.    Defendant  appeals. —  Reversed. 

Cullison  &  Yackey  and  H.  L.  Robertson,  for  appellant. 

Byers,  Lochwood  &  Byers,  for  appellee. 

McClain,  J. —  The  allegations  of  the  petition  present 
several  grounds  of  recovery,  but  the  one  ground  on  which  the 
case  was  submitted  to  the  jury  was,  briefly  stated :  That  plain- 
tiff and  defendant  being  residents  of  the  same  county  in  this 
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State  and  mutual  acquaintances,  and  defendant  having  an 
arrangement  with  one  Meek,  a  real  estate  agent  in  Missouri, 
by  which  defendant  was  to  share  in  the  conunissions  on  sales 
of  Missouri  land  for  which  Meek  should  procure  a, purchaser 
through  defendant's  assistance,  defendant  induced  the  plain- 
tiff to  go  with  him  to  Missouri  to  look  at  land,  and  while 
there  introduced  plaintiff  to  Meek,  who  took  him  out  to  in- 
spect a  certain  farm,  which  may  be  sufficiently  designated  as 
the  "  Vaughn  Farm,"  containing  about  six  hundred  and  six 
acres,  which  Meek  represented  to  be  in  his  hands  for  sale; 
that  defendant  stated  to  plaintiff,  after  the  inspection  of  the 
farm,  that  it  was  listed  with  Meek  for  sale  by  the  owner  at 
$45  an  acre,  and  if  plaintiff  bought  said  farm  he  would  have 
to  pay  Meek  and  defendant  $1  an  acre  commission,  or,  in  all, 
$46  an  acre;  that  these  statements  were  false,  in  that  the 
farm  was  not  listed  with  Meek  for  sale,  and  the  highest  price 
which  the  owner  asked  for  said  farm  was  $40  an  acre;  that 
plaintiff  entered  into  a  contract  for  the  purchase  of  the  farm 
at  $46  an  acre,  of  which  amount  $5,000  was  paid,  defendant 
and  Meek  dividing  between  them  $3,636  in  equal  shares, 
and  paying  the  balance  to  the  owner  of  the  farm  on  an  op- 
tional contract  by  which  Meek  was  to  acquire  title  thereto  at 
$40  an  acre;  that,  on  ascertaining  the  falsity  of  the, state- 
ments made  by  defendant  and  Meek,  plaintiff  elected  to  re- 
scind the  contract  of  sale,  and  demanded  from  Meek  and  de- 
fendant the  return  of  the  $5,000  paid,  and  on  failure  to  se- 
cure the  return  of  his  money  instituted  this  action  against 
defendant  for  the  recovery  of  the  entire  amount,  alleging  the 
facts  as  thus  briefly  stated,  with  other  facts  which  the  trial 
court  considered  either  immaterial  or  not  shown  by  any  evi- 
dence, and  therefore  did  not  submit  for  the  determination  of 
the  jury.  The  errors  relied  on  by  appellant  relate  to  the 
entire  theory  on  which  plaintiff  was  allowed  to  recover,  and 
we  can  better  dispose  of  the  case  by  determining  the  correct- 
ness of  the  theory  on  which  recovery  was  allowed  than  by  con- 
sidering specific  errors  alleged  to  have  been  committed. 
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A  few  other  suggestions  as  to  the  facts  which  seem  to  us 
material  in  determining  the  proper  theory  on  which,  if  at 
all,  plaintiff  should  have  been  allowed  to  recover  against  de- 
fendant, may  be  made.  There  is  no  claim  supported  by  the 
evidence  that  defendant  was  the  agent  of  plaintiff,  nor  is 
it  contended  that  he  was  in  any  way  interested  in  the  sale 
of  the  farm,  except  that  by  procuring  plaintiff  as  a  purchaser 
he  became  entitled  to  share  equally  with  Meek  in  any  profit 
realized  by  the  sale  of  the  farm  to  plaintiff.  He  entered  into 
no  obligation  to  the  owner  of  the  farm,  nor  did  he  undertake 
to  contract  with  the  plaintiff  as  to  the  transfer  of  title.  There 
is  some  controversy  as  to  whether  plaintiff's  contract  of  pur^ 
chase  was  made  with  Meek  as  pretended  owner,  or  through 
Meek  as  agent,  with  the  real  owner.  But  it  is  plain  that 
Meek  was  not  really  the  owner  at  the  time  the  contract  wae 
made,  and  up  to  the  time  of  the  making  of  the  contract  he  had 
not  pretended  to  be  owner,  for  the  representations  relied  upon 
by  plaintiff  as  false  were  that  the  land  was  listed  with  Meek 
at  $45  per  acre,  and  that  he  and  defendant  must  receive  $1 
per  acre  by  way  of  commission  if  the  sale  should  be  effected ; 
the  purchase  price  thus  being  fixed  at  $46  per  acre.  It  is 
to  be  borne  i^  mind,  also,  that  there  was  no  question  submit- 
ted to  the  jury  as  to  the  real  value  of  the  farm,  nor  as  to  the 
validity  of  the  contract  for  the  purchase  thereof  on  which 
plaintiff  paid  his  $5,000.  It  must  be  assumed  that  he  could 
have  acquired  title  to  the  farm  by  making  the  remaining  pay- 
ments provided  for  in  the  contract,  and  that  he  was  not  mis- 
led as  to  the  character  of  the  farm  itself,  or  its  value,  by  any- 
thing said  by  the  defendant,  unless  the  statement  by  defend- 
ant that  the  farm  was  listed  with  Meek  at  $45  per  acre  and 
held  by  the  owner  for  sale  at  that  price  was  a  material  rep- 
resentation with  reference  to  value.  The  case  may  be  dis- 
posed of  by  considering  first,  whether  plaintiff  has  any  cause 
of  action  against  defendant  with  reference  to  the  transac- 
tion, under  the  theory  on  which  it  was  tried,  and,  second, 
whether  under  the  evidence  plaintiff  was  entitled  to  recover 
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from  defendant  the  entire  amount  of  money  paid  by  plain- 
tiff to  Meek  under  the  contract  of  purchase. 

I.  The  court  in  instructing  the  jury  stated  the  plain- 
tiflPs  claim  to  be  that  he  was  induced  to  enter  into  the  contract 
of  purchase  of  the  farm  through  false  and  fraudulent  repre- 
sentations made  to  him  by  the  defendant,  consisting  of  the 
representations  that  the  owner  asked  $45  per  acre  for  the 
farm,  and  that  it  was  listed  with  Meek  by  said  owner  at  $45 
per  acre ;  and  with  reference  to  such  alleged  false  representa- 
tions the  jury  were  instructed  that  to  entitle  the  plaintiff  to 
recover  plaintiff  must  show  that  defendant  made  such  repre- 
sentations to  plaintiff,  that  they  were  false  and  untrue  to  de- 
fendant's knowledge,  that  plaintiff  relied  upon  such  represen- 
tations as  true,  and  was  thereby  induced  to  makje  the  purchase, 
and  that  plaintiff  had  been  damaged  in  some  amoimt  by  rea- 
son of  such  representations.  The  jury  were  then  told  that, 
if  each  and  all  of  said  matters  were  shown  by  the  evidence, 
then  the  plaintiff  would  be  entitled  to  recover ;  but,  if  any  one 
or  more  of  said  matters  were  not  shown,  their  verdict  should 
be  for  the  defendant.  And  in  conclusion  the  jury  were  told 
that,  if  they  found  for  the  plaintiff,  their  verdict  should  be 
for  the  sum  of  $5,000.  In  other  words,  with  reference  to  the 
two  alleged  misrepresentations  submitted  to  the  jury,  the 
court  instructed  that  as  a  matter  of  law  they  were  such  mis- 
representations of  fact  as  to  require  the  finding  of  a  verdict 
against  defendant,  if  it  should  appear  that  defendant  made 
them,  that  they  were  knowingly  false,  and  that  they  were  re- 
lied upon  by  plaintiff  to  his  prejudice. 

In  general  representations  as  to  value  in  the  sale  of  land 
are  treated  as  statements  of  opinion,  on  which  the  buyer  is 
not  entitled  to  rely,  and  for  the  falsity  of  which  he  caimot 
recover  damages.  There  seems  to  be  a  difference  of  opinion, 
however,  among  the  courts,  as  to  whether  a  statement  as  to 
the  price  paid  by  the  seller  or  the  price  which  has  been  of- 
fered to  the  seller  is  a  material  statement  of  fact  on  which 
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the  buyer  may  rely,  or,  like  a  general  statement  of  value,  to 
be  treated  only  as  trade  talk.  This  court  has  taken  the  view 
that  such  statements  may  be  relied  on  as  material  representa- 
tions of  fact.  Teachaui  v.  Van  Hoesen,  76  Iowa,  113 ;  Dorr 
V.  Cory,  108  Iowa,  726 ;  Scott  v.  Bumlight,  131  Iowa,  507. 

It  is  to  be  noticed,  however,  that  in  each  of  these  cases 
the  exception  as  to  specific  representations  of  facts  indicating 
value  is  recognized  as  having  been  carried  further  than  the 
1.  FiAumTLBNT      general  concurrence  of  authority  would  lus- 
TioMSASTo       tify.     We  are  now  asked  to  go  one  step  fur- 
ofLAwa  ther,  and  say  that  the  price  at  which  land  is 

put  into  the  hands  of  an  agent  for  sale  is  a  material  state- 
ment of  fact  with  reference  to  the  value  of  the  land,  falsity 
of  which  can  be  made  the  basis  of  recovery.  No  specific  au- 
thority for  such  extension  of  the  exceptioi\  has  been  called 
to  our  attention,  and  we  do  not  feel  justified  in  making  it. 
When  the  owner  of  land  puts  it  into  the  hands  of  an  agent  for 
sale  at  a  specified  price,  he  simply  limits  the  power  of  the 
agent  so  that  without  further  authority  he  cannot  bind  the 
owner  by  making  a  sale  at  a  lower  price.  It  does  not  follow 
that  the  o^Tier  himself  believes  that  the  price  thus  fixed  is  the 
real  value  of  his  property.  It  may  well  be  assumed  that  he  is 
desiring  to  get  a  larger  sum  than  its  real  value  if  he  can ;  that, 
recognizing  the  uncertainty  of  judgment  as  to  values,  he  hopes 
to  find  a  purchaser  who  is  willing  to  buy  at  that  price ;  and, 
recognizing  the  necessity  of  negotiation  with  a  possible  pur- 
chaser who  may  offer  a  lower  price,  he  seeks  to  furnish  a  basis 
for  such  negotiations  as  favorable  as  possible  to  himself.  A 
prospective  purchaser,  to  whom  information  is  conveyed  by 
the  agent  that  the  land  is  held  by  its  owner  and  listed  with 
such  agent  for  sale  at  a  specified  price,  is  bound,  as  we  think, 
to  assume  that  such  price  is  the  mere  opinion  or  estimate  of 
the  owner  as  to  its  value  for  selling  purposes.  The  asking  or 
listing  price  is  a  much  less  specific  and  definite  basis  of  opin- 
ion as  to  value  than  the  price  which  has  been  paid  in  an  ao- 
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tual  sale  of  the  pf operty,  or  the  price  which  has  been  offered 
by  a  prospective  purchaser. 

Many  representations  quite  as  specific  and  definite  as 
that  involved  in  the  fixing  of  a  price  for  sale  by  an  agent  have 
been  held  not  to  be  such  as  to  justify  reliance  thereon  by  the 
purchaser.  For  instance,  in  Gate  City  Land  Co.  v.  Heilman, 
80  Iowa,  477,  it  was  held  that  the  representation  that  the 
cash  market  value  of  the  lots  in  a  certain  addition  to  a  town 
was  $500,  and  that  other  lots  in  the  same  and  adjoining  ad- 
ditions were  rapidly  selling  at  that  price,  was  rather  a  repre- 
sentation of  opinion  than  of  fact  In  Merritt  v.  Dufur,  99 
Iowa,  211,  it  was  held  that  a  statement  by  an  agent  for 
the  leasing  of  a  farm,  that  the  owner  had  required  a  rent  of 
$400  for  the  land,  whereas  in  fact  she  had  authorized  the  leas- 
ing of  it  for  $2^0,  was  not  such  a  false  representation  as  to 
justify  the  rescission  of  a  lease ;  and  in  Des  Moines  Insurance 
Co.  V.  Mclntire,  99  Iowa,  50,  it  was  held  that  a  statement  by 
an  agent  that  the  owner  of  a  patent  right  was  willing  to  sell 
the  right  for  a  particular  state  at  $650,  and  could  not  be  in- 
duced to  sell  for  less,  while  in  fact  he  was  willing  to  take 
$100,  was  not  a  statement  on  which  a  prospective  purchaser 
had  a  right  to  rely,  for,  as  the  court  says,  conceding  that  the 
prospective  purchaser  was  prevented  from  going  to  the  owner 
by  the  representation  of  the  agent  that  such  action  would 
tend  to  induce  the  owner  to  require  a  larger  amount  than  that 
stated,  such  representation  was  not  a  fraud  of  the  agent,  but 
mere  "  trade  talk."  We  reach  the  conclusion  that  the  state- 
ment attributed  to  defendant  would  not  justify  the  plaintiff 
in  relying  thereon  as  a  material  statement  of  fact  with  refer- 
ence to  the  value  of  the  property,  and,  as  plaintiff  would  have 
no  right  to  rescind  on  account  of  such  misstatement,  he  could 
not  hold  the  defendant  liable  for  the  damages,  if  any,  re- 
sulting to  him  from  acting  upon  such  misstatement,  conced- 
ing that  defendant  knew  it  to  be  false  and  intended  that  the 
plaintiff  should  rely  thereon. 
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Confidential  relations  between  the  parties  may  warrant 
greater  reliance  on  statements  as  to  value  that  would  other- 
wise be  justified.  But  there  were  no  confidential  relations 
2.  Same:  between  the  plaintiff  and  the  defendant  with 

reUtions.  reference  to  this  proposed  sale.     Plaintiff  did 

not  go  to  Missouri  with  the  defendant  to  look  at  this  particu- 
lar farm,  for  neither  of  them  had  any  knowledge  that  this 
farm  was  for  sale,  until  they  had  visited  Meek  for  the  pur- 
pose of  inspecting  another  farm,  and  were  advised  by  hiTn 
that  this  farm  was  on  the  market.  Plaintiff  well  knew  that 
defendant  was  making  this  trip  in  the  hope  of  effecting  a  sale 
of  some  farm  to  him,  in  order  to  secure  his  share  of  the  com- 
mission from  Meek.  The  mere  fact  of  acquaintance  and 
friendly  relations  would  not  justify  plaintiff  in  assuming  that 
defendant  was  not  consulting  his  own  interests,  rather  than 
plaintiff's  interests,  in  a  purely  business  transaction.  To  all 
intents  and  purposes,  plaintiff  and  defendant  were  dealing  at 
arm's  length. 

Nor  was  this  a  case  in  which  defendant  was  possessed  of 
some  peculiar  knowledge  or  information  not  available  to  plain- 
tiff.     The  latter  had  inspected  the  farm  and  had  had  an  oppor- 
tunity to  consult  the  owner  if  he  had  seen  fit  to 

o   Sams. 

do  so.  He  knew  that  defendant's  information 
as  to  the  selling  and  listing  price  was  acquired  from  Meek,  and 
he  could  have  consulted  Meek  if  he  had  seen  fit.  It  appears 
that  plaintiff  was  a  man  somewhat  advanced  in  years,  and 
that  he  was  temporarily  ill  between  the  time  he  inspected  the 
farm  and  the  time  this  alleged  representation  was  made  to 
him  by  defendant;  but  there  is  not  the  slightest  evidence 
that  he  was  not  competent  to  look  after  his  own  affairs,  or 
that  defendant  took  advantage  of  his  condition.  We  find 
therefore  no  peculiar  circumstances  justifying  plaintiff  in 
relying  on  representations  of  defendant  which  were  not  such 
as  a  purposing  purchaser  of  land  is  not  ordinarily  justified 
in  relying  upon,  and  reach  the  conclusion  that  the  trial  court 
erred  in  submitting  to  the  jury,  as  the  basis  of  a  recovery  by 
Vol.  137  Ia.— 42 
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plaintiff  against  defendant,  the  question  whether  the  aUeged 
statements  as  to  the  owner's  selling  and  listing  price  of  the 
farm  were  made. 

II.  As  already  stated,  the  court  instructed  the  juiy 
that,  if  they  should  find  for  the  plaintiff  on  the  issue  with 
reference  to  the  statement  as  to  the  selling  and  listing  price 
4.  Same:  ^^  ^^^  farm,  plaintiff  was  entitled  to  reoovCT 

IfSSJeJ^of  tl^6  amount  claimed,  to-wit,  $5,000,  the  sum 
amount  paid  p^jj  Y)j  him  to  Meek,  or  through  Meek,  on  his 
contract.  On  what  theory  defendant  should  be  held  liable 
for  the  entire  payment  made  by  plaintiff,  under  the  contract, 
which  he  claimed  the  right  to  rescind  on  account  of  misrepre- 
sentations made  by  defendant,  we  are  unable  to  discover.  If 
the  plaintiff  was  entitled  to  rescind,  then  his  ri^t  was  to  the 
return  of  his  money.  For  any  incidental  expenses  involved 
in  effecting  the  contract  of  purchase  and  subsequently  re- 
scinding it,  defendant  might  be  liable  under  the  view  which 
the  court  adopted.  But  the  defendant  was  not  the  seller  of 
the  farm,  and  plaintiff's  primary  right  would  be  to  have  back 
his  money  from  the  seller,  to  whom  it  had  been  paid.  There 
is  no  evidence  that  he  was  unable  to  recover  his  money  from 
the  seller,  whether  such  seller  was  Meek  holding  an  optional 
contract  of  purchase,  or  the  original  owner  represented  by 
Meek  as  agent  It  seems  to  us  that,  conceding  everything 
which  could  possibly  be  claimed  as  to  defendant's  liability,  he 
would  not  be  liable  for  the  full  amount  of  money  paid  under 
the  contract^  until  it  was  shown  that  it  could  not  be  recov- 
ered back  from  the  person  primarily  liable  for  its  return. 
If  the  theory  of  the  court  was  that  defendant  had  partici- 
pated in  the  distribution  of  a  part  of  this  $5,000  as  commis- 
sion or  profits,  then  he  would  be  liable,  so  far  as  we  can  see, 
no  further  than  for  the  share  received  by  him,  t.  e.,  if  plain- 
tiff were  trying  to  follow  his  money,  he  could  only  hold  de- 
fendant  liable  for  the  amount  which  defendant  received. 
The  instructions  of  the  court  indicate  the  theory  that  defend- 
ant was  liable  for  the  damages  caused  to  the  plaintiff,  but 
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under  this  theory  there  must  be  proof  of  the  specific  dam- 
ages suffered,  and  no  such  proof  was  offered.  The  record 
does  not  disclose  how  much  less  the  farm  was  worth  than  the 
contract  price,  and  the  ordinary  basis  of  recovery  by  way  of 
damages  for  fraudulent  misrepresentation  is  entirely  want- 
ing. Therefore  we  think  that  under  any  theory  the  instruc- 
tion of  the  court  as  to  the  amount  of  recovery  was  entirely 
erroneous. 

The  judgment  of  the  trial  court  is  reversed. 

Weaver,  J.  (dissenting). —  The  defendant,  acting  in 
conjunction  with  Meek,  invited  the  plaintiff  to  Missouri, 
knowing  that  he  was  unacquainted  with  land  values  there. 
Concerning  the  land  in  question,  they  falsely  represented  to 
him  that  they  had  it  listed  in  their  agency  at  a  net  price  to  the 
owner  of  $45  per  acre,  to  which  they  proposed  to  add  the  sum 
of  $1  per  acre  as  their  commission.  Relying  on  these  repre- 
sentations, plaintiff  undertook  to  make  the  purchase  on  the 
terms  stated;  that  is,  to  pay  the  net  price  which  the  owner 
demanded  and  $1  per  acre  commission.  As  a  matter  of  fact, 
the  owner's  price  was  but  $40  per  acre,  and  by  this  fraud  de- 
fendant and  his  confederate  received  six  times  the  commis- 
sion which  they  induced  plaintiff  to  believe  they  were  receiv- 
ing from  him.  The  bare  statement  of  the  facts  is  suflScient 
to  characterize  the  conduct  of  the  plaintiff  and  Meek  as 
grossly  fraudulent.  By  a  conscious  and  systematic  scheme 
of  misrepresentation  on  their  part,  the  plaintiff  has  lost,  and 
they  have  gained,  a  large  sum  of  money.  To  permit  them  to 
retain  it  is  to  put  the  seal  of  the  law's  approval  upon  a  gross 
wrong.  It  is  the  province  of  courts  of  justice  to  detect  and 
defeat  fraud  without  regard  to  the  disguises  under  which  it 
has  operated.  If  there  be  any  case  calling  more  loudly  for 
the  exercise  of  this  function  than  is  presented  by  the  record 
before  us,  it  certainly  has  not  come  under  my  observation. 
As  to  the  amount  of  recovery,  it  is  enough  to  say  that,  where 
two  or  more  persons  combine  to  defraud  another,  the  law 
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will  not  apportion  their  liability,  and  each  will  be  held  to  an- 
swer for  ihe  full  amount  of  the  damage  resulting  from  their 
common  wrong. 

I  am  therefore  of  the  opinion  that  the  judgment  of  the 
district  court  should  be  affirmed. 

Ladd,  J.,  joining  in  dissent 


W.    H.    ZiNSER,    ET    AL.    V.    TlIE   BoARD   OF   SUPERVISORS  OF 

BuENA  Vista  County,  et  al..  Appellants. 

Drainage:    FBrmoN:    description  of  land.    The  petition  to  a  board 

1  of  supervisors  for  the  establishment  of  a  drainage  district  need  not 
describe  the  precise  lands  to  be  embraced  therein,  but  will  be  sufiB- 
cient  if  it  points  out  the  locality  to  be  drained  in  a  general  way; 
and  the  fact  that  it  erroneously  asserts  that  all  the  lands  included 
therein  are  subject  to  overflow  and  are  too  wet  for  cultivation  will 
not  deprive  the  board  of  jurisdiction. 

Same:    formation  of  district:    dutv  of  surveyor:    benefits:    how 

2  determined.  In  the  formation  of  a  drainage  district  the  question 
to  be  determined  is  whether  the  lands  embraced  in  the  petition 
are  to  be  benefited  by  the  improvement,  and  to  this  end  it  is  the 
duty  of  the  engineer  appointed  by  the  board  to  examine  and  survey 
each  tract,  and  to  report  to  the  auditor  a  particular  description 
thereof  and  the  manner  in  which  the  different  tracts  will  be  af- 
fected by  the  improvement,  which  report  becomes  the  basis  of 
future  proceedings:  this  question  of  benefits  cannot  be  referred 
to  the  assessment  commissioners  subsequently  to  be  appointed. 

Same.    Where  it  is  apparent  that  the  surveyor  made  no  survey  of  the 

3  various  tracts  embraced  in  the  proposed  district,  and  neither  re- 
ported nor  intended  to  report  that  each  particular  tract  described 
would  be  affected,  nor  even  expressed  an  opinion  based  on  actual 
examination  that  the  lands  described  by  him  should  be  in  the  dis- 
trict, but  in  a  general  way  simply  returned  all  lands  within  the 
watershed,  no  basis  was  laid  for  the  classification  of  lands  and 
assessment  of  benefits;  and  the  supervisors  were  not  justified  in 
ordering  the  construction  of  the  proposed  improvement 

Same:    speoal  benefits.    Before  land  may  properly  be  included  in 

4  a  drainage  district  it  must  be  determined  that  in  all  reasonable 
probability  it  will  receive  some  special  benefit  thereby,  otherwise 
the  owner  is  entitled  to  enjoy  his  natural  advantages  for  carrying 
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away  his  surface  water,  and  is  under  no  obligation  to  assist  the 
owner  of  a  serviant  estate  in  getting  rid  of  such  as  naturally  flows 
onto  his  land. 

Drainage  district:  refusal  to  estabush:  abuse  of  discretion. 
5  Where  a  proposed  drainage  district  includes  a  large  area  of  land 
and  there  has  been  no  accurate  survey  of  each  tract,  so  that  a 
definite  determination  of  the  acreage  which  should  be  included 
and  the  accruing  benefits  is  impossible,  and  where  it  is  evident 
that  complete  reclamation  of  the  lands  involves  additional  im- 
provement of  which  no  estimate  of  cost  is  made,  a  refusal  of  the 
board  to  order  the  improvement  because  of  excessive  cost,  and  that 
the  damages  awarded  constituted  a  greater  burden  than  should 
be  borne  by  the  land  benefited,  was  not  an  abuse  of  the  discretion. 

Appeal  from  Buena   Vistci  District   Court. — ^Hon.   A.   D. 
Bailie^  Judge. 

Monday,  Decembeb  16,  1907. 

Beheasing  Denied,  Tuesday,  March  17,  1908. 

Appeal  from  an  order  of  the  district  court  reversing  a 
resolution  of  the  board  of  supervisors  of  Buena  Vista  county 
denying  a  petition  praying  for  action  appropriate  to  the 
drainage  of  a  large  body  of  land.  Some  of  the  petitioners 
appeal. —  Reversed. 

Edson  &  Moulton  and  Healy  &  Healy,  for  appellants. 

F.  F.  Faville,  for  appellees. 

Ladd,  J. —  The  board  of  supervisors  of  Buena  Vista 
county  in  special  session  February  21,  1906,  for  the  consid- 
eration of  the  amount  of  damages  to  be  awarded  in  drainage 
district  No.  4,  decided  "  that  the  cost  of  construction  and  the 
amount  of  damages  awarded  is  excessive  and  is  a  greater  bur- 
den than  should  be  properly  borne  by  the  land  benefited  by 
the  said  improvement ;  therefore  the  prayer  of  the  petitioners 
is  denied.''  The  board  had  adjourned  to  this  date  after  full 
hearing  of  petitioners  and  those  filing  protests  about  two 
weeks  previous,  when  there  had  been  a  finding  that  it  had 
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jurisdiction  that  proper  notice  had  been  given  as  required 
by  law,  that  the  petition  was  sufficient  in  matter  and  form, 
and  it  had  resolved  "  that  the  improvement  called  for  by 
said  petition  would  be  conducive  to  the  public  health,  con- 
venience, and  welfare,  and  would  be  of  public  benefit  and 
utility."  Thereupon  four  of  the  petitioners  and  two  other 
persons  interested  caused  notice  of  appeal  to  the  district 
court  to  be  served  and  a  transcript  of  the  proceedings  to  be 
filed  with  the  clerL  The  board  of  supervisors  and  remon- 
strants then  moved  that  the  appeal  be  dismissed  as  unauthor- 
ized by  law.  The  motion  was  overruled,  and  this  is  the  first 
error  assigned.  The  statute  was  amended  by  section  4  of 
the  Acts  of  the  31st  General  Assembly  (Laws  1906,  chapter 
85)  so  as  to  expressly  authorize  an  appeal  from  the  refusal 
of  the  board  of  supervisors  to  establish  a  drainage  district 
In  view  of  this,  the  determination  of  whether  the  ruling  on 
this  motion  was  erroneous  would  be  of  no  practical  value  save 
in  the  case  at  bar,  and  as  the  order  therein  must  be  reversed 
on  other  grounds  the  point  will  not  be  considered. 

II.     The  petition  described  all  the  land  in  the  water- 
shed at  the  head  waters  of  the  Coon  river,  and  the  civil  engi- 
neer appointed  under  the  provisions  of  section  2  of  the  act  pro- 
1  Dbainagi-         ceeded   on  the  theory  that  commissioners  subse- 
ScM^fption        quently  to  be  appointed  by  the  supervisors  were 
of  lands.  ^Q  determine  the  extent  of  the  district,  and  that 

he  was  not  required  to  recommend  what  lands  should  be  in- 
cluded therein.  The  petition  cannot  be  expected  to  be  exact, 
as  it  is  drawn  prior  to  the  survey  and  is  merely  a  preliminary 
paper.  If  more  land  should  be  covered  by  the  district  than 
described  therein,  the  engineer  must  so  recommend ;  if  less, 
he  should  favor  the  elimination  of  part;  and  the  fact  that 
the  petition  asserts  that  all  land  included  therein  is  subject 
to  overflow  or  too  wet  for  cultivation  when  this  is  not  so  will 
not  deprive  the  board  of  jurisdiction,  as  contended  by  appel- 
lant. Indeed,  about  the  only  office  of  the  petition,  aside  from 
alleging  the  character  of  the  land  and  the  nature  of  the  im- 
provement, seems  to  be  to  point  out  the  locality  to  be  drained, 
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in  a  general  way,  and  to  indicate  those  who  are  to  give  se- 
curity for  the  preliminary  costs  and  expenses  to  be  paid  in 
event  the  petition  shall  be  rejected  by  the  board  of  super- 
visors. 

III.  Appellants  contend  that,  even  if  this  be  so,  the 
report  of  the  civil  engineer  appointed  by  the  board  of  super- 
visors to  survey  was  not  such  as  to  warrant  that  body  in  estab- 
«•  ^^J'^'^.^,  lishing  a  drainage  district.      Some  of  the  lands 

du^*of**^^*  included  in  the  petition  were  omitted,  but  prac- 
bSSl^SJr  tically  all  within  the  watershed  were  returned 
minedf  *''  ^s  propcrly  within  the  district.  The  engineer 
seems  to  have  been  of  erroneous  opinion  that  being  in  the  wa- 
tershed was  sufficient  reason  for  the  inclusion  of  lands  in  his 
report,  and  that  the  duty  of  fixing  the  limits  of  the  district 
did  not  devolve  upon  him,  but  upon  the  assessment  commis- 
sioners. Ascertaining  the  limits  of  the  watershed  was  of 
no  importance  save  in  indicating  the  trend  of  drainage  and 
what  the  dimensions  of  the  ditch  should  be.  The  body  of 
land  to  be  described  in  the  petition  is  that  subject  to  overflow 
or  too  wet  for  cultivation,  and  the  duty  is  enjoined  upon  the 
engineer  to  "  examine  and  survey  the  lands  described  in  said 
petition,  and  other  lands  if  necessary,  and  locate  such  im- 
provement or  improvements  as  may  be  petitioned  for  along 
the  route  described  in  the  petition,  or  other  route  answering 
the  same  purpose  if  found  more  practicable  or  feasible,  as 
will  be  for  the  public  health  or  utility,  or  conducive  to  the 
public  health,  convenience,  or  welfare,  and  he  shall  make  re- 
turn of  his  proceedings  to  the  county  auditor,  which  return 
shall  set  forth  a  full  and  complete  description  of  all  lands 
which  in  his  opinion  will  be  affected  by  said  improvement  or 
improvements,  and  the  names  of  the  owners  thereof  as  they 
appear  in  the  transfer  books  of  the  auditor's  office,  and  he 
shall  also  return  a  plat  and  profile  of  said  lands  and  pro- 
posed improvement  or  improvements  with  the  levels  and  ele- 
vations of  the  same  thereon,  and  how  said  different  tracts  of 
land  will  be  affected  thereby,  and  the  course  and  length  of  the 
drain  or  drains  through  each  tract  of  land,  and  its  situation 
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and  ekvation  so  far  as  he  may  deem  necessary,  together  with 
the  probable  cost^,  and  such  other  facts  and  recommendations 
as  he  may  deem  material." 

The  test  to  be  applied  is  whether  the  tract  of  a  particu- 
lar owner  will  be  affected  by  the  improvement,  and  to  aid 
the  board  in  the  establishment  of  the  district  the  engineer  is 
required  to  return  such  only  and  to  state  how,  and  in  what 
manner,  the  different  tracts  will  be  affected.  This  return  of 
the  engineer  is  the  basis  of  all  subsequent  proceedings.  The 
allegations  of  the  petitions  may  be  and  usually  are  partisan 
and  not  scientifically  accurate.  The  return  of  the  engineer, 
however,  is  the  report  of  a  disinterested  expert,  and  so  highly 
esteemed  by  the  law  that  it,  rather  than  the  petition,  deter- 
mines upon  whom  notice  shall  be  served ;  and  when  no  claim 
for  damages  is  filed,  and  there  is  no  controversy  with  any 
landowner  as  to  whether  his  land  shall  be  included  within  the 
district^  the  supervisors  may,  if  deemed  advisable,  locate  and 
establish  the  same  in  accordance  with  the  recommendation  of 
the  engineer,  if  "  they  shall  find  such  improvement  conducive 
to  the  public  health,  convenience  or  welfare  or  to  the  public 
benefit  or  utility."  Section  5,  chapter  68,  Acts  30th  Gai- 
eral  Assembly. 

The  law  contemplates  the  establishment  of  the  district  as 
returned  by  the  engineer,  save  as  changed  by  the  board  of 
supervisors  upon  the  protest  of  some  landowner  that  his  land 
has  been  improperly  included  within  the  proposed  district  or 
that  lands  of  others  have  been  improperly  excluded.  And 
where  there  is  no  appeal  therefrom,  the  order  of  the  board 
of  supervisors,  based  thereon,  establishing  the  district,  is  con- 
clusive that  all  the  lands  included  therein  will  be  benefited 
by  the  improvement.  Section  6  of  said  act  authorizing  the 
appointment  of  the  commissioners  and  directing  the  classifica- 
tion and  assessment  of  the  lands  expressly  so  provides,  and 
this  court  has  upheld  this  provision  on  the  sole  ground  that 
the  landowner  has  had  an  opportunity  to  be  heard  on  the  re- 
turn of  the  engineer  as  to  whether  his  land  shall  be  included 
in  the  district.     Oliver  v.  Monona  County,  117  Iowa,  43. 
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The  objection  to  deferring  this  to  the  assessment  commis- 
sioners is  that  under  the  language  of  the  statute  such  com- 
missioners cannot  be  appointed  until  after  the  drainage  dis- 
trict has  been  established.  They  are  to  assume  that  all  land 
within  the  district  is  benefited,  and  to  classify  and  assess  ac- 
cordingly. Section  12  of  said  act.  Without  an  adequate 
survey  they  would  experience  great  diflSculty  in  classifying 
and  assessing  the  different  tracts  of  land  according  to  the 
benefits  conferred.  It  is  not  contemplated  that  they  shall 
survey  the  lands,  though  they  are  not  prohibited  from  so  do- 
ing, nor  is  it  essential  that  the  engineer  appointed  to  survey 
be  designated  as  one  of  the  assessment  commissioners.  An- 
other may  be  chosen,  and  in  either  event  his  report  should 
contain  suflScient  data  to  enable  them  to  perform  their  duties 
without  a  resurvey  of  the  lands. 

IV.  The  members  of  the  board  of  supervisors  are  not  pre- 
sumed to  be  men  of  science  and  familiar  with  drainage  of  large 
areas  of  land.  For  this  reason  the  law  has  authorized  the  selec- 
tion of  a  competent  engineer  and  delegated  to 
him  the  duties  heretofore  mentioned.  Unless 
he  performs  them  there  is  no  assurance  that  the  work  will 
be  prosecuted  on  scientific  or  economic  lines.  All  interested 
have  the  right  to  know  from  him  (1)  whether  in  his  opinion 
the  improvement  should  be  made,  and,  if  so,  (2)  the  char- 
acter of  such  improvement,  (3)  the  several  tracts  of  land 
which  will  be  affected  and  how  each  will  be  affected,  (4)  the 
probable  cost  of  the  improvement,  and  (5)  such  other  mat- 
ters as  he  may  deem  material.  Does  the  report  in  this  case 
meet  these  requirements  ?  The  main  ditch  and  laterals  are  de- 
scribed with  suflScient  accuracy  and  are  accompanied  with 
appropriate  estimates.  These  are  followed  by  the  expres- 
sion "  of  the  opinion  that  the  construction  of  the  improve- 
ments as  herein  outlined  will  be  of  inestimable  value  to  the 
lands  within  the  watersheds  sought  to  be  improved."  The 
plat  indicated  the  names  of  the  several  owners.  Subdivi- 
sional  lots  in  Marathon  and  Rembrandt  are  excluded  because 


666         ZiNSEfi  V.  BoABB  OF  SupEEvisoBs.       [137  Iowa 

on  the  verge  of  the  watershed,  and  but  remotely  affected. 
Lands  in  two  sections  adjacent  to  the  discharge  of  laterals 
are  excluded  from  the  benefited  area.  The  return  closes 
with  the  statement  that  the  lands  along  the  lines  of  these 
proposed  improvements  show  that  they  may  have  been  re- 
peatedly overflowed,  rendering  many  of  them  unfit  for  cul- 
tivation and  many  acres  almost  useless  for  grass  or  pasture. 
But  for  the  engineer's  testimony,  it  might  be  inferred  from 
the  report  that  in  his  opinion  all  lands  included  would  be 
affected  by  the  improvement,  though  not  indicating  in  what 
manner.  But  he  did  not  even  visit  every  tract  or  section  in 
the  area,  but,  under  legal  advice,  "  simply  returned  all  lands 
within  the  watershed,"  as  he  "  saw  no  better  way  than  to  re- 
gard the  entire  tract."  He  testified  on  cross-examination: 
"  It  was  my  conclusion  that  anything  within  the  drainage 
district  or  within  the  watershed  was  benefited  to  some  extent, 
very  little  possibly  in  some  respects,  but  to  some  extent  at 
least,  by  the  simple  reason  that  the  outlet  was  brought  to  a 
nearer  point,  or  to  a  more  practicable  point  for  them  to  get 
at,  than  it  was  in  its  natural  condition.  I  simply  returned 
it  as  all  lands  within  the  watershed.  I  didnH  feel  as  though 
I  was  competent  to  pass  on  whether  any  substantial  advantage 
would  accrue  or  not.  I  considered  all  affecting  conditions 
as  far  as  I  could  see  them.  There  are  very  few  lands  within 
the  district  that  I  have  not  personally  examined.  I  have  ex- 
amined them  only  in  a  general  way  for  the  purpose  of  ascer- 
taining whether  or  not  they  would  be  benefited  by  the  con- 
struction of  this  ditch.  I  have  done  it  for  that  purpose  since 
my  appointment  as  commissioner  —  as  to  the  lands  that  I  at- 
tempted to  show  any  connection  with  within  the  engineering 
appointment.  I  did  not  visit  every  tract  shown  in  the  map 
and  plat,  and  never  considered  it  necessary."  On  redirect: 
"To  the  best  of  my  knowledge  I  didn't  return  any  lands 
shown  within  the  returned  plats  as  lands  within  the  water- 
shed that  didn't  belong  there.  I  returned  the  lands  gov- 
erned by  the  watershed  line.     As  near  as  I  could  conclude, 
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the  proposed  boundaries  of  the  drainage  district  as  shown  by 
my  report  were  the  watershed  lines.  I  concluded  from  the 
best  advice  I  could  get  that  the  final  determination  as  to 
whether  a  tract  of  land  should  or  should  not  be  in  the  drain- 
age district  was  not  a  matter  for  me  to  determine  in  my  re- 
port. I  was  governed  entirely  by  the  watershed  in  that  re- 
port I  made  the  report  with  that  understanding.  It  was 
my  intention  and  purpose  to  report  these  lands  for  the  pur- 
pose of  furnishing  information  and  a  guide  as  to  the  lands 
that  were  tributary  and  drained  toward  the  water  course  ar- 
ranged. The  question  as  to  whether  lands  fifty  feet  above 
the  mouth  of  this  outlet  would  or  would  not  be  benefited  was 
a  point  that  I  should  not  attempt  to  pass  on,  because  it  would 
ultimately  come  up  to  the  board  appointed  for  that  purpose. 
I  knew  that  I  could  not  arbitrarily  pick  out  a  farm  and  say 
whether  it  should  be  in  or  should  not  be  in.^' 

This  evidence  leaves  no  doubt  as  to  the  interpretation 
which  should  be  given  his  return.  He  neither  reported  nor 
intended  to  report  that  each  particular  tract  described  by  him 
would  be  affected  by  the  improvement,  nor  how,  nor  did  he 
undertake  to  express  his  opinion  from  a  survey  actually  made 
that  all  the  lands  by  him  described  should  be  in  the  district. 
It  is  possible  that  the  tracts  remote  from  the  ditch  will  be 
affected  in  some  way  by  it,  but  it  does  not  so  appear  from 
the  report  nor  from  the  evidence  adduced.  But  the  benefits 
which  will  be  enjoyed  by  all  citizens  alike  are  not  those  for 
which  land  may  be  assessed.  Section  2  of  the  act  provides 
that  the  petition  shall  describe  lands  "  subject  to  overflow 
or  too  wet  for  cultivation."  Under  section  2  the  engineer 
"shall  make  a  full  and  complete  description  of  all  lands 
which  in  his  opinion  will  be  affected  by  said  improvement  or 
improvements."  Then  the  commissioners  subsequently  ap- 
pointed "  personally  inspect  and  classify  all  the  lands  bene- 
fited by  the  location  and  construction  of  such  levee  or  drain- 
age district,  or  the  repairing  or  reopening  of  the  same,  in 
tracts  of  forty  acres  or  less  according  to  the  legal  or  recog- 
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nized  subdivisions  in  a  graduated  scale  of  benefits,  to  l>e  num- 
bered according  to  the  benefit  to  be  received  by  the  proposed 
improvement;  and  they  shall  make  an  equitable  apportion- 
ment of  the  costs,  expenses,  costs  of  construction,  fees,  and 
damages  assessed  for  the  construction  of  any  such  improve- 
ment, or  the  repairing  or  the  reopening  of  the  same,  and 
make  report  thereof  in  writing  to  the  board  of  supervisors. 
In  making  the  said  estimate  the  lands  receiving  the  greatest 
benefit  shall  be  marked  on  a  scale  of  one  hundred,  and  those 
benefited  in  a  less  degree  shall  be  marked  with  such  percent- 
age of  one  hundred  as  the  benefit  received  bears  in  propor- 
tion thereto.  This  classification  when  finally  established 
shall  remain  as  a  basis  for  all  future  assessments  connected 
with  the  objects  of  said  levee  or  drainage  district,  unless  the 
board  for  good  cause  shall  authorize  a  revision  thereof."  So 
that  the  land  to  be  included  in  the  district  must  derive  some 
benefit  from  the  improvement  either  in  drainage  directly  or 
in  being  afforded  an  outlet  for  the  excess  of  water  to  be 
drained  therefrom  or  in  accessibility  or  the  like.  Chambliss 
V.  Johnson,  77  Iowa,  611.  Whether  directly  affected,  or  in 
the  means  afforded  to  carry  away  wat6r  gathered  through  til- 
ing or  other  ditches,  is  material  only  as  bearing  on  the  classi- 
fication by  the  commissioners.  But  if  so  located  that  drain- 
age will  not  benefit  it,  or  so  that  it  will  drain  quite  as  well  in 
the  lowlands  or  sloughs  as  they  will  through  the  ditch  exca- 
vated, and  it  is  not  made  more  accessible  or  the  like,  then  it  is 
not  benefited  within  the  meaning  of  the  statute.  In  other 
words,  there  can  be  no  assessment  on  lands  merely  because  of 
the  improvement  of  others  near  by.  The  land  itself  or  its  im- 
mediate surroundings  must  be  affected  by  the  improvement  in 
order  to  justify  its  inclusion  in  the  drainage  district.  This 
rule,  sustained  by  the  authorities,  is  analogous  to  that  relat- 
ing to  the  establishment  of  highways  with  reference  to  which 
Judge  Dillon  in  his  work  on  Municipal  Corporations,  voL 
2,  section  624,  says :  "  Now,  benefits  and  injuries  are  of  two 
kinds:  (1)  General  or  public,  being  such  as  are  not  peculiar 
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to  the  particular  proprietor,  part  of  whose  property  is  taken, 
but  those  benefits  in  which  he  shares  and  those  injuries  which 
he  sustains  in  common  with  the  conmiunity  or  locality  at 
large.  (2)  Special  or  local,  being  those  peculiar  to  the  par- 
ticular landowner,  part  of  whose  property  is  appropriated, 
and  which  are  not  common  to  the  community  or  locality  at 
large,  such,  on  the  one  hand,  as  rendering  his  adjoining  lands 
more  useful  and  convenient  to  him,  or  otherwise  giving  them 
a  peculiar  increase  in  value,  and,  on  the  other,  rendering  them 
less  useful  or  convenient,  or  otherwise,  in  a  peculiar  way,  di- 
minishing their  value.  The  former  class  of  benefits  or  in- 
juries, namely,  those  which  are  general  and  not  special,  have 
according  to  the  almost  uniform  course  of  decisions,  no  place 
in  the  inquiry  of  damages,  and  cannot  be  considered  for  the 
purpose  of  reducing  the  amount,  being  too  indirect  and  con- 
tingent; but  injuries  which  especially  affect  the  proprietor, 
or  benefits  which  are  especially  conferred  upon  his  adjacent 
property,  part  of  which  is  taken,  are  to  be  considered ;  unless, 
by  the  constitution  of  the  State,  or  legislative  enactment,  all 
benefits,  special  as  well  as  general,  are  to  be  excluded."  In 
Lipes  V.  Hand,  104  Ind.  503  (1  N.  E.  871),  the  court,  speak- 
ing through  Elliott,  J.,  concluded  that :  "  Whatever  gives 
an  additional  value  to  the  particular  parcel  of  land  is 
a  special,  and  not  a  general,  benefit ;  and  it  may  be  a  special 
benefit  although  not  an  immediate  one.  Suppose,  for  illus- 
tration, that  the  person  assessed  owns  a  tract  of  land  situated 
on  a  knoll,  and  well  drained  in  every  part,  but  on  all  sides  of 
it  are  great  ponds,  rendering  access  diflScult,  and  isolating 
it  from  highways.  A  drainage  of  the  ponds  would  benefit 
the  landowner,  although  it  might  not  carry  any  water  at  all 
immediately  from  his  land;  and  such  a  benefit  would  be  a 
special  and  not  a  general  one."  In  Sutherland  on  Damages, 
441,  452,  the  author  lays  down  the  rule  that  "  these  benefits 
are  estimated  like  damages,"  and  that  in  doing  so  the  general 
rule  in  estimating  value  is  that  "  everything  which  gives  the 
land  intrinsic  value  is  to  be  taken  into  consideration." 
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By  the  language  of  the  statute  the  land  to  be  included  in 
the  district  must  in  some  way  be  aflFected  by  the  improve- 
ment, and,  to  benefit  it,  necessarily  this  must  increase  its 
value,  either  by  relieving  it  of  some  burden, 
special  or  by  making  it  adapted  for  a  different  pur- 

pose, or  better  adapted  for  the  purpose  for 
which  it  is  used.  It  is  manifest,  then^  that  a  prerequisite 
to  the  inclusion  of  any  tract  of  land  in  the  district  pro- 
posed by  the  engineer  is  that  it  v^ill  in  all  reasonable 
probability  derive  some  special  benefit  from  the  improve- 
ment If,  owing  to  its  location,  the  construction  of  a  ditch 
will  not  drain  the  land  any  more  or  differently  than  is  done 
by  the  existing  swale  or  swamp,  or  render  it  more  accessible, 
or  affect  its  immediate  surroundings,  then  it  is  not  benefited, 
even  though  the  ditch  may  carry  off  the  water.  When  lands 
are  so  situated,  there  is  imposed  on  those  below  a  natural 
servitude  to  receive  such  waters  as  naturally  flow  therefrom. 
The  reason  for  this  is  that  the  water  naturally  descends, 
so  that  in  the  course  of  nature  it  must  flow  from  a 
higher  to  a  lower  level,  and  the  owner  is  entitled  to  enjoy 
his  property  with  such  natural  advantages  as  are  derived  from 
its  situation,  and  is  under  no  obligation  to  assist  the  owner 
of  the  servient  estate  to  get  rid  of  the  water  flowing  on  his 
land.  Blue  v.  Wentz,  54  Ohio  St.  247  (43  N.  K  493).  See 
Beds  V.  James,  173  Mass.  591  (54  K  E.  245).  So  that 
land  may  be  in  the  watershed  and  not  be  affected  by  the  ex- 
cavation of  the  ditch  in  a  way  to  confer  any  special  benefit, 
and  the  evidence  in  this  case  shows  conclusively  that  between 
fifty  thousand  and  eighty  thousand  acres  of  land  were  im- 
properly included  in  the  district.  Two  hundred  and  twenty- 
five  owners  of  land,  most  of  which  will  not  derive  any  benefit 
save  that  enjoyed  by  citizens  generally  from  the  proposed  im- 
provement, protested  against  it,  mainly  because  large  tracts 
of  land,  including  their  own,  would  not  be  affected  thereby. 
There  could  have  been  but  one  purpose  in  including  much 
of  this  area  in  the  original  petition,  and  that  was  to  compel 
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those  owning  well-drained  lands  within  the  watershed  to  con- 
tribute to  reclaiming  the  wet  and  overflowed  slough  lands  of 
the  petitioners.  The  engineer's  conception  of  his  duties, 
even  though  entertained  in  good  faith  —  and  this  is  not  ques- 
tioned—  tended  to  promote  this  enterprise.  The  result  is 
sufficient  condemnation,  and  strongly  emphasizes  the  neces- 
sity of  a  separate  examination  of  each  tract,  with  a  definite 
report  by  a  disinterested  expert  whether  it  will  be  affected 
by  the  improvement,  and  how,  as  specially  exacted  by  the 
statute.  Until  such  a  return,  in  substance  at  least,  has  been 
made  by  the  engineer,  so  that  the  board  of  supervisors  has 
his  recommendation  of  what  lands  shall  be  included  in  the 
drainage  district,  it  ought  not  to  order  the  construction  of 
the  proposed  improvement.  This  objection  was  raised  in 
the  protest  filed,  and  alone  justifies  the  action  of  the  board, 
in  declining  to  establish  the  district. 

V.  That  the  excavation  of  ditches  as  recommended  by 
the  engineer  will  drain  effectually  a  large  body  of  land  is 
fully  established  by  the  evidence,  and  had  the  owners  of  such 
^*  msriuc?  lands  been  content  to  pay  for  these  improve- 

2^ih?  ments  from  assessments  to  be  levied  thereon, 
SSkt^oii.  instead  of  seeking  to  raise  a  large  portion  of  the 
expense  by  including  large  tracts  which  would  not  be  bene- 
fited within  the  district,  less  opposition  doubtless  would  have 
been  encountered.  Without  reviewing  the  evidence  in  detail 
it  is  enough  to  say  that  it  fairly  establishes  that  the  fall  was 
such  that  the  ditches  proposed  and  Coon  river  are  adequate 
to  carry  off  the  water  which  would  be  accumulated  within  a 
reasonable  time.  The  particular  ground  upon  which  the 
board  of  supervisors  based  its  refusal  to  order  the  improve- 
ment was  that  "  the  cost  of  construction  and  amount  of  dam- 
ages awarded  is  excessive,  and  is  a  greater  burden  than  should 
be  properly  borne  by  the  land  benefited  by  the  said  improve- 
ment." The  estimated  outlay  was  $162,899.60,  besides  $7,- 
700  in  damages.  Probably  five  thousand  acres  of  land,  en- 
tirely unproductive,  would  be  reclaimed,  and  six  thousand 
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acres  now  subject  to  overflow  and  too  wet  for  cultivation 
would  be  rendered  suitable  for  cultivation.  Besides  these 
eight  thousand  acres  at  least  would  be  greatly  benefited. 
Possibly  other  lands  would  be  improved,  though  not  an  ex- 
tensive area.  In  the  absence  of  an  accurate  survey  of  each 
tract,  it  is  impossible  to  determine  definitely  the  acreage 
which  the  engineer  would  have  included  in  the  proposed  dis- 
trict It  must  be  admitted  that  the  expenditures  contem- 
plated are  large.  To  fully  reclaim  these  lands  it  will  be 
necessary  to  excavate  several  lateral  ditches  not  provided  for. 
What  these  would  cost  is  not  disclosed  by  the  record  before 
us.  To  completely  reclaim  the  land,  much  of  it  must  be  tiled, 
and  no  estimate  of  the  cost  of  this  is  to  be  found  in  the  rec- 
ord. The  probable  expense  of  these  necessarily  must  be 
taken  into  account,  as  the  only  estimate  of  the  value  of  the 
lands  after  the  improvement  is  as  reclaimed,  and  to  fully  re- 
claim them  the  excavation  of  additional  laterals  and  tile 
drainage  is  essentiaL  Had  the  benefits  to  be  derived  from 
the  construction  of  the  improvement  proposed  alone  been 
taken  into  account  in  stating  the  increased  value  of  the  land, 
the  necessity  of  the  evidence  mentioned  would  have  been  ob- 
viated. And  then  there  is  always  some  risk  as  to  the  success 
of  the  enterprise,  not  to  be  overlooked.  Should  complete 
drainage  be  efiFected,  the  value  of  a  large  tract  of  land  would 
be  greatly  enhanced;  but  in  view  of  these  matters,  tc^ther 
with  the  uncertainty  as  to  the  extent  of  the  district  which 
should  be  established  and  the  consequent  lack  of  information 
as  to  the  amounts  of  assessments  probable,  it  cannot  be  said 
that  the  supervisors  abused  the  discretion,  which  they  were 
required  to  exercise  in  refusing  to  establish  the  drainage  dis- 
trict. Temple  v.  Hamilton  Co.  134  la.  706.  Another 
point  was  raised  but  not  fully  argued,  for  that  reason  is  not 
determined. —  Reversed. 
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The  State  of  Iowa,  Appellee  v.  Emily  W.  Bresee,  Appel- 
lant. 
Practice   of  medicine  without  license:    criminal  liability:    sub- 

1  MISSION  OF  ISSUES.  Publicly  professing  to  be  a  physician  and  as- 
suming the  duties  of  the  profession;  prescribing  medicines  for  the 
sick;  and  prescribing  and  furnishing  medicines  for  the  sick  with- 
out a  license  are  separate  offenses;  and  the  withdrawal  from  thp 
jury  of  the  allegation  of  an  indictment  that  defendant  wrongfully 
assumed  the  duties  of  a  physician  will  not  render  nugatory  the 
charge  of  unlawfully  prescribing  and  furnishing  medicines. 

Same:    evidence.    The  evidence  in  a  prosecution  for  practicing  medi- 

2  cine  without  a  certificate  of  the  medical  examiners  is  examined 
and  held  to  sustain  a  conviction. 

Instructions:    definition  of  terms.    Where  the  allegations  of  an  in- 

3  dictment  are  stated  in  words  of  common  and  popular  use  and  to 
which  no  technical  signification  is  attached,  the  court  is  not  called 
upon  to  explain  or  define  to  the  jury  the  meaning, of  the  language 
used.  Under  this  rule  the  phrase  "  make  a  practice  of,"  as  used  in 
the  statute  prohibiting  the  practice  of  medicine  without  a  certifi- 
cate of  the  medical  examiners,  needs  no  explanation. 

Sufficiency  of  evidence.    The  State  is  required  to  prove  only  so  much 

4  of  the  matter  alleged  in  an  indictment  as  is  necessary  to  establish 
a  crime,  if  the  same  is  included  in  the  charge  named;  so  that 
although  an  indictment  charges  the  prescribing  and  furnishing  of 
medicines  for  the  sick  without  a  certificate,  a  conviction  may  be 
had  upon  proof  of  prescribing  alone,  since  the  same  is  an  infraction 
of  the  statute. 

Appeal  from  Pottawattamie  District  Court.-^'Hoisf.  O.  D. 
Wheeler,  Judge. 

MonTDAYy  December  16,  1907. 

Rehearing  Denied,  Tuesday,  March  17,  1908. 

The  defendant  was  indicted  upon  a  charge  of  prescrib- 
ing and  furnishing  medicine  for  the  sick  without  having  first 
obtained  a  license  or  certificate  to  practice  such  profession. 
The  jury  returned  a  verdict  of  guilty,  and,  from  a  judgment 
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rendered  thereon  an  appeal  has  been  takeu  to  this  court — 
Affirmed. 

E.  E.  Aylesworth  and  Beed  &  Robertson,  for  appellant. 

H.  W.  Byers,  Attorney  General,  and  C.  Tf .  Lyon,  As- 
sistant Attorney  General,  for  the  State. 

Weaver,  C.  J. —  The  statute  with  a  violation  of  which 
the  appellant  is  charged  provides  that  any  person  who  shall 
practice  medicine  in  the  State  without  having  first  obtained 
a  certificate  issued  by  the  board  of  medical  examiners  author- 
izing him  to  engage  in  such  practice  shall  be  guilty  of  an 
indictable  misdemeanor.  Code,  section  2580.  The  preced- 
ing section  of  the  Code  lays  down  the  rule  that  any  person 
shall  be  deemed  to  be  practicing  medicine  who  publicly  pro- 
fesses to  be  a^  physician  and  assumes  the  duties  of  that  pro- 
fession, or  shall  make  a  practice  of  prescribing,  or  prescrib- 
ing and  furnishing,  medicine  for  the  sick,  or  shall  publicly 
profess  to  cure  and  heal.  The  indictment  against  the  appel- 
lant charges,  not  only  in  general  statutory  terms  that  she  prac- 
ticed medicine  without  a  necessary  certificate,  but  that  she 
unlawfully  professed  to  be  a  physician  and  assumed  the  duties 
of  a  physician;  that  she  prescribed  and  furnished  medicine 
for  the  sick,  and  publicly  professed  to  cure  and  heal,  for  a 
valuable  consideration.  It  was  conceded  on  the  trial  that 
appellant  had  never  had  a  certificate  from  the  board  of  medi- 
cal examiners  for  the  practice  of  medicine.  It  was  shown 
and  admitted  that  she  maintained  an  office  or  place  in  the 
city  of  Council  Bluffs,  Iowa,  where  she  kept  and  sold  to  oth- 
ers a  preparation  knowp  as  "  Schuessler's  Tissue  Food,"  the 
use  of  which  was  supposed  or  claimed  to  be  a  benefit  to  the 
sick,  but  whether  it  was  sold  or  used  as  a  medicine  or  remedy 
for  diseases,  or  as  an  article  of  diet,  is  a  matter  upon  which 
the  testimony  is  in  some  conflict.  At  the  close  of  the  testi- 
mony, the  court  instructed  the  jury  that  there  was  no  evi- 
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dence  that  appellant  did  publicly  profess  to  be  a  physician, 
or  that  she  assumed  the  duties  of  a  physician,  or  that  she 
publicly  professed  to  cure  or  heal;  and  that  the  only  ques- 
tion remaining  for  their  consideration  was  whether  during 
the  time  covered  by  the  indictment  appellant  made  a  prac- 
tice of  prescribing,  or  prescribing  and  furnishing,  medicine 
for  the  sick.  The  court  also  instructed  the  jury  that  appel- 
lant had  the  right  to  keep  and  sell  Schuessler's  Tissue  Food 
and  other  proprietary  medicines,  and,  if  a  customer  indicated 
to  her  the  nature  of  his  complaint,  she  could  rightfully  give 
her  opinion  what  remedy  she  had  therefor,  and  state  her  judg- 
ment as  to  which  was  best,  and  give  gratuitous  advice  as  to 
their  use,  but  that  she  would  have  no  right  to  diagnose  a  case 
and  determine  for  the  purchaser  the  character  of  the  remedy 
he  should  use. 

I.    It  is  argued  that  to  prescribe  and  furnish  medicines  is 

part  of  the  duties  of  a  physician,  and,  as  the  court  withdrew 

from  the  jury  the  allegation  of  the  indictment  that  appellant 

1.  Peactickop       wrongfully  assumed  such  duties,  the  charge 

wfxHouT  that  she  unlawfully  prescribed  and  furnished 

criminal  li'abii-    mcdiciucs  ucccssarily  f  alls  with  it.     We  think 

ity :  submission  .  .  i         ixii 

of  issues.  the  reasonmg  is  unsound.     The  statute,  as  we 

have  seen,  specifically  and  separately  enumerates  each  of  these 
acts:  (a)  Publicly  professing  to  be  a  physician  and  assum- 
ing the  duties  of  the  profession ;  (b)  prescribing  medicines 
for  the  sick ;  (c)  prescribing  and  furnishing  medicine  for  the 
sick,  and  provides  that  any  person  making  a  practice  of  either 
shall  be  held  to  be  practicing  medicine  within  the  meaning  of 
the  law.  It  is  quite  clear  from  the  statute  that  the  Legisla- 
ture did  not  understand  that  these  phrases  are  merely  differ- 
ent expressions  of  the  same  idea.  Both  expressions  appear 
to  have  been  used  in  order  to  bring  within  the  scope  of  the 
act  both  the  person  who  professes  to  be  a  physician  and  as- 
sumes the  duties  of  that  profession  and  the  person  who,  while 
not  claiming  to  be  a  physician,  and  not  assuming  the  duties 
of  the  profession  generally,  yet  undertakes  to  prescribe  and 
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furnish  remedies  for  the  sick  and  afflicted.  There  was  no 
error,  therefore,  of  which  the  defendant  can  complain  in  sub- 
mitting the  case  to  the  jury  upon  the  theory  that  the  practice 
of  prescribing,  or  prescribing  and  furnishing,  medicines  for 
the  sick  is  not  necessarily  included  in  the  charge  of  publicly 
professing  to  be  a  physician  and  assuming  the  ^duties  per- 
taining to  such  profession. 

II.  Again,  the  point  is  made  that  under  the  court's  instruc- 
tion as  to  what  acts  will  amount  to  prescribing  and  furnishing 
medicines,  and  as  to  plaintiff's  right  to  sell  tissue  food,  there 
2  Same-  ^®  ^^  evidence  upon  which  a  verdict  can  be  up- 

cvidcnce.  held.     Upon  a  careful  reading  of  the  record, 

we  find  no  such  lack  of  testimony  in  support  of  the  indict- 
ment as  calls  for  our  interference  with  the  finding  of  the 
jury.  If  the  witnesses  were  to  be  believed,  appellant  as- 
sured the  sick  applying  to  her  of  her  ability  to  cure  them, 
and  professed  to  be  able  by  merely  looking  at  them  to  deter- 
mine the  nature  of  their  diseases.  Such  was  her  confidence 
in  her  skill  that  she  boasted  that  she  had  never  lost  a  patient, 
and  declared  she  would  not  take  any  patient  whom  she  could 
not  cure.  To  those  desiring  her  aid  she  dealt  out  what  she 
claimed  to  be  "  bio-chemical  remedies,"  or  tissue  food.  On 
her  door  she  placed  a  card  or  sign  advertising  her  business  as 
a  "bio-chemist,"  whatever  that  may  mean.  According  to 
her  statement,  the  remedies  or  tissue  food  dealt  out  by  her 
were  prepared  by  a  distinguished  German  scientist,  Prof. 
Schuessler,  who  is  alleged  to  have  discovered  that  the  human 
system  is  made  up  of  fourteen  different  elements  or  proper- 
ties, and  that  with  a  sufficient  tissue  food  or  remedy  for  the 
building  up  of  these  elements  or  component  parts  aU  diseases 
would  become  curable.  Twelve  of  these  ultimate  elements 
and  their  proper  tissue  food  had  been  discovered  by  Prof. 
Schuessler,  and,  when  the  other  two  had  been  found,  "  you 
simply  need  never  die."  These  remedies  she  had  in  tablet 
form,  and  her  manner  of  dealing  them  out  is  thus  described 
by  one  of  the  witnesses,  who  had  applied  to  her  for  this 
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valuable  secret  of  earthly  immortality :  "  She  said  we  should 
come  to  her  because,  while  the  tablets  did  the  work,  they 
should  be  administered  in  just  such  a  form.  She  would  take 
one  bottle  then  another,  and,  when  people  were  sitting  around 
the  table,  she  would  not  give  them  all  from  the  same  bottle. 
She  would  kind  of  give  them  in  a  certain  way.  They  were 
tablets.  She  called  them  *  tissue  food,'  I  believe.  I  don't 
know  as  I  ever  heard  her  call  them  that,  but  I  suppose  she 
was  referring  to  the  remedies  —  the  tissue  food  and  the 
benefits  to  be  derived  were  from  the  use  of  these  remedies 
taken  in  just  such  form  as  she  prescribed.  These  reme- 
dies were  in  bottles.  My  father  ate  them  from  plates  she  put 
them  on  taking  same  from  particular  bottles.  I  think  I  asked 
her  once  how  she  could  know  which  to  give  to  the  different 
patients.  Her  only  answer  was  she  said  she  never  got  mixed 
up.  I  don't  know  whether  the  manner  in  which  these  reme- 
dies were  to  be  administered  were  upon  the  bottles  or  not." 

Another  witness  says :  "  I  live  in  this  city ;  am  ac- 
quainted with  defendant;  have  consulted  her  for  my  ail- 
ments about  two  years  ago  last  August.  I  told  her  what  my 
coiidition  was.  She  said  she  thought  she  could  help  me. 
She  gave  me  some  tablets,  and  some  paste  made  from  the 
tablets.  The  paste  was  an  external  application.  I  took  treat- 
ment several  months,  don't  remember  exactly  how  long.  I 
think  the  price  was  $1  a  treatment.  My  husband  paid  her.  She 
was  paid  for  the  services  she  rendered  me.  The  number  of 
these  tablets  she  gave  me  varied ;  sometimes  I  took  more  than 
at  other  times.  She  would  give  me  directions  how  to  take  the 
tablets.  I  took  some  of  them  home.  She  directed  me  how  to 
take  them."  Doubtless  some  of  the  testimony  above  referred 
to  has  primary  reference  to  specifications  in  the  indictment 
which  the  court  eliminated  from  the  case,  but  we  think  the 
jury  could  also  properly  give  it  some  weight  in  determining 
whether  appellant  did  or  did  not  undertake  to  prescribe  and 
furnish  medicine  to  the  sick  within  the  meaning  of  the  in- 
dictment as  explained  by  the  court  in  its  instructions.     Those 
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instructions  were  to  the  eflfect  that,  if  the  accused  after  diag- 
nosing a  case  undertook  to  determine  for  a  sick  person  apply- 
ing to  her  the  character  of  the  remedy  best  suited  to  his  ail- 
ment, said  act  would  be  prescribing  medicine  for  the  sick 
within  the  meaning  of  the  statute.  We  are  of  the  opinion 
that  this  definition  is  correct  as  far  as  it  goes,  and,  if  it  be 
not  as  full,  exact,  and  complete  as  might  be  framed,  the  error 
is  one  of  which  the  defendant  cannot  be  heard  to  complain. 
The  fact  that  the  appellant  was  careful  to  call  the  article 
which  she  supplied  to  the  sick  "  food,"  instead  of  "  medicine," 
is  not  at  all  decisive  of  the  merits  of  the  case.  It  is  evident 
she  was  catering  to  the  patronage  of  the  sick  who  were  ask- 
ing relief  from  their  ills,  and,  if  she  listened  to  their  state- 
ments, assured  them  of  her  ability  to  help  them,  and  sup- 
plied them  with  her  alleged  appropriate  remedies  giving  in- 
structions for  their  application  or  use,  this  would  seem  to 
come  within  the  definition  given  by  the  court,  as  well  as 
within  the  ordinary  and  usual  signification  attached  to  the 
words  "  prescribing  "  or  '*  prescribing  and  furnishing  medi- 
cines," as  they  are  commonly  used  and  understood.  Medi- 
cine as  defined  by  Webster  is  "  any  substance  administered  in 
the  treatment  of  disease;  a  remedial  agent;  a  remedy."  The 
fact  that  the  substance  so  employed  as  a  remedial  agent  may 
have  value  as  a  food,  and  have  a  tendency  to  build  up  and 
restore  wasted  or  diseased  tissue,  will  not  deprive  it  of  its 
character  as  a  medicine  if  it  be  administered  and  employ^ 
for  that  purpose. 

III.  Error  is  assigned  upon  the  failure  of  the  court  to 
define  to  the  jury  the  words  "  make  a  practice  of,"  as  used 
in  the  statute  under  the  provisions  of  which  this  prosecution 
8.  Instructions:  was  begun.  It  is  Said  that  defendant  could 
of  terms?  be  couvictcd  Only  upon  the  showing  that  she 
made  a  practice  of  prescribing  and  furnishing  medicines 
for  the  sick,  and  that  it  was  the  duty  of  the  court  even 
without  request  to  define  that  phrase.  Under  the  record 
before  us,  we  think  the  point  thus  made  is  not  well  taken. 
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It  is  proper,  and  •under  some  circumstances  necessary,  for 
the  court  to  carefully  define  and  explain  to  the  jury  the  mean- 
ing of  words  and  phrases  used  in  an  indictment.  This  is 
especially  true  if  the  pleader  in  framing  the  indictment  has 
employed  words  which  are  obscure  or  ambiguous,  or  are 
used  in  some  restricted,  special  or  technical  s^nse  which  the 
average  layman  cannot  be  expected  to  understand.  By 
our  statute  (Code,  sections  5280  and  5287)  it  is  pro- 
vided that,  when  an  indictment  undertakes  to  state  the  facts 
constituting  the  offense  charged,  the  statement  must  be  in 
ordinary  and  concise  language,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to  know  what  is 
intended;  also,  that  the  words  used  in  the  indictment  must 
be  construed  in  their  usual  acceptation  in  common  language, 
except  words  and  phrases  defined  by  law  which  are  to  be 
construed  according  to  their  legal  meaning.  Generally 
speaking,  where  this  statutory  admonition  has  been  observed, 
and  the  matters  charged  against  the  accused  are  stated  in 
ordinary  language  and  in  such  manner  as  to  enable  a  person 
of  ordinary  understanding  to  know  what  is  charged,  it  is  not 
necessary  for  the  court  to  enter  upon  a  definition  or  explana- 
tion to  the  jury,  which  is  made  up  of  men  who  are  supposed 
to  be  of  ordinary  intelligence  and  understanding  and  capable 
of  comprehending  the  meaning  of  the  terms  so  employed. 
See  Henderson  v.  People,  124  111.  607  (17  N.  E.  68,  7  Am. 
St  Rep.  391) ;  State  v.  Cantlm,  118  Mo.  100  (23  S.  W. 
1091) ;  Humphreys  v.  State,  34  Tex.  Cr.  R.  434  (30  S.  W. 
1066);  State  v.  HarUns,  100  Mo.  ^^^  (13  S.  W.  830); 
GisUe  V.  State,  71  Wis.  612  (38  N.  W.  334). 

In  the  case  last  cited,  defendant  being  on  trial  for  mur- 
der in  the  second  degree,  the  court  read  to  the  jury  the  stat- 
utory definition  of  the  crime,  and  said  to  them  that  the  lan- 
guage was  so  plain,  simple,  and  intelligible  as  to  be  under- 
stood by  them  as  well  as  by  any  lawyer,  and  that  the  case 
on  trial  presented  simply  a  question  for  them  to  determine 
whether  or  not  the  facts  proved,  if  any,  came  within  such 
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definition.  The  failure  of  the  court  to  take  each  separate 
word  and  phrase  of  the  statute  and  define  the  same  to  the 
jury  was  held  not  to  be  error.  The  opinion  here  cited  goes 
farther  than  it  is  necessary  for  us  to  go  in  the  present  case, 
and  we  do  not  wish  to  be  understood  as  adopting  its  language 
as  being  applicable  to  criminal  charges  generally,  but  it  is 
entirely  sound  as  applied  to  all  indictments  in  which  the 
allegations  are  stated  in  words  in  common  popular  use,  and 
to  which  no  technical  signification  is  attached.  In  Hender- 
son V.  People,  supra,  the  defendant  was  indicted  upon  the 
charge  of  having  enticed  an  unmarried  girl  of  previous  chaste 
life  from  her  parent's 'home  for  the  purposes  of  prostitution, 
and  concubinage.  Being  convicted,  he  appealed  from  the 
judgment  rendered  against  him,  and  among  the  errors  alleged 
was  the  failure  of  the  trial  court  to  define  and  explain  these 
terms.  In  overruling  this  point  the  court  says :  "  The  rec- 
ord shows  that  the  court  gave  the  general  charge  to  the  jury 
on  its  own  motion,  and  that  no  other  instructions  were  asked 
or  given.  One  of  the  objections  taken  to  the  charge  is  that 
the  court  should  have  explained  to  the  jury  what  is  meant 
by  the  terms  ^  prostitution '  and  ^  concubinage '  as  they  occur 
in  the  statute.  The  court  was  not  asked  to  give  the  ex- 
planation of  these  terms,  and  there  is  no  reason  why  it  should 
have  done  so  in  the  absence  of  such  request  At  any  rate, 
it  would  be  going  much  further  than  we  are  prepared  to  go  to 
reverse  the  judgment  on  that  ground.  The  words  in  question 
are  in  general  use,  and  we  have  no  doubt  that  they  were  used 
by  the  Legislature  in  their  general  or  popular  signification. 
They  are  in  no  sense  words  of  art  or  technical  terms,  and,  if 
it  were  apprehended  that  they  would  not  be  correctly  under- 
stood by  the  jury,  counsel  should  have  prepared  an  instruc- 
tion defining  the  words  and  submitted  it  to  the  court  to  be 
ruled  upon  in  the  usual  way.  It  is  but  a  fair  presumption 
that  the  jury  understood  the  words  in  the  sense  in  which  they 
are  used  in  the  statute,  or  that  they  were  used  by  the  court 
in  its  charge  in  the  same  sense."     The  language  here  quoted 
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is  very  applicable  to  the  case  at  bar,  and  the  rule  there  laid 
down  is  so  manifestly  reasonable  that  in  our  judgment  it  re- 
quires no  further  consideration. 

IV.     Defendant's  next  complaint  is  that  the  court's  in- 
structions were  such  as  to  permit  the  jury  to  convict  the  de- 
fendant of  prescribing  medicines  for  the  sick,  while  under 
4.  SupwciBNCY      the   indictment  as   presented  she   could   not 
DBNCB.  properly  be  convicted  without  proof  that  she 

both  prescribed  and  furnished  medicine  for  the  sick.  It  is 
true  the  indictment  charges  the  defendant,  among  other 
things,  with  making  a  practice  of  "  prescribing  and  furnish- 
ing "  medicines  for  the  sick,  and  it  is  also  true  that  the  stat- 
ute provides  that  the  practice  of  "  prescribing ''  medicines  for 
the  sick  shall  be  held  to  constitute  an  infraction  of  the  law 
in  question.  We  think,  however,  that  under  the  most  fa- 
miliar principles  of  criminal  procedure  in  this  State,  although 
the  indictment  may  allege  both  the  prescribing  and  furnish- 
ing, it  was  still  competent  for  the  jury  to  find  the  defendant 
guilty  of  undertaking  to  practice  medicine  by  prescribing 
medicines  for  the  sick  without  reference  to  whether  she  did 
or  did  not  furnish  the  medicines  so  prescribed.  In  defend- 
ing a  person  charged  with  assault  and  battery,  counsel  would 
not  contend  that  his  client  could  not  properly  be  convicted 
under  the  same  information  or  indictment  of  simple  assault. 
The  language  employed  in  the  indictment  includes  every  es- 
sential fact  necessary  to  be  established  in  order  to  convict 
the  defendant  of  the  practice  of  prescribing  medicines  for  the 
sick,  and,  if  those  facts  have  sufiicient  support  in  the  evi- 
dence, failure,  if  any,  to  prove  other  facts  not  necessary  to 
conviction  will  not  entitle  the  defendant  to  an  acquittal. 
In  other  words,  the  State  is  bound  to  prove  only  so  much  of 
the  matter  alleged  as  is  necessary  to  establish  a  crime  if  the 
same  be  included  within  the  charge  named  in  the  indictment. 
Other  questions  raised  in  argument  are  governed  by  the  con- 
clusions we  have  already  announced,  and  we  need  not  prolong 
this  opinion  for  their  discussion. 
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We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is  therefore  affirmed. 


Samuel  McCullough,  Appellant,  v.  Amanda  Connelly, 
Defendant;  Kate  Finneran,  Intervener,  and  Appellee. 

Specific  performance:    intervention:    former  adjudication.    A  for- 

1  mer  judgment  will  not  operate  as  a  bar  unless  the  proceedings 
leading  up  to  it  afford  full  legal  opportunity  for  an  investigation 
and  determination  of  the  merits  of  the  controversy.  Under  this 
rule  an  intervenor,  not  originally  a  party  to  an  action  for  specific 
performance  of  a  land  contract,  but  who  is  claiming  title  through 
defendant,  is  not  bound  by  a  decree  against  defendant  rendered 
upon  his  default,  in  which  no  reference  was  made  to  the  inter- 
vention; although  barring  defendant  and  all  persons  claiming 
through  him  from  asserting  any  claim  to  the  land. 

Same.     No  one  not  regularly  a  party  to  aji  action  is  precluded  from 

2  questioning  the  validity  of  the  decree. 

Same:    intervention.    Intervention  in  an  action  to  specifically  per- 

3  form  a  land  contract  is  permissible,  on  the  theory  that  the  rights 
of  all  parties  claiming  an  interest  in  the  property  should  be  set- 
tled in  one  action. 

Equity:    construction  of  decree.    A  decree  in  equity  will  be  con- 

4  strued  in  the  light  of  the  circumstances  under  which  it  was 
rendered;  and  it  will  not  be  given  a  construction  which  will  result 
in  positive  wrong  when  the  same  can  be  avoided. 

Appeal    from    Crawford    District    Court. —  Hon.    Z.    A. 
Church,  Judge. 

Monday,  December  16,  1907. 

Rehearing  denied,  Tuesday,  March  17,  1908. 

(An  opinion  was  filed  in  this  case  at  a  former  term  of 
this  court.  Therein  the  absence  from  the  record  of  a  mate- 
rial fact  was  given  importance  to  control  the  decision. 
Thereafter  a  petition  for  rehearing  was  filed,  presenting  the 
contention  that  certain  statements  found  in  the  argument  of 
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appellee,  as  originally  filed,  should  be  given  effect  as  an  ad- 
mission of  the  fact  assumed  in  the  opinion  to  be  absent; 
and  on  further  consideration  we  conclude  that  the  contention 
should  be  sustained.  Accordingly  the  former  opinion  is 
withdrawn,  and  the  following  substituted  in  the  place 
thereof,  and  the  petition  for  rehearing  is  overruled.) 

Action  in  equity  for  specific  performance  of  a  contract 
to  convey  real  estate  and  to  establish  title.  The  opinion 
states  the  case.  From  a  decree  in  favor  of  Kate  Finneran, 
intervener,  the  plaintiff  appeals. —  Affirmed, 

Sallinger  &  Korte  and  Geo.  A.  Richardson,  for  appel- 
lant. 

Conner  &  Lolly,  for  appellee. 

Bishop,  J. —  The  real  estate  in  question  consists  of  a 
forty-acre  tract  situated  in  Crawford  county ;  and  on  May  6, 
1901,  the  same  was  owned  by  the  defendant,  Amanda  Con- 
nelly. Plaintiff's  action  is  based  on  a  contract  in  writing 
for  the  sale  of  said  real  estate  executed  in  the  name  of  the 
defendant  by  one  Jackson,  agent.  The  writing  is  dated  May 
6,  1901,  and  recites  payment  of  the  consideration  in  full, 
and  provides  that  deed  of  conveyance  shall  be  made  on  re- 
quest and  surrender  of  the  contract.  Such  writing  was  not 
made  a  matter  of  record.  In  November  defendant,  acting 
in  person,  contracted  in  writing  to  sell  said  real  estate  to  in- 
tervener, and  December  9,  1901,  conveyance  thereof  was 
made  to  intervener  by  warranty  deed,  and  the  consideration 
money  was  then  paid  in  full.  The  deed  thus  made  was  re- 
corded, December  11,  1901.  The  action  was  commenced 
December  31,  1901.  Plaintiff  alleges  his  request  for  a  deed 
and  the  refusal  of  defendant  to  comply  therewith.  It  is  the 
prayer  of  his  petition  that  he  have  an  order  for  the  execu- 
tion of  a  deed;  and,  if  defendant  fails  to  comply,  that  he 
have  a  decree  establishing  his  title.     On  February  1,  1902, 
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Kate  Finneran  filed  her  petition  of  intervention,  asserting 
her  ownership  of  the  land  under  the  deed  made  to  her  by 
defendant  as  above  stated ;  that  she  bought  the  land  in  good 
faith,  paying  full  value,  and  without  knowledge  of  any  claim 
thereto  on  the  part  of  plaintiff.  She  prays  that  her  title  be 
quieted  as  against  both  plaintiff  and  defendant,  and  for  gep- 
erable  equitable  relief.  Plaintiff  answered  the  petition  of 
intervention,  admitting  the  purchase  of  the  property  by 
intervener  and  the  conveyance  to  her  by  defendant,  admitting 
that  he  (plaintiff)  claims  an  interest  in  the  property  and 
denying  all  other  allegations.  The  prayer  is  that  his  title 
be  quieted  as  against  intervener.  The  cause  was  brought  on 
for  trial  as  between  plaintiff  and  intervener  on  December 
21,  1902.  On  the  second  day  of  the  trial  plaintiff  amended 
his  answer  to  the  petition  of  intervention,  setting  up  that 
on  October  24,  1902,  there  was  rendered  and  entered  by 
said  court  a  judgment  and  decree  in  said  cause  as  follows: 
"  *  In  the  District  Court  in  and  for  Crawford  County,  Iowa, 
Samuel  McCvllough,  Plaintiff,  v.  Amanda  Connelly,  Defend- 
ant {Kate  Finneran,  Intervener).  Decree.  On  the  22d 
day  of  April,  A.  D.  1902,  default  herein  was  entered  upon 
due  and  personal  service  made  on  the  defendant,  Amanda 
Connelly,  and  entered  against  said  defendant;  and,  the  said 
cause  now  coming  on  for  final  hearing  as  against  said  de- 
fendant, and  upon  the  said  default,  the  court,  being  fully 
advised  in  the  premises,  orders,  adjudges,  and  decrees  that 
the  equities  are  with  the  plaintiff ;  that  the  allegations  of  his 
petition  are  sustained  by  the  proof.  And  it  is  further  or- 
dered, therefore,  that  the  said  defendant,  Amanda  Connelly, 
execute  a  warranty  deed  to  this  plaintiff,  conveying  to  him 
the  land  described  in  said  petition ;  that  she  execute  the  said 
deed  within  thirty  days  from  the  actual  entry  of  record  of 
this  decree ;  and  that,  failing  to  do  so,  said  plaintiff  is  decreed 
to  have  title  in  him  to  the  said  land,  and  that  said  defendant, 
Amanda  Connelly,  and  all  persons  claiming  by,  through,  or 
under  her,  be  forever  barred  and  estopped  from  having  or 
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claiming  any  right,  title,  or  interest  in  and  to  said  lands  ad- 
verse to  this  plaintiff.  Done  in  open  court  October  24,  1902. 
[Signed]  S.  M.  Elwood,  Judge.'  That  by  reason  of 
the  rendition  of  said  decree  all  matters  in  contro- . 
versy  between  plaintiff  and  intervener  have  been  fully  ad- 
judicated. That  by  reason  of  the  premises  intervener  is 
now  estopped  to  question  the  title  of  plaintiff  to  the  land  in 
controversy.  Wherefore  plaintiff  prays  as  before."  To  this 
amendment  the  intervener  filed  reply,  in  effect  a  general  de- 
nial, in  which  she  denied  that  the  decree  so  pleaded  was  of 
any  force  or  effect  as  against  her. 

Appellant  seeks  a  reversal  of  the  decree  appealed  from 
on  two  grounds:  (1)  That  the  plea  of  adjudication  and 
estoppel  was  good  and  should  have  been  sustained;  (2) 
That  the  decree  is  not  sustained  by,  and  is  contrary  to  the 
evidence. 

Considering  the  first  ground  it  is  no  part  of  appellant^s 

contention  that  intervener,  in  person  or  by  her  counsel,  had 

actual  knowledge  of  the  entry  of  the  default  decree  prior  to 

1.  Specific  the  time  it  was  pleaded  as  against  her  by 

intervention:"    plaintiff.     The   Qucstion   presented,   then,   is 

former  ad-  ^ ,       ,  .         ,       ^  ^  _  .   ,  '  \ 

judication.  whether  the  decree  was  one  which,  upon  be- 
ing entered,  became  binding  upon  intervener  as  an  adjudica- 
tion of  her  rights  as  declared  upon  in  her  petition.  This 
question  is  ruled,  on  principle  at  least,  as  we  think,  by  the 
case  of  Kern  v.  Wilson,  82  Iowa,  407,  unless  it  must  be  said 
that  the  appearance  of  the  phrase  in  the  decree,  "  and  all 
persons  claiming  by,  through  or  under  her,"  has  effect  to  for^ 
bid  application  of  the  rule  of  that  case.  In  that  case  the 
controversy  was  over  a  stock  of  goods.  Plaintiff's  claim 
to  the  stock  was  based  upon  a  chattel  mortgage  executed  to 
him  by  one  Dwyer,  the  owner;  whereas,  defendant,  as  sheriff, 
claimed  the  same  under  levy  of  a  writ  of  attachment  in  favor 
of  Olney  &  McDaid,  and  against  said  Dwyer.  Defendant 
pleaded  a  former  adjudication  as  against  plaintiff,  and,  in 
support  thereof  brought  forward  the  files  and  records  in  a 
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case  of  Olney  &  McDaid  v.  Dwyer,  from  which  it  was  made  to 
appear  that  therein  an  attachment  had  been  issued  and  levied 
upon  the  goods  in  question ;  that  plaintiff  in  this  action,  Kern, 
had  intervened  in  that  action,  claiming  the  goods  by  virtue 
of  his  mortgage ;  further,  it  was  made  to  appear  that  Dwyer 
defaulted,  and  that  judgment  was  entered  against  him,  with 
an  order  for  the  sale  of  the  attached  property  under  special 
execution  to  satisfy  such  judgment.  Quoting  now  from  the 
opinion :  "  It  does  not  appear  that  any  proceedings  what- 
ever were  had  upon  the  plaintiff's  petition  of  intervention 
or  that  his  claim  to  the  property  was  in  any  wise  considered 
or  adjudicated.  It  is  evident  from  these  records  (in  the 
former  case)  that  there  was  no  decision  upon  the  merits 
of  the  respective  claims  of  these  parties  to  tlie  property  in 
question."  And  the  plea  of  former  adjudication  was  ac- 
cordingly held  to  be  unavailing.  That  a  former  judgment 
will  not  operate  as  a  bar  unless  the  proceedings  leading  up 
to  such  judgment  "  involved  or  afforded  full  legal  opportu- 
nity for  an  investigation  and  determination  of  the  merits  of 
the  suit,"  is  well  settled  in  the  law  on  the  subject  23  Cyc 
1311,  citing  in  the  note  among  other  cases  the  following 
from  this  court:  Randolph  v.  Hospital  (Iowa),  103  N.  W. 
157 ;  Telegraph  v.  Lee,  125  Iowa,  17 ;  Corwin  v.  Wallace,  17 
Iowa,  374;  Oriffin  v.  Seymc/dr,  15  Iowa,  80;  Delany  v. 
Reade,  4  Iowa,  292. 

Considering  the  phrase  appearing  in  the  decree  quoted 
by  us  above,  on  no  view,  as  we  think,  can  it  be  given  effect 
to  control  the  situation,  and  take  the  case  out  of  the  rule 
of  Kern  v.  Wilson.  In  that  case  the  judgment  ordered  a 
sale  of  the  property  there  in  question  to  satisfy  the  amount 
foimd  due  plaintiff;  thus,  on  its  face,  apparently  making 
complete  an  effectual  disposition  of  the  property  without 
any  regard  for  the  rights  of  the  intervening  mortgagee. 
Here  the  decree  —  given  construction  most  favorable  to  the 
claim  of  appellant  —  assumes  to  cut  off  intervener  without 
naming  her  as  one  claiming  through  and  under  Mrs.  Con- 
nelly, from  any  rights  in  the  property  in  controversy.     The 
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principle  applicable  to  the  one  situation  is  equally  applicable 
to  the  other. 

But,  aside  from  this,  it  is  fundamental  doctrine  that  no 
one  against  whom  a  decree  is  sought  to  be  enforced  is  for- 
bidden to  question  the  validity  and  binding  force  thereof 
unless  regularly  a  party  thereto.  And,  as  we 
think,  intervener  was  not  a  party  to  the  de- 
fault decree  pleaded  by  defendant,  nor  does  such  decree  in 
any  fair  sense  purport  to  adjudicate  any  matter  presented 
by  her  petition.  Analyzing  the  situation,  we  have  plain- 
tiff demanding  as  against  defendant  specific  performance. 
He  did  not  make  Mrs.  Finneran  to  whom  the  legal  title 
to  the  property  had  passed,  a  party.  Mrs.  Finneran  ap- 
peared as  an  intervener,  and  exhibited  her  title  to  the  prop- 
erty—  acquired,  as  alleged  by  her,  without  knowledge  of 
any  right  or  claim  of  right  on  the  part  of  plaintiff  —  and 
in  virtue  thereof  she  denied  that  plaintiff  was  entitled  to 
a  decree  which  should  have  effect  to  work  disturbance  in 
her  title  or  cast  a  cloud  thereon.  If  defendant  was  made 
a  party  to  the  intervention  by  service  of  notice  the  fact  does 
not  appear.  In  any  event  she  did  not  appear  to  the  peti- 
tion, and  she  allowed  plaintiff's  petition  to  go  unanswered. 
From  this  it  becomes  perfectly  apparent  that  the  only  ground 
open  to  controversy  lay  between  plaintiff  and  intervener. 
In  suffering  default,  defendant  made  confession  that  she  had 
no  further  interest  in  the  property;  and  it  does  not  matter 
that  in  strictness  this  confession  was  in  favor  of  plaintiff. 
As  intervener  held  a  recorded  deed  from  her,  and  as  she  had 
done  nothing  to  repudiate  such  deed,  or  bring  the  same  into 
question,  there  was  no  .room  for  controversy  between  them, 
and  she  was  in  no  sense  necessary  to  intervener's  action. 

Intervention  in  such  cases  is  permitted  on  the  theory 
that  the  rights  of  all  parties  claiming  an  interest  in  the 
property  should  be  settled  in  one  action.  Here  intervener 
8.  Sami:  ^^°^®  ^  *^  assert  her  paramount  title  and 

intervention,     jjeyond  this  shc  did  not  involve  herself  in 
the  issue  tendered  as  against  defendant  by  the  petition  of 
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plaintiff.  She  stood  upon  her  own  ground,  and  could  in- 
terfere in  the  action  only  so  far  as  to  prove  her  own  ri^t 
to  the  property.  17  Am,  &  Eng.  Ency.  185.  It  is  not 
possible,  therefore,  for  plaintiff,  acting  coUusively  with 
defendant,  or  taking  advantage  of  the  failure  of  defendant  to 
appear  and  answer,  and  acting  on  his  own  motion,  to  proceed 
to  d  decree  which  should  have  effect  to  cut  off  the  right 
pleaded  by  her.  Nothing  short  of  a  decree  in  which  the 
merits  of  her  petition  were  considered  and  concluded  could 
bind  her.  Until  the  entry  of  such  decree,  it  was  her  right  to 
abandon  her  claim  and  withdraw  from  the  action,  and,  should 
she  elect  to  do  this,  any  decree  entered  in  favor  of  plaintiff 
against  defendant  would  not  be  conclusive  on  her.  Wilson  v, 
Trowbridge,  71  Iowa,  345 ;  Deering  v.  Richardson^  109  CaL 
73  (41  Pac.  801) ;  Guthrie  v.  Pierson  (Tex.  Civ.  App.) 
35  S.  W.  405 ;  23  Cyc.  1249.  This  being  true,  it  can 
not  be  considered  that  the  court,  in  entering  the  de- 
fault decree,  intended  to  go  farther  than  to  conclude  the 
defendant  thereby.  To  say  otherwise  would  be  to  convict  the 
court  of  conscious  judicial  wrongdoing.  And  this  is  so  be- 
cause enough  appears  to  make  it  clear  that  the  court  was  ap- 
prised of  the  filing  of  the  petition  of  intervention  and  knew 
that  the  issue  joined  thereon  had  not  been  heard  and  de- 
termined. 

Moreover,  the  decree  of  a  court  of  equity,  like  any  other 
matter  of  writing,  is  to  be  given  construction  in  the  light  of 
the  circumstances  appearing  of  record  under  whidi  it  was  en- 
tered.    "  It  will  be  construed  and  restricted 

4.  Equity: 

construction      in  accordaucc  with  the  pleadings,  and  even 

of  decree.  i  V^  i 

with  reference  to  other  parts  of  the  record." 
16  Cyc.  498,  and  cases  in  note. 

And  from  this  it  follows  that  it  will  not  be  given  con- 
struction such  as  to  result  in  a  positive  wrong  —  evidently 
not  within  contemplation  —  whenever  such  result  is  possible 
to  be  avoided.  It  is  of  no  significance  that  the  name  of  in- 
tervener was  inserted  in  the  caption  of.  the  default  decree. 
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She  was  not  therein  adjudged  to  be  in  default,  nor  is  it  re- 
cited, in  terms  or  inf  erentially,  that  hearing  had  been  had  on 
her  petition  or  the  merits  thereof  considered.  And  the  de- 
cree does  not  purport  to  run  as  against  her  by  name  or  by 
necessary  implication.  Whatever  meaning  might  attach  to 
the  use  of  the  expression  "  and  all  persons,"  etc.,  appearing 
under  other  circumstances,  as  between  plaintiff  and  inter- 
vener, under  the  circumstances  here  appearing,  it  is  not  im- 
peratively required  that  we  ascribe  to  the  court  an  intention 
to  include  intervener  within  the  meaning  thereof  as  used  in 
the  default  decree.  Quite  the  opposite  is  dictated  by  every 
consideration  of  equity  and  this  we  hold  must  control.  It 
follows  that  in  rejecting  the  plea  of  adjudication  and  estoppel 
the  court  below  committed  no  error.  This  conclusion  does 
not  nm  counter  to  the  cases  of  Devin  v.  City,  53  Iowa,  461, 
and  In  re  Anderson's  Estate,  125  Iowa,  670,  as  counsel  for 
appellant  seem  to  think.  As  we  read  them  those  cases  are  not 
in  point 

On  the  merits  of  the  controversy,  the  decree  appealed 
from  was  correct,  and  should  be  approved.  The  evidence 
made  it  clear  that  Jackson,  who  assumed  to  act  as  agent  for 
defendant  and  who  executed  the  contract  in  her  name  on 
which  plaintiff  relies,  had  no  authority  whatever  to  so  act. 
Moreover,  as  we  have  seen,  intervener  had  no  knowledge 
at  the  time  she  took  her  deed  of  such  outstanding  contract. — 
Affirmed. 


Elias  Doty,  Appellant,  v.  Chicago  &  Northwestern  Eatl- 
WAY  Company,  Appellee. 

Obstmction  of  access  to  property:  damages:  mauce.  The  plain- 
tiff erected  a  building  upon  land  to  which  he  had  no  title  and 
with  knowledge  that  the  same  was  in  a  public  street  Thereafter 
the  city  vacated  'the  street  and  conveyed  the  same  to  defendant 
railway  company.  The  company  notified  plaintiff  to  remove  the 
building,  which  he  refused  to  do,  although  the  defendant  offered 
Vol.  137  Ia.— 44 
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to  bear  the  expense.  Defendant  then  constructed  a  track  along 
the  street  and  placed  cars  thereon,  which  remained  many  months, 
obstructing  the  passage  way  to  plaintiflTs  building.  Held,  that  de- 
fendant committed  no  wrong  unless  actuated  by  malice^  of  which 
there  was  no  competent  proof. 

Appeal  from  Linn  District  Court. —  Hon.  W.  G.  Thompson, 

Judge. 

Saturday,  Januaby  18, 1908. 
Eeheabiko  Denied,  Tuesday,  Masch  17,  1908. 

Action  at  law  to  recover  damages  for  an  alleged  obstruc- 
tion of  plaintiff's  access  to  his  property.  At  the  conclusion  of 
the  testimony  the  trial  court  upon  motion  directed  a  verdict 
for  defendant,  and  plaintiff  appeals. —  Affirmed. 

Elias  Doty,  appellant  pro  se. 

Orimm,  Trewin  &  Bobbins,  James  C.  Davis,  and  A.  A, 
McLaughlin,  for  appellee. 

Deemer,  J. —  Some  time  prior  to  the  year  1903  plain- 
tiff erected  a  small  building  for  a  photograph  gallery  in  one 
of  the  streets  of  the  city  of  Cedar  Eapids,  and  on  July  17, 
1903,  the  city  vacated  this  street  and  conveyed  the  land  for 
a  valuable  consideration  to  the  defendant  railway  company. 
After  the  vacation  and  conveyance  plaintiff  claimed  title  to 
the  property  in  virtue  of  his  occupancy.  Thereupon  defend- 
ant brought  action  to  quiet  its  title  and  to  secure  plaintiff's 
removal  from  the  premises,  and  secured  a  decree  in  its  favor 
on  March  11,  1904.  Before  bringing  its  suit  defendant  at- 
tempted to  secure  plaintiff's  removal  by  peaceable  arrange- 
ment, and  offered  to  move  the  gallery  off  the  premises  at  its 
own  expense,  but  plaintiff  refused  to  consent  thereto.  Fail- 
ing in  its  efforts,  defendant  then  constructed  a  spur  or  switch 
track  along  the  vacated  street  and  close  to  plaintiff's  build- 
ing, upon  which  it  placed  its  cars,  some  of  which  remained 
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there  for  many  months,  obstructing  any  passageway  to  plain- 
tiffs gallery  except  under  the  cars.  After  the  decree  quiet- 
ing defendant's  title,  plaintiff  was  removed  from  the  premises 
by  a  writ  issued  upon  the  judgment,  and  in  the  year  1905 
plaintiff  commenced  this  action  for  damages  due  to  the  ob- 
struction of  access  to  his  gallery  for  the  term  of  three  months, 
claiming  both  actual  and  exemplary  damages.  Plaintiff  tes- 
tified that  during  the  time  defendant  occupied  the  ground 
with  its  cars,  he  (plaintiff)  did  not  desire  to  move  his  gallery 
off  the  premises,  and  would  not  have  done  so  even  if  he  could. 
The  only  testimony  as  to  any  damages  suffered  by  plaintiff 
was  the  following:  "To  what  extent  do  you  estimate  you 
were  damaged  in  your  business  by  reason  of  this  blockade  ?  " 
This  was  objected  to  as  an  opinion  and  conclusion  of  the  wit- 
ness, irrelevant  and  immaterial.  The  testimony  was  received, 
subject  to  objection,  and  the  answer  was  "  $300.''  Plaintiff 
practically  concedes  that  he  never  had  any  title  to  the  land 
upon  which  his  building  was  erected,  and  that  he  knew  de- 
fendant had  a  deed  to  the  property  from  the  city,  but  he 
claims  that  nevertheless  he  is  entitled  to  recover  because  of 
some  alleged  malicious  acts  upon  the  part  of  the  defendant  in 
so  arranging  its  tracks  and  cars  as  to  prevent  access  to  his 
property.  The  only  proof  of  the  alleged  malice,  aside  from 
the  facts  which  we  have  above  recited,  was  the  following  ex- 
tracted from  the  record :  "  You  allege  in  your  petition  that 
the  defendant  maliciously  committed  this  injury.  Is  that 
statement  true?"  Answer;,  "It  is."  This  was  over  de- 
fendant's objection  that  it  called  for  the  conclusion  of  the 
witness.  The  answer  was  taken  subject  to  the  objection. 
Plaintiff  knew  when  he  erected  his  building  that  it  was  in 
the  street,  and  that  he  had  no  title  to  the  ground.  After  de- 
fendant acquired  the  title,  plaintiff  was  notified  to  remove 
his  structure,  but  refused  to  do  so,  although  defendant  offered 
to  bear  all  expenses  thereof.  Plaintiff  was  a  mere  squatter, 
and  defendant  committed  no  wrong  in  cutting  off  access  to 
the  property.     This  is  the  rule  without  question,  unless  de- 
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fendant  was  actuated  by  malice,  and  of  this  there  is  no  com- 
petent proof.  Moreover,  there  is  no  proper  proof  of  any 
damages  suffered  by  plaintiff.  The  testimony  offered  with 
reference  thereto  was  clearly  incompetent  The  testimony 
fails  to  make  out  any  legal  cause  of  action  against  the  de- 
fendant, and  the  trial  court  was  right  in  directing  the  verdict 
The  judgment  must  be,  and  it  is  affirmed. 


Chas.  a.  Kinkead,  Appellant,  v.  R  M.  Peet,  Appellee. 

Conditional    conveyances:    mortgages:    evidence.    Whenever    there 

1  is  a  doubt  as  to  whether  a  transaction  amounts  to  a  conditional 
sale,  or  to  a  mortgage,  a  court  of  equity  will  resolve  the  doubt  in 
favor  of  the  grantor.    Evidence  held  to  establish  a  mortgage. 

Same.    Where  the  mortgagee  takes  a  conveyance  of  the  mortgaged 

2  property,  the  question  of  whether  the  grantor's  debts  are  extin- 
guished by  the  conveyance  is  to  be  determined  from  the  facts  and 
circumstances  surrounding  the  transaction;  and  parol  evidence  is 
admissible  to  show  its  true  nature.  Evidence  held  that  the  trans- 
action was  intended  as  a  mortgage. 

Appeal  from  Linn  District  Court. —  Hon.  J.  H.  Pkeston, 

Judge. 

Monday,  January  20,  1908. 

Rehearing  Denied,  Tuesday,  March  17,  1908. 

Suit  in  equity  to  have  certain  conveyances  declared 
mortgages,  for  an  accounting,  and  a  decree  permitting  plain- 
tiff to  redeem  his  property.  Trial  to  the  court,  decree  dis- 
missing plaintiff's  petition,  and  he  appeals. —  Reversed  and 
remanded. 

Crosby  &  Fordyce  and  Richel,  Crocker  &  Tourlellot,  for 
appellant. 

Jamison  &  Smyth,  for  appellee. 
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Deemer,  J. —  Prior  to  November  of  the  year  1904 
plaintiff  was  the  owner  of  two  hundred  and  seventy-six  acres 
of  land  in  Linn  county,  Iowa,  and  of  a  large  amount  of  live 
stock  and  other  personal  property.  There  were  mortgages  upon 
the  land  amounting  to  something  like  $19,000,  and  upon  the 
personal  property  amounting  to  about  $1,600.  An  attachment 
had  also  been  levied  upon  all  of  defendant's  property  in  an 
action  brought  by  his  wife  for  a  divorce.  Plaintiff  was  being 
pressed  upon  all  sides  for  the  payment  of  his  debts,  and  his 
affairs  were  such  as  to  seem  almost  hopeless.  Defendant  was 
the  owner  of  most  of  the  incumbrances  upon  plaintiff's  prop- 
erty, and  was  pressing  plaintiff  for  payment  of  the  amounts 
secured  thereby.  On  November  9,  1904,  defendant  sent  for 
plaintiff  and  induced  him  (plaintiff)  to  execute  a  lease  for 
the  farm  at  the  agreed  rental  of  $1,000  per  year,  which 
amount  was  to  be  used  in  paying  taxes  upon  the  property 
and  interest  upon  the  indebtedness.  On  November  18th  the 
parties  met  again  with  their  attorneys,  and,  after  fully  can- 
vassing the  situation,  plaintiff  was  induced  to  deed  his  farm 
and  convey  all  his  personal  property  to  defendant,  receiving 
back  a  contract  for  repurchase  or  of  defeasance  providing  for 
a  reconveyance  to  plaintiff  of  the  premises,  provided  the  in- 
debtedness due  defendant  was  paid  on  or  before  March  1, 
1905.  For  various  reasons  plaintiff  did  not  pay  the  indebt- 
edness, but  some  time  later  in  the  year  brought  this  action  to 
have  the  conveyances  to  defendant  declared  to  be  mortgages, 
and  for  a  decree  giving  him  the  right  of  redemption.  The 
deed  from  plaintiff  and  wife  to  defendant  recites  a  considera- 
tion of  "  one  dollar  and  other  valuable  consideration,"  but 
excepts  from  the  covenant  of  warranty  the  mortgages  then 
upon  the  land,  which  were  held  by  defendant,  the  grantee  in 
the  deed.  The  bill  of  sale  contains  the  following:.  "  In  con- 
sideration of  R.  M.  Peet  selling  and  disposing  of  all  personal 
property  hereinafter  described,  and  applying  the  same  upon 
the  indebtedness  of  Charles  H.  Kinkead,  we  hereby  bargain, 
sell,  and  convey  unto  R.  M.  Peet,  of  Jones  county,  Iowa,  the 
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following  described  property,  situated  in  Linn  county,  Iowa, 
to  wit :  The  said  R  M.  Peet  is  to  sell  all  of  said  property 
at  public  or  private  sale,  whichever  the  most  money  can  be 
realized  therefrom,  and  to  apply  the  proceeds  of  all  of  said 
property  upon  the  indebtedness  to  said  R.  M.  Peet  against  the 
said  Charles  H.  Kinkead." 

The  agreement  for  reconveyance  is  so  important  and  sig- 
nificant that  we  hereby  copy  the  same  in  full : 

Whereas  C.  H.  Kinkead  and  his  wife  Ellen  Kinkead, 
have  this  day  conveyed  to  R.  M.  Peet  of  Jones  County,  Iowa, 
the  following  described  real  estate  in  Linn  County,  Iowa,  to- 
wit:  All  of  the  S.  E.  V^,  and  lots  1,  4,  5,  6,  7,  and  8  of  ir- 
regular survey  of  a  part  of  the  N.  %  of  Sec.  11,  all  in  Twp. 
.84  Range  6  west  of  the  6th  P.  M.  more  particularly  de- 
scribed as  follows :  Beginning  at  the  N.  E.  Cor.  of  Sec  11, 
running  thence  fifty-two  rods,  thence  south  one  hundred  and 
twenty  rods,  thence  west  twenty-eight  rods,  thence  north 
twelve  rods,  thence  west  eighty-eight  rods,  thence  south 
eighty  rods,  thence  east  two  hundred  and  eight  rods,  and 
thence  north  one  hundred  and  twenty  rods  to  beginning,  con- 
taining two  hundred  and  seventy-six  acres  more  or  less.  And 
whereas  said  conveyance  was  made  to  said  R.  M.  Peet  to  pay 
and  satisfy  an  indebtedness  of  C.  H.  Kinkead  to  R.  M.  Peet 
and  to  save  the  cost  of  foreclosure.  Now  therefore,  the  said 
R.  M.  Peet  agrees  with  the  said  C.  H.  Kinkead  to  give  said 
Kinkead  the  exclusive  right  to  sell  said  premises  above  stated 
upon  the  payment  to  said  Peet  of  the  indebtedness  due  and  to 
become  due  held  by  the  said  Peet  in  case  said  sale  is  made 
before  the  first  day  of  March,  1905,  and  the  indebtedness  of 
Kinkead  to  Peet  paid  and  satisfied,  then  the  said  Peet  is  to 
convey  said  premises  to  said  Kinkead  or  whomsoever  he  may 
direct.  In  case  no  sale  of  said  premises  is  madefy  said  Kin- 
kead and  payment  made  as  above  stated  before  March  1, 
1905,  then  this  contract  shall  terminate  and  end  and  become 
null  and  void.  Signed  this  18th  day  of  November,  1904. 
R.  M.  Peet. 

It  will  be  observed  that  the  principal  question  in  the  case 
is,  do  these  transactions,  viewed  in  the  light  of  the  surround- 
ing circumstances,  amount  to  a  conditional  sale  or  contract 
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for  repurchase,  or  to  a  mortgage?     The  trial  court  found 

1.  Conditional        ^^*    ^^^^     ^^^     ^^^    amOUnt    tO     a     mortgage, 

mortS^gwJ"*'    and  dismissed  plaintiff's  petition.     The  rules 
evidence.  £^^  ^^^  settlement  of  the  main  question  at  issue 

are  well  settled,  and  need  no  extended  elaboration.  As  applied 
to  the  facts  before  us  they  will  be  found  in  Bigler  v.  Jack, 
114  Iowa,  667.  In  the  light  of  these  rules  we  think  the 
transactions  in  this  case  should  be  held  to  be  mortgages,  and 
not  conditional  sales  or  contracts  of  repurchase.  Whenever 
there  is  doubt  regarding  the  character  of  such  transactions, 
a  court  of  equity  will  resolve  that  doubt  in  favor  of  the 
grantor,  and  hold  the  instrument  to  be  a  mortgage. 

Even  upon  the  face  of  the  papers  themselves,  we  should 
be  inclined  to  hold  that  a  mortgage  was  created,  for  the  reason 
that  the  debts  were  still  regarded  as  subsisting,  and  plaintiff 
was  to  pay  this  indebtedness  and  not  some 
other  or  fixed  amount  in  order  to  secure  a  re- 
conveyance of  the  property  to  him.  Whether  or  not  the  gran- 
tor^s  debts  are  extinguished  by  the  conveyance  is  a  strong,  if 
not  controlling,  feature  in  such  cases.  If  not  extinguished, 
the  conveyance  is  of  necessity  regarded  as  security  rather  than 
an  absolute  transfer  of  title,  for  it  would  be  a  manifest  fraud 
for  a  creditor  to  hold  both  the  property  of,  and  his  claims 
against,  the  debtor.  Whatever  of  doubt  there  may  be  upon 
this  proposition  disappears  when  the  documents  before  us  are 
viewed  in  the  light  of  the  extrinsic  evidence.  Defendant  ad- 
mitted that  he  held  the  deed  and  bill  of  sale  as  security,  that 
he  never  canceled  the  evidences  of  indebtedness  he  held 
against  the  plaintiff,  and  that  the  only  interest  he  had  in  the 
matter  was  to  secure  the  amount  he  had  in  it.  He  also  stated 
to  others  that  he  held  plaintiff's  property  as  security.  De- 
fendant never  examined  the  property  with  a  view  to  its  pur- 
chase, and  he  undoubtedly  held  the  personal  property  either 
as  a  trustee  or  mortgagee  for  security  of  the  indebtedness, 
which,  if  the  conveyance  be  held  to  be  absolute,  was  extin- 
guished by  the  deed.     We  shall  not  set  out  other  testimony 
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upon  which  our  conclusion  is  based.  Suffice  it  to  say  that  it 
points  with  unerring  certainty  to  the  conclusion  that  the  con- 
veyance was  intended  as  security,  and  not  as  an  absolute 
transfer  with  an  agreement  to  reconvey.  The  trial  court  was 
in  error  in  arriving  at  a  contrary  conclusion.  There  is  no 
merit  in  defendant's  contention  that  parol  evidence  is  inad- 
missible to  show  the  true  nature  of  the  transaction.  Al- 
though in  writing,  parol  evidence  was  undoubtedly  proper  to 
show  the  true  nature  of  the  transaction.  This  conclusion 
calls  for  a  reversal  of  the  decree,  and  an  accounting  between 
the  parties.  On  account  of  the  condition  of  the  record,  this 
accounting  cannot  well  be  made  in  this  court.  The  case  will 
be  remanded  to  the  district  court  for  such  an  accounting,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. — 
Reversed  and  remanded. 


Sabah  D.  Eoe,  v.  National  Life  Insurance  Association, 

Appellant 

Life  insurance:    applicant's    health:    deceit:    estoppel.    Mere  ill 

1  health  at  the  time  of  procuring  insurance  constitutes  no  defense 
to  an  action  upon  the  policy;  and  unless  the  insured  purposely 
misled  the  agent  of  the  company  who  solicited  the  insurance  into 
recommending  the  risk,  where  but  for  such  deception  he  would 
not  have  done  so,  the  company  is  estopped  to  raise  the  question 
of  insured's  health  at  the  time  of  issuance  and  delivery  of  the 
policy. 

Same:    false  statements  to  examiner.    To  constitute  fraud  in  pro- 

2  curing  life  insurance  by  means  of  false  statements  to  the  com- 
pany's examiner  regarding  the  applicant's  health,  there  must  have 
been  an  intention  to  deceive  and  the  examiner  must  have  relied 
upon  the  false  statements,  or  have  been  misled  by  the  concealment 
of  facts  which  in  good  conscience  the  applicant  should  have  dis- 
closed.   Evidence  held  insufficient  to  show  fraud. 

Same:    false  statements  in  application.    Fraud  cannot  be  predi- 

3  cated  on  the  answers  of  an  applicant  for  insurance,  where  an 
agent  of  the  company  prepares  the  application,  presents  it  for 
signature  with  the  statement  that  it  is  in  accord  with  the  com- 
pany's rules,  and  the  applicant  signs  it  with  no  knowledge  of  its 
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contents.  Under  such  circumstances  the  company  is  estopped  from 
setting  up  the  falsity  of  the  answers  as  a  defense  to  an  action 
on  the  policy. 

Same:    parol  eviixnce.    Parol   evidence  is   competent  to  show   the 

4  circumstances  under  which  an  application  for  insurance  was  pre- 
pared and  signed,  not  to  contradict  the  writing,  but  to  estop  the 
company  from  asserting  the  falsity  of  the  insured's  statements 
therein. 

Same:    harmless  misstatements.    Where  it  is  apparent  that  the  in- 

5  sured's  misstatements  in  his  application  concerning  his  health  did 
not  mislead  the  company's  medical  examiner,  but  that  he  relied 
wholly  upon  his  own  examination  and  would  have  approved  the 
risk  had  the  statements  been  correct,  the  company  cannot  com- 
plain thereof. 

Same:    estoppel.    The  provision  in  a  life  policy  that  the  same  shall 
6      not  become  effective  until  delivered  to  the  insured  while  in  good 
health  is  ineffctive,  in  view  of  Code,  section  1812,  where  the  ex- 
aminer for  the  company  approved  the  risk. 

Same:    evidence.    Where  the  incorrect  answers  of*  an  applicant  for 

7  insurance  are  shown  not  to  have  influenced  the  company's  exam- 
iner, the  weight  ordinarily  given  by  him  to  correct  answers  to 
inquiries  was  immaterial. 

Same.    The  weight  an  examining  physician  would  have  given  to  the 

8  diagnosis  of  insured's  attending  physician,  had  he  known  of  it,  is 
competent  on  the  question  of  whether  the  examiner  was  misled  by 
the  insured's  answers  in  his  application. 

Appeal  from  Polk  District  Court. —  Hon.  Wm.  H.  Mo- 
Henby,  Judge. 

Tuesday,  March  17,  1908. 

The  National  Life  Insurance  Association  issued  its  cer- 
tificate insuring  the  life  of  Thomas  S.  Roe  October  7,  1903, 
naming  his  wife,  Sarah  D.  Roe,  as  beneficiary.  The  insured 
died  September  4,  1904,  and  in  this  action  the  beneficiary 
seeks  to  recover  the  indemnity  promised.  The  defense  inter- 
posed was  that  the  insured  procured  the  medical  examiner  of 
the  defendant  company  to  report  him  as  a  fit  subject  for  in- 
surance by  fraud,  and  that  the  certificate  never  took  effect, 
owing  to  a  condition  ;therein  that  it  should  not  become  oper- 


698  •         EoB  V.  Insubance  Ass^n.  [137  Iowa 

ative  until  delivered  to  the  applicant  in  good  health.  The  re- 
ply asserted  that  the  defendant's  agent  prepared  the  applica- 
tion and  procured  the  insured's  signature  thereto  without 
reading  it  to  him,  or  allowing  him  to  read  it,  and  by  reason 
thereof  the  association  was  estopped  from  questioning  the 
truthfulness  of  the  statements  contained  therein.  After  the 
evidence  had  been  introduced,  the  court  directed  a  verdict  for 
plaintiff  and  entered  judgment  accordingly.  The  defendant 
appeals. —  Affirmed. 

Carr,  Hewitt  Parker  &  Wright  and  Sullivan  &  Sullivan, 
for  appellant. 

Clark  &  Byers,  Roe  &  Roe,  and  A.  A.  McLaughlin,  for 
appellee. 

Ladd,  C.  J.     I.     The  insured  may  not  have  been  in  good 
health  at  the  time  the  certificate  was  issued  to  him  by  the  de- 
fendant, but  that  alone  constitutes  no  defense.     The  associa- 
tion was  not  prohibited  from  carrying  such  a 
insurancb:       risk,  uor  did  the  insured  owe  it  the  duty  of 

applicant's 

health:  dc-       wamiuff  it  agaiust  such  an  undertaking.     It 

ceit:  estoppel.  o  o  o 

was  purely  a  matter  of  contract  between  the 
parties,  and,  if  each  acted  in  good  faith  toward  the  other  in 
making  it,  there  is  no  reason  for  relieving  either  from  per- 
formance, even  though  the  association  may  rue  its  bargain. 
Insurance  companies  and  associations  necessarily  act  through 
agents,  and  their  medical  examiners  are  the  agents  whose 
duty  it  is  to  inquire  into  the  insurability  of  the  applicants 
for  insurance.  Unless  this  association's  agent  was  purposely 
misled  by  the  deceased  and  inveigled  into  recommending 
him  to  the  association  as  a  fit  subject  for  insurance,  when 
but  for  such  deception  he  would  not  have  done  so,  it  is  es- 
topped from  putting  in  issue  whether  at  the  time  of  the  issu- 
ance or  delivery  of  the  certificate  he  was  a  fit  subject  for  in- 
surance or  not.  Section  1812,  Code;  Weimer  v.  Insurance 
Ass'n,  108  Iowa,  451 ;  Nelson  v.  Insurance  Co.,  110  Iowa, 
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600 ;  Stewart  v.  Insurance  Ass'n,  110  Iowa,  528 ;  Peterson  v. 
Insurance  Ass'n,  115  Iowa,  668. 

In  other  words,  the  insurer,  having  elected  to  investigate 
the  physical  condition  of  the  insured,  is  bound  by  the  con- 
clusion of  its  authorized  agent  and  specialist,  unless  this  has 
been  induced  by  fraud  or  deceit  on  the  part  of 

2.  Sami:  false 

sutements        the  iusurcd,  notwithstanding  any  warranties 

to  examiner.         ^  '  . 

in  the  contract  to  the  contrary.  This  merely 
requires  the  parties  to  deal  "at  arm's  length"  when  con- 
tracting and  without  reservation  on  the  part  of  the  insurer  of 
the  right  to  reinvestigate  the  same  subject,  after  the  insured 
has  departed  this  life,  with  the  design  of  depriving  the  bene- 
ficiary of  the  bounty  intended.  This  much  is  said  in  re- 
sponse to  counsel's  animadversions  on  the  character  of  the 
risk  undertaken  by  the  association  in  issuing  its  certificate 
of  insurance  to  the  deceased.  A  company  or  association  is 
entitled  to  no  more  consideration  than  an  individual  in  being 
compelled  to  suffer  the  consequences  of  bad  bargains,  and  if 
an  applicant  for  insurance,  without  practicing  deception 
either  by  false  representations  or  concealing  facts  he  should 
disclose,  can  obtain  a  policy  of  insurance  on  his  life,  even 
though  not  a  good  risk,  we  know  of  no  reason  for  not  enforc- 
ing performance  of  its  conditions. 

II.     The  insured  was  not  a  fit  subject  for  insurance,  but, 
as  said  before,  this  did  not  prevent  the  defendant  from  prom- 
ising indemnity  upon  his  death.     He  did  not  knowingly  mis- 
lead the  medical  examiner  as  to  his  physical 

8.  Same:  false  ,  .  . 

statements  in     condition,  uor  was   such  examiner  deceived. 

application.  ' 

The  deceased  was  examined  by  a  physician, 
acting  for  the  defendant,  who  recommended  the  risk.  It  is 
estopped  then  from  setting  up  as  a  defense  "  that  the  insured 
was  not  in  the  condition  of  health  required  by  the 
policy  at  the  time  of  the  issuance  or  delivery  thereof 
unless  the  report  of  the  physician,  was  procured  by  or 
through  fraud  or  deceit  of  the  assured."  Section  1812,  Code. 
To  constitute  such  fraud  or  deceit  there  must  have  been  an 
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intention  to  deceive,  and  the  examiner  must  have  relied 
on  false  statements  or  representations  made  by  the  assured  or 
been  misled  by  the  concealment  of  facts  which  good  faith 
required  him  to  disclose.  Boddy  v.  Henry,  126  Iowa,  31; 
Ley  V.  Metropolitan  Ins.  Co.,  120  Iowa,  203.  Had  the  ne- 
gotiations for  insurance  continued  after  the  application  had 
been  made,  and  the  health  of  the  applicant  become  impaired 
in  the  meantime,  good  faith  might  have  required  that  he  dis- 
close the  fact.  See  Equitable  Ins.  Co.  v.  McElroy,  83  Fed. 
631  (28  C.  C.  A.  366)  ;  Cable  v.  Insurance  Co.,  Ill  Fed.  19, 
(49  C.  C.  A.  216).  But  there  was  no  showing  of  any  delay  or 
of  any  impairment  of  his  health  subsequent  to  the  examina- 
tion and  before  the  delivery  of  the  certificate.  Undoubtedly, 
some  of  the  statements  in  the  application  were  not  correct 
For  instance,  it  was  said  in  answer  to  questions  that  he  had 
never  had  any  illness,  that  he  had  not  consulted  physicians, 
that  he  had  no  disease  of  the  heart,  and  that  he  was  in  good 
health.  He  had  been  consulting  a  physician  for  several 
months,  and,  according  to  the  testimony  of  the  doctor,  was 
then  afflicted  with  a  fatal  disease  of  the  heart;  but  the  evi- 
dence that  Roe  was  not  aware  of  the  nature  of  these  answers 
is  conclusive.  The  defendant's  agent  prepared  the  applica- 
tion from  information  obtained  from  another  application  the 
insured  had  made  to  another  company  some  time  previous, 
and,  by  representing  to  him  that  the  application  was  pre- 
pared according  to  the  association's  requirements,  induced 
him  to  sign  it.  The  application  was  prepared  in  connection 
with  many  others,  and  the  manner  of  doing  so  was  with  the 
consent  of  the  secretary  of  the  defendant  association.  The 
only  evidence  that  Roe  may  have  known  where  the  agent  ob- 
tained the  information  was  that  of  the  latter,  who  stated: 
"  I  asked  him  to  bring  down  his  old  policy  that  I  could  just 
copy  from  the  policy  I  had  written  him  up  in  the  Northwestern 
Fraternal  Reserve,  and  that  I  had  permission  from  Mr.  Pyle 
to  do  so."  From  this,  deceased  could  not  well  have  inferred 
that  the  agent  intended  to  make  use  of  the  application,  in- 
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stead  of  the  policy,  and,  further,  that  it  was  his  purpose  to 
copy  the  answers  made  in  that  application  of  the  year  pre- 
vious. The  physician  testified  on  direct  examination  that  he 
looked  over  the  answers,  and  that  to  his  inquiries  the  appli- 
cant said  he  understood  them,  and  that  they  were  correct; 
but,  on  cross-examination  the  witness  admitted  that  he  did 
not  remember  whether  he  asked  him  if  the  answers  were  true 
or  not,  and  explained  that  if  he  did  not  it  was  throu^  over- 
sight. 

As  the  applicant  knew  nothing  of  the  contents  of  the  ap- 
plication, he  could  hardly  have  made  these  statements  to  the 
medical  examiner,  and  the  latter's  testimony  as  a  whole  shows 
conclusively  that  he  had  no  recollection  of  the  deceased  hav- 
ing said  that  the  answers  were  correct,  but  had  testified  in 
reliance  on  his  custom.  Without  knowledge  of  what  the  ap- 
plication contained,  and  having  signed  it  on  the  assurance 
of  the  agent  that  he  had  prepared  it  according  to  the  rules  and 
regulations  of  the  association,  how  can  it  be  said  that  he  acted 
in  bad  faith  toward  the  insurer  ?  If  the  association  was  de- 
ceived, this  was  owing  to  the  neglect  or  wrongful  manner  of 
its  agent  in  the  preparation  of  the  application  under  the  sanc- 
tion of  its  secretary,  and  not  because  of  any  deception  prac- 
ticed by  the  deceased.  For  this  reason  the  defendant  is  es- 
topped from  setting  up  the  falsity  of  the  answers  in  the  ap- 
plication as  a  defense.  Stone  v.  Insurance  Co.y  68  Iowa, 
738 ;  Donnelly  v.  Insurance  Co.,  70  Iowa,  693.  The  above 
are  fire  insurance  cases,  but  the  same  rule  is  applicable  to 
companies  or  associations  insuring  lives  as  well.  Continental 
Ins.  Co.  V.  Chamberlain,  132  U.  S.  304  (10  Sup.  Ct.  87,  33 
L.  Ed.  341) ;  Temmink  v.  Insurance  Co.,  72  Mich.  388  (40 
N.  W.  469). 

Of  course.  Roe  was  aware  that  he  was  not  in  good  health, 
but  there  is  not  a  word  in  this  record  to  indicate  that  he  knew 
that  he  was  afilicted  with  a  fatal  disease,  or  that  his  malady 
t^as  other  than  temporary.  The  physician  who  treated  him 
testified  that,  though  he  cautioned  him  to  be  careful  of  him- 
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self,  he  avoided  discouraging  him.  There  is  no  showing  that 
anything  was  done  to  obviate  the  fullest  inquiry  and  examina- 
tion. As  the  agent  prepared  the  application  and  represented 
it  to  be  in  accord  with  rules  and  regulations  of  the  associa- 
tion, Eoe  was  not  bound  to  ascertain  its  contents,  but  might 
rely  upon  the  association  having  correctly  stated  the  facts. 
Donnelly  v.  Insurance  Co,,  70  Iowa,  693.  The  association 
was  charged  with  knowledge  of  facts  brought  to  the  attention 
of  its  agent,  and  therefore,  as  it  issued  the  certificate  with 
knowledge  of  how  the  application  was  filled  out  and  signed, 
it  cannot  be  heard  to  complain  that  through  the  acts  of  its 
own  agent  it  had  been  misled  and  deceived.  See  Oumett  v. 
Insurance  Co.,  124  Iowa,  547 ;  Helm  v.  Insurance  Co.,  132 
Iowa,  177. 

III.  The  evidence  concerning  the  preparation  of  the 
application  was  received,  not  to  vary  or  contradict  a  written 
instrument,  but  for  the  sole  purpose  of  estopping  the  associa- 
4.  Same:  parol      *^^^  from  availing  itself  of  the  falsity  of  the 

evidence  statements  contained  therein  as  a  defense,  and 

was  admissible.  Pamo  v.  Insurance  Co.,  114  Iowa,  132, 
and  cases  cited. 

IV.  Nor  was  the  physician  shown  to  have  been  de- 
ceived. He  testified,  in  substance,  that  he  paid  no  attention 
to  the  statement  in  the  application  that  the  insured  was  in 
6.  Same:  good  health,  and  would  not  had  the  answer 

misstatements,  been  in  the  negative,  and  the  same  was  true  of 
the  answer  that  he  had  "no  palpitation  or  disease  of  the 
heart "  ;  that  he  did  not  rely  on  statements  contained  in  the 
application  as  to  the  applicant's  general  condition  of  health, 
but  did  rely  upon  the  investigation  he  made  by  actual  exami- 
nation, that  this,  with  the  family  history  and  deceased's 
statement  that  he  suffered  from  rheumatism,  furnished  the 
basis  for  his  report.  He  admitted,  however,  that,  had  the 
insured  stated  that  he  was  being  treated  by  a  physician,  he 
would  have  consulted  the  latter  before  reporting  to  the  com- 
pany, and  would  have  respected  his  opinion,  but  would  have 


March  1908]         Kob  v.  Insukancb  Ass'n.  703 

relied  on  his  own  examination ;  and,  further,  that  even  though 
that  physician  had  said  that  the  applicant  had  the  heart  dis- 
ease, as  he  did  at  the  trial,  he  would  have  concluded  that  he 
was  mistaken;  that,  independent  of  what  he  might  have  as- 
certained from  the  physician  treating  him,  taking  into  con- 
sideration the  careful  physical  examination  made,  he  would 
have  recommended  Roe  to  the  association  as  a  fit  subject  for 
life  insurance.  This  evidence  is  uncontradicted,  and  shows 
conclusively  that  any  misstatements  contained  in  the  applica- 
tion did  not  mislead,  and,  had  the  answers  been  correct,  his 
report  to  the  association  would  not  have  been  different.  In 
the  face  of  such  a  record,  it  is  idle  for  counsel  to  contend  that 
the  reconmiendation  of  the  medical  examiner  was  the  product 
of  an  active  fraud  or  of  fraudulent  concealment. 

V.  But  it  is  said  that,  because  of  a  condition  in  the 
certificate  that  it  should  not  become  operative  until  "  de- 
livered to  the  insured  named  herein  while  in  good  health," 

6.  Same:  *^®  Certificate  never  took  effect,  for  that  the 
estoppel.  insured  was  never  in  good  health  subsequent  to 

the  signing  of  the  application.  This  contention  is  disposed 
of  by  the  statute  providing  that  the  association  shall  be  es- 
topped by  its  examiner's  report  from  setting  up  in  defense 
to  an  action  on  such  a  certificate  that  the  insured  "  was  not 
in  the  condition  of  health  required  by  the  policy  at  the  time 
of  the  issuance  or  delivery  thereof.'*  Section  1812,  Code. 
This  language  is  conclusive  as  to  the  point  raised. 

VI.  Defendant  sought  to  show  what  weight  would  have 
been  given  ordinarily  by  an  examining  physician  to  correct 
answers  to  inquiries  in  an  application  for  insurance  such  as 

7.  Same:  thosc  involved  in  this  case.  The  evidence  was 
evidence.  excludcd,  and  rightly  so.  It  was  wholly  im- 
material, as  the  incorrect  answers  were  shown  not  to  have 
influenced  the  examiner^s  report.  The  actual  effect  having 
been  shown  without  dispute,  the  consideration  which  phy- 
sicians might  have  given  to  the  matters  if  correct  was  of  no 
importance. 
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VII.  Exception  is  also  taken  to  the  admission  of  evi- 
dence of  what  weight  the  examining  physician  would  have 
given  to  the  diagnosis  of  the  doctor  attending  deceased  had 
he  been  aware  of  it  This  evidence  was 
elicited  on  cross-examination,  and  was  perti- 
nent to  the  issue  as  to  whether  the  physician  had  been  misled 
by  the  answers  contained  in  the  application. 

Some  other  rulings  are  discussed,  but  none  which  could 
have  influenced  the  conclusion  reached,  and  for  liiis  reason 
they  are  not  reviewed. —  Affirmed. 


John  Needy,  Appellee,  v.  James  O.  Littlejohw, 
Appellant. 

Automobile  accident:    negugence:    excessive  speed:    EvmEKCB.    In 

1  an  action  for  injuries,  the  alleged  result  of  defendant's  negligence 
in  the  operation  of  an  automobile,  the  evidence  is  held  insufficient 
to  warrant  a  finding  that  the  defendant  drove  at  an  excessive 
rate  of  speed. 

HighwajTs:    passing  op  vehicles:    negugence:    proximate  cause: 

2  evidence.  While  the  statute  requires  a  person  with  a  vehicle  on  a 
public  highway  to  turn  to  the  right  and  give  one-half  of  the 
traveled  road,  on  meeting  another  vehicle,  still  failure  to  do  so 
is  not  conclusive  evidence  of  negligence;  as  where  the  other  party 
is  entirely  out  of  the  traveled  road  and  there  is  room  to  pass  on 
the  beaten  track  without  danger:  it  is  only  where  failure  to  observe 
the  statute  is  the  proximate  cause  of  an  injury  that  liability  at- 
taches. Evidence  held  sufficient  to  require  submission  of  the 
question  of  proximate  cause  to  the  jury. 

lAppeal  from  Buchanan  District  Court, —  Hon.  F.  C.  Platt, 

Judge. 

Tuesday,  Mahch  17,  1908. 

Action  at  law  to  recover  damages  for  injuries  sustained 
by  plaintiff  due,  as  is  alleged,  to  defendant's  negligence  in 
operating  an  automobile.  Trial  to  a  jury ;  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. —  Reversed. 
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Cooh  &  Cook,  for  appellant. 

Springer  &  Smith  and  E.  E.  Hasner,  for  appellee. 

Deemek,  J. —  Plaintiff  claims  that  while  driving  upon 
a  highway,  the  traveled  part  of  which  was  not  more  than 
twenty-one  feet  in  width,  with  a  single  horse  and  buggy,  he 
,   ^  met  defendant  who  was  driving  an  automobile ; 

1.  AUTOMOBILB  ^  ' 

ncglfgwiVe-  *^^*  defendant  approached  him  on  the  left  or 
speS*/''*  wrong  side  of  the  highway,  was  going  at  an 
evidence.  unusual  and  dangerous  rate  of  speed,  and  that, 

in  passing,  his  (plaintiff's)  horse  took  fright,  jumped  from 
the  traveled  portion  of  the  track  down  a  rather  steep  em- 
bankment at  the  side  thereof,  and  caused  the  injuries  of 
which  he  complains.  Defendant  denied  all  negligence  on 
his  part,  and  pleaded  contributory  negligence  on  the  part  of 
plaintiff.  As  the  principal  point  made  upon  this  appeal 
relates  to  the  sufficiency  of  the  testimony,  we  shall  set  out 
all  of  it  which  tends  in  any  manner  to  show  negligence.  One 
witness  testified  that  when  he  saw  defendant's  machine  it  was 
going  at  a  good  rate  of  speed,  and  that  it  did  not.  slow  down 
as  it  approached  the  plaintiff.  Another  said  that  she  saw 
the  auto  and  noticed  no  cessation  of  speed  as  it  approached 
the  plaintiff,  but  she  also  testified  on  cross-examination  as 
follows :  "  The  automobile  was  going  away  from  me  all  the 
time,  and  I  have  noticed  that  it  is  more  difficult  to  state 
whether  there  is  any  variation  of  the  speed  of  a  retreating 
train  and  of  a  retreating  automobile.  I  would  not  be  able 
to  say  absolutely  whether  the  automobile  slowed  down  or 
not."  Another  witness  testified  as  follows :  "  Q.  State 
where  you  found  the  left  wheel  of  the  automobile  to  have 
run  with  reference  to  the  traveled  track?  A.  I  think  the 
left  wheel  was  about  the  middle  of  the  traveled  road,  as  near 
as  I  could  tell  without  taking  any  measurements." 

Cross-examination :     "  The  accident  happened  when  the 
automobile  got  opposite  the  buggy  as  nearly  as  I  could  judge. 
Vol.  137  Ia.-46 
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When  the  automobile  got  opposite  the  bu^y  the  horse  and 
buggy  went  over  into  the  ditch.  The  horse  and  buggy  went 
over  into  the  ditch  about  the  same  time  as  near  as  I  can 
judge." 

Plaintiff  gave  the  following  version  of  the  affair : 

When  first  the  machine  turned  towards  me  I  pulled  out 
to  my  side  of  the  road  about  as  dose  as  I  dared  get  Q. 
How  did  that  machine  seem  to  be  coming  towards  you  ?  A. 
It  seemed  to  be  coming  fast  —  extra  fast.  It  was  on  the  east 
side  of  the  road  and  seemed  to  be  coming  direct  to  me.  Q. 
What  happened  when  the  machine  came  to  you?  Did  it 
change  its  speed  in  any  manner  that  you  observed !  A.  As 
the  machine  got  direct  to  me^  seemed  to  be  in  front  of  me,  the 
two  coming  together,  my  horse  whirled  off,  went  over  the  em- 
bankment Q.  What  happened  to  you  and  to  the  bu^y 
and  to  the  horse  ?  A.  The  horse  turned  and  went  down  the 
embankment  and  the  buggy  went  over,  and  the  buggy  turned 
over  and  laid  on  its  two  right-hand  wheels.  The  horse 
headed  north  with  the  one  thill  on  its  back  and  the  other 
on  its  side.  Mr.  Truax  and  Mr.  Netcott  and  I  picked  the 
buggy  up,  then  investigated  as  to  where  the  wheel  tracks  of 
the  automobile  were.  Q.  Where  was  the  left  wheel  of  the 
automobile  with  reference  to  the  center  of  the  traveled  way  ? 
A.  It  was  nearer  the  east  side  than  it  was  to  the  west  side. 
I  was  driving  the  horse  and  single  buggy.  I  have  driven  the 
horse  before,  and  had  met  automobiles  before  when  I  had 
been  driving  her  single.  I  met  automobiles  a  number  of 
different  times.  I  met  one  that  morning  right  here  on  Main 
street.  It  ran  across  the  bridge  right  behind  me,  and  when 
I  got  on  the  other  side  of  the  bridge  it  went  by  me.  The 
horse  is  an  extra  gentle  animal.  When  I  met  the  automobile 
I  had  my  lines  one  in  each  hand,  and  had  my  whip  in  the 
right  hand.  When  I  had  met  automobiles  before  the  animal 
seemed  to  be  quiet,  and  I  had  passed  them  without  difficulty. 
Q.  As  the  automobile  approached  closely  to  you,  it  turned 
to  the  right  of  the  road,  Mr.  Needy  ?  A.  No,  sir.  Q.  It 
didnH  turn  out  to  the  right  on  the  road  at  all?  A.  Not 
that  I  saw.  Q.  Not  that  you  saw;  then  it  continued  just 
the  same  on  the  road  the  whole  distance  down  the  road  — 
is  that  correct?  A.  It  continued  on  the  east  side  of  the 
half.     Q.    Yes,  sir ;  and  it  continued  just  the  same  when  it 
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passed  you  as  when  you  first  saw  it,  and  it  continued  the  same 
all  the  way  down  the  road  coming  to  you  from  the  time  you 
first  saw  it  that  it  was  when  it  passed  you  on  the  east  side 
of  the  road?  A.  Not  exactly.  Q.  You  mean  it  did  not 
run  in  a  straight  line  ?  A.  No,  sir.  Q.  But  you  mean  that 
it  kept  the  same  general  position  on  the  east  center  of  the  road 
from  the  time  you  saw  it  turn  south  until  the  time  it  passed 
you  ?  A.  No,  sir ;  not  exactly  that  way.  I  mean  that  it 
come  direct  to  me  —  come  direct  to  me ;  then  when  it,  just  as 
my  horse  flew,  it  veered  over  a  little  to  the  right,  but  was  not 
over  half  of  the  road.  Q.  Come  to  the  left  —  come  to  you ; 
it  passed  to  the  left  of  you,  didn't  it  ?  A.  Come  right  up 
against  me.  Q.  Didn't  touch  you,  did  it?  A.  I  don't 
know  as  it  did,  because  the  horse  cleared  herself  away  from 
there.  Q.  Where  was  your  buggy  on  that  turnpike;  how 
near  to  the  east  edge  of  the  turnpike  was  your  buggy  at  the 
time  that  the  automobile  passed  you  ?  A.  Bight  along  the 
edge  of  the  grass.  Q.  Eight  along  the  edge  of  the  turn- 
pike ?  A.  Yes,  sir ;  the  east  edge.  Q.  And  the  left  wheel 
of  that  automobile  passed  you  a  foot  and  a  half  east  of  the 
center  of  the  turnpike?  A.  Passed  me?  Q.  That  is 
where  the  automobile  track  was,  was  it  not,  at  the  place  of  the 
accident?  A.  I  should  think  when  the  automobile  went  by 
me  I  was  in  the  ditch.     There  is  where  I  was. 

On  cross-examination  he  testified  as  follows: 

The  automobile  was  on  the  east  side  more  than  it  was  in 
the  center.  It  wasn't  hugging  the  east  bank,  it  was  on  the  east 
center  all  the  time  from  the  time  it  turned  the  comer.  I 
heard  the  noise  before  I  saw  it  turn  around  the  comer,  and 
the  noise  continued  about  the  same  all  the  time.  I  was  driv- 
ing with  my  horse  coming  down  that  turnpike  and  saw  the 
automobile  coming  all  the  time,  and  heard  the  noises  all  the 
time.  The  automobile  didn't  exactly  keep  in  a  straight  line 
from  the  time  when  I  first  saw  it.  It  turned  over  a  little  to 
the  right  as  it  came  direct  opposite  me.  It  turned  over  to 
the  right  about  six  inches.  That  is  my  judgment  as  near  as  I 
can  tell.  The  automobile  track  was  to  the  east  side  of  the 
highway.  I  found  that  left  automobile  track  a  foot  and  a 
half  to  the  east  of  the  center  of  the  road  at  the  point  where 
thfe  accident  happened.     I  remember  testifying  that  when 
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Mr.  Littlejohn  came  down  that  turnpike  his  left  wheel  was 
two  feet  to  the  east  of  the  center  of  the  road.  Those  are  the 
distances  according  to  my  best  judgment  As  near  as  I 
know  my  horse  went  down  the  embankment  at  the  time  the 
machine  came  opposite  me.  At  the  time  the  automobile 
passed  me  the  left,  track  of  the  automobile  was  a  foot  and 
a  half  east  of  the  center  of  the  turnpike  and  the  automobile 
didn't  hit  me  or  hit  my  buggy,  it  passed  to  the  west  side  of 
me.  At  the  time  the  automobile  passed  to  the  west  of 
me  my  horse  whirled  square  to  the  east,  seemed  to  whirl  on 
her  hind  feet,  and  she  went  right  down  the  embankment. 
The  horse  and  buggy  went  down  straight  off  together. 

This  testimony  was  practically  all  disputed  by  many 
witnesses  for  the  defendant ;  and  we  have  set  it  out  to  show 
the  strength  or  weakness  of  plaintiff's  case.  Defendant's 
testimony  all  showed  that  the  auto  was  not  running  at  any 
time  to  exceed  five  miles  per  hour  after  turning  into  the 
road  where  it  met  plaintiff,  and  that  just  before  meeting 
him  the  speed  was  reduced  to  three  miles  per  hour.  All 
the  witnesses  agree  that  plaintiff's  horse  showed  no  signs 
of  fright  until  the  machine  had  passed  and  was  either  directly 
opposite  or  quite  beyond  the  animaL  The  trial  court  sub- 
mitted the  case  to  the  jury  on  the  theory  that  it  might  find 
defendant  negligent  in  the  rate  of  speed  or  in  failing  to 
give  plaintiff  the  full  one-half  of  the  road.  Neither  the 
color  and  style  of  the  car  nor  the  noise  made  by  it  was  re- 
garded as  sufficient  ground  upon  which  to  predicate  a  finding 
of  negligence.  We  here  quote  some  of  the  instructions  to 
indicate  the  theory  on  which  the  case  was  tried: 

If  you  believe  from  the  evidence  that  as  the  defendant 
approached  the  plaintiff  he  slowed  down  his  machine  to  a 
reasonable  and  proper  speed  under  the  circumstances,  and 
that  the  plaintiffs  horse  showed  no  evidence  of  fright  at  the 
approach  of  the  automobile,  and  that  the  defendant  turned 
his  machine  to  the  right  and  approached  the  defendant's 
horse  and  buggy  at  such  a  distance  to  the  right  as  would  en- 
able the  plaintiff  to  pass  the  automobile  with  safety  had  the 
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horse  not  become  frightened,  then  it  would  be  your  duty  to 
find  for  the  defendant. 

What  was  a  reasonable  and  proper  rate  of  speed  under 
the  circumstances,  as  disclosed  by  the  evidence,  you  must  de- 
termine, and  you  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  horse  showed  no  fright  at  the  automobile  until 
at  or  about  the  time  the  defendant's  automobile  came  oppo- 
site the  horse  and  buggy,  that  fact  should  be  considered  by 
you  as  of  great  importance  in  determining  whether  the  rate 
of  speed  of  the  automobile  was  or  was  not  reasonable  and 
proper  under  the  circumstances. 

You  are  instructed  that  if  the  plaintiff  was  driving  along 
the  highway  with  a  loose  line,  and  that  he  conducted  himself 
in  such  a  manner  as  to  indicate  to  the  defendant  that  he 
thought  the  horse  would  not  be  frightened,  and  if  you  further 
find  that  the  horse  showed  no  fright  at  the  automobile  until 
the  defendant  reached  or  was  opposite  the  horse  and  buggy, 
that  under  such  circumstances  the  defendant  was  justified  in 
operating  his  automobile  at  a  much  higher  rate  of  speed  than 
he  would  have  been  had  the  horse  shown  fright,  or  had  the 
plaintiff  indicated  by  his  conduct  that  he  had  any  fear  him- 
self that  the  horse  would  become  frightened. 

It  is  not  claimed  by  the  plaintiff  that  the  automobile 
collided  with  the  horse  and  buggy.  He  does  claim,  however, 
that  the  defendant  did  not  give  him  half  of  the  road.  The 
law  requires  that  a  person  proceeding  alonjg  the  public  high- 
way with  any  vehicle  must  turn  to  the  right  and  give  one- 
half  of  the  road  to  a  vehicle  which  he  meets.  What  is 
meant  by  one-half  the  road  is  one-half  of  the  traveled  track ; 
yet  there  was  no  obligation  on  the  part  of  the  defendant  to 
give  one-half  of  the  traveled  track,  provided  the  plaintiff's 
horse  and  buggy  were  outside  of  the  traveled  track  and  on 
the  east  side  of  the  turnpike,  as  in  such  case  the  defendant 
had  the  right  to  run  his  automobile  in  the  traveled  track, 
provided  there  was  room  to  pass,  and  the  horse  had  shown  no 
signs  of  fright ;  and  even  though  you  find  from  the  evidence 
that  the  defendant  did  not  turn  to  the  right  and  ^ve  the 
plaintiff  one-half  the  traveled  track,  still  if  the  accident  was 
not  caused  by  his  failure  to  do  so,  then  the  plaintiff  could  not 
recover  on  that  ground. 

These  instructions  are  not  complained  of  by  either 
party  save  as  defendant  insists  they  were  without  support 
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in  the  testimony^  and  Uiat  thereunder  there  should  have 
been  a  verdict  for  hinu  These  instructions  considered  ab- 
stractly undoubtedly  stated  the  law,  and  we  have  but  two 
questions  with  reference  thereto.  First  Was  there  enough 
testimony  with  reference  to  excessive  rate  of  speed  to  take 
the  case  to  a  jury,  and  second,  was  there  sufficient  evidence 
to  justify  a  finding  for  plaintiff  under  the  last  paragraph 
of  the  charge  quoted?  Considering  the  question  of  exces- 
sive speed  alone  we  do  not  think  there  was  enough  testimony 
to  justify  a  finding  for  plaintiff.  We  have  given  all  there 
is  of  it  and,  without  setting  it  forth  again,  content  ourselves 
by  saying  that  it  would  have  been  the  duty  of  the  trial  court 
to  have  set  aside  a  verdict  for  plaintiff  based  upon  excessive 
speed  alone. 

As  to  defendants  liability  for  not  giving  plaintiff  the 

full  one-half  of  the  road  the  question  is  close  and  difficult 

of  satisfactory  solution.     But  for  one  item  of  testimony  we 

2.  Highways;       should  be  inclined  to  the  view  that  no  n^li- 

vehicies:  ffcncc  in  ttis  particular  is  shown.     Plaintiff 

negliffcncc:  , 

proximate        testified  that  the  machine  came  down  toward 

cause: 

evidence.  him  qu  the  cast  sidc  of  the  road,  directly  at 
him,  until  just  as  it  reached  him  when  it  veered  off  some- 
what to  the  right ;  that  while  the  machine  did  not  strike  his 
horse  or  buggy  it  came  so  close  that  the  horse  became  fright- 
ened and  went  off  into  the  ditch.  This  testimony  was  modi- 
fied somewhat  on  cross-examination,  but  we  are  constrained 
to  hold  that  there  was  enough  to  take  the  case  to  the  jury 
upon  the  thought  that  defaidant  ran  his  machine  directly 
toward  the  horse  until  he  was  so  close  thereto  as  to  frighten 
it,  and  that  he  then  veered  to  the  right  in  order  to  pass  it 
Different  minds  might  reach  different  conclusions  upon  this 
question,  and  in  such  cases  the  matter  of  negligence  is  for 
the  determination  of  a  jury.  The  fact  that  one  does  not 
give  another  the  full  half  of  the  road  to  which  he  is  entitled 
is  not  conclusive  evidence  of  negligence.  The  instruction 
last  quoted  announces  the  true  rule  on  this  subject  as  we 
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understand  it.  See  Biepe  v.  EUing,  89  Iowa,  83.  The 
section  of  the  Code  providing  that  one  meeting  another  must 
give  one-half  of  the  road  makes  him  liable  for  failure  to  do 
so  only  when  that  failure  results  in  damage  —  in  other  words, 
when  it  is  the  proximate  cause  of  the  injury.  See  Code; 
Buxton  V.  Ainsworth,  138  Mich.  532  (101  N.  W.  817); 
Walkup  V.  May,  9  Ind.  App.  409  (36  K  E.  917). 

It  was  for  the  jury  to  say  whether  or  not  imder  all 
the  circumstances  defendant's  failure  to  observe  the  law 
of  the  road  was  the  proximate  cause  of  the  accident.  These 
are  the  ultimate  and  controlling  questions  in  the  case,  and 
we  need  not  consider  the  other  propositions  argued,  for  they 
are  either  covered  by  what  has  already  been  said,  or  are 
without  merit. 

For  the  error  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 


Amanda  Gish  v.  Castner,  Williams  and  Askland  Dbain- 
AOE  DisTKiCT  and  HAMILTON  CouNTY,  Appellants. 

Drainage:    appropsiation   of  land:    measure  of  damages.    Where 

land  i$  appropriated   for  the  purposes  of   drainage   the  measure 

of  damages  is  the  fair  market  value  of  the  land  taken,  without 

.    regard  to  the  benefits  to  the  entire  tract  through  which  the  drain  is 

constriKted. 

Appeal  from'  Hamilton  District  Court. — Hon.  J.  H.  Rich- 

AEDs,  Judge. 

Tuesday,  Mabch  17,  1908. 

In  an  appeal  by  plaintiff  from  the  action  of  the  board 
of  supervisors  in  allowing  her  $65  as  damages  occasioned 
by  the  establishment  of  a  drainage  ditch  through  her  land 
under  a  claim  for  larger  damages,  the  jury  returned  a  verdict 
by  which  no  damages  whatever  were  allowed.     Plaintiff's 
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motion  for  a  new  trial  was  sustained,  and  the  defendants 
appeal. — Affirmed. 

D.  C.  Chase  and  /•  M.  Blake,  for  appellants, 
Wesley  Martin,  for  appellee. 

McClain,  J. —  The  evidence  shows  without  controversy 
that  a  portion  of  plaintiff's  land  was  appropriated  for  the 
ditch  and  that  plaintiff  made  claim  for  damages  under  the 
provisions  of  Code,  section  1942.  Damages  in  the  sum  of 
$65  being  allowed  by  the  board  of  supervisors,  the  plaintiff 
appealed,  claiming  that  the  allowance  of  damages  was  insuflS- 
cient.  On  the  trial  of  this  appeal  the  court  instructed  the 
jury  to  allow  plaintiff  the  amount  of  any  depreciation  in  value 
of  plaintiff's  entire  tract  of  land  through  which  the  ditch  was 
laid  out  which  would  result  from  the  location  and  construc- 
tion of  the  said  ditch.  This  instruction  was  erroneous.  Un- 
der the  Constitution,  article  1,  section  18,  and  Code,  section 
1942,  the  plaintiff  ,was  entitled  to  recover  the  fair  market 
value  of  her  land  taken  for  the  ditch,  without  regard  to  the 
benefits  which  might  accrue  to  the  entire  tract  of  land 
through  which  the  ditch  was  located.  We  need  not  discuss 
the  question  whether  the  increased  value  of  the  entire  tract 
should  be  considered  as  offsetting  damages  to  any  portion 
thereof  which  would  result  from  the  location  and  construc- 
tion of  the  ditch.  Plaintiff  was  entitled  to  pay  for  so  much 
of  her  land  as  was  to  be  taken  for  the  ditch,  without  regard 
to  the  benefits  enjoyed  in  common  with  other  owners  of  land 
in  the  neighborhood  resulting  from  the  construction  of  such 
ditch.  Haggard  v.  Independent  School  District,  113  Iowa, 
486.  And  see  Matter  of  City  of  New  York,  190  K  Y.  350 
(83  N.  E.  299).  Under  the  instruction  ^ven  the  jury 
might  find,  as  they  did,  that  plaintiff  was  entitled  to  no 
damages,  although  a  portion  of  her  land  was  appropriated 
to  the  public  use.     It  is  immaterial  that  by  the  construction 
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^of  the  ditch  a  portion  of  the  land  of  plaintiff  which  had 
previously  been  of  little  value,  because  constituting  the  bed 
of  a  water  course,  would  become  more  valuable  by  being 
relieved  from  the  flow  of  water  over  it.  If  correct  instruc- 
tions had  been  given,  the  jury  must  have  found  some  dam- 
ages in  favor  of  the  plaintiff,  if  any  consideration  whatever 
was  given  to  the  undisputed  evidence  in  the  case.  The  in- 
struction under  which  the  jury  disregarded  the  evidence 
that  land  of  plaintiff  was  in  fact  taken  for  public  use  which 
was  of  some  value  was  duly  excepted  to,  and  the  objection 
was  properly  made  one  of  the  grounds  of  motion  for  a  new 
trial  filed  within  three  days  after  the  verdict.  The  court 
did  not  err,  therefore,  in  granting  a  new  trial. 

This  disposition  of  the  case  on  its  merits  renders  un- 
necesssary  the  consideration  of  any  question  as  to  whether 
an  appeal  was  properly  taken. 

The  ruling  of  the  lower  court  granting  a  new  trial  is 
afp,rmed. 


Kelley,   Maus   &   Company,   Appellants,   v.    Habt-Parr 

Company. 

Sales:  time  of  delivery:  implied  agreement:  evidence.  Where 
X  parties  impliedly  agree  to  furnish  and  ship  certain  material  by  a 
specified  date,  or  within  a  reasonable  time  thereafter,  a  liability  for 
damage  attaches  for  nonperformance.  Evidence  consisting  of  cor- 
respondence of  the  parties  is  held  to  amount  to  an  implied  agree- 
ment to  deliver  structural  steel  within  a  reasonable  time. 

Same.    Where  no  definite  time  is  fixed  for  performance  of  a  con- 

2  tract  the  law  implies  performance  within  a  reasonable  time;  and 
what  is  a  reasonable  time  depends  upon  the  nature  of  the  act.  to 
be  done,  and  of  the  contract  and  all  the  circumstances  relating 
thereto. 

Same:    breach  of  agreement:    measure  of  damages.    Where  a  party 

3  fails  to  furnish  building  material  within  a  reasonable  time  as 
agreed,  the  other  party  may  purchase  the  same  elsewhere  at  the 
best  price  obtainable,  and  the  difference  in  cost  is  his  measure 
of  damages. 
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Appeal  from  Floyd  District  Court,-^  Hon.  C.  H.  Kelley, 

Judge. 

Tuesday,  Maech  17,  1908. 

Action-  for  balance  due  on  account.  There  was  a 
counterclaim  for  damages  resulting  from  breach  of  contract, 
on  which  (the  trial  being  to  the  court  without  a  jury)  an 
allowance  was  made  to  defendant,  and  a  judgment  was  ren- 
dered in  favor  of  plaintiffs  for  the  difference  between  the 
amount  due  on  the  account  and  the  amount  due  to  defendant 
on  its  counterclaim.     Plaintiffs  appeal. — Affirmed. 

J.  H.  Lloyd,  for  appellants. 

Ellis  &  Ellis  and  P.  W.  Burr,  for  appellee. 

McClain,  J. —  The  account  on  which  plaintiffs  sue 
was  for  structural  steel  sold  under  a  contract  made  by  cor- 
respondence and  defendant's  counterclaim  was  for  damages 
1.  Sales:  time  ou  accouut  of  breach  of  the  contract  in 
imp\M^^^'  failing  to  furnish  a  portion  of  the  steel 
evidence  *  Contracted  for  within  a  reasonable  time,  in 
consequence  of  which  failure  the  defendant  elected  to 
cancel  the  contract  in  this  respect,  and  procure  the  steel 
elsewhere  at  a  higher  price,  and  in  such  form  that 
some  loss  resulted  in  its  use.  TJhe  real  controversy 
between  the  "parties  is  as  to  whether,  under  the  terms 
of  the  contract  which  was  made  by  correspondence,  the 
plaintiffs  had  relieved  themselves  of  liability  for  any 
damages  resulting  from  delay  in  furnishing  the  steeL  After 
procuring  prices  from  plaintiffs,  the  defendant  company  gave 
an  order  for  structural  steel  of  certain  descriptions  and  quan- 
tities, including  "  300  universal  plates,'^  of  specified  dimen- 
sions, saying  that,  as  plaintiffs  had  not  stated  the  time  within 
which  delivery  could  be  made,  "  This  must  be  very  definitely 
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settled.  While  we  are  not  in  a  serious  rush  for  this  material, 
we  must  have  it  by  a  certain  time  without  f aiL  Accordingly 
if  you  accept  this  order  you  must  do  so  on  the  understanding 
that  on  any  of  this  material  not  shipped  before  June  1st, 
you  will  allow  us  two  per  cent,  per  week  on  its  cost  for 
each  week  shipment  is  delayed  beyond  that  date."  Plain- 
tiffs responded  in  a  letter,  in  which  they  said:  "We  can 
not  be  held  liable  for  any  expense  providing  the  material 
should  not  be  shipped  in  the  time  you  specify,  and  for  this 
reason  we  would  not  be  held  responsible  to  allow  you  two 
per  cent,  per  week  on  its  cost  for  each  week  shipment  is 
delayed  beyond  that  date.  If  our  proposition  as  above  is 
satisfactory  to  you,  kindly  let  us  know  by  return  mail." 
Defendant  replied :  "  We  recognize  the  difficulty  of  obtain- 
ing the  delivery  at  certain  times,  but  we  have  been  put  to 
serious  loss  by  not  receiving  deliveries  until  long  after  they 
were  absolutely  promised,  and  the  continuance  of  our  orders 
with  a  concern  will  depend  in  a  large  measure  on  their 
ability  to  fulfill  their  promises."  As  a  result  of  this  cor- 
respondence, plaintiffs  placed  defendant's  order  with  a  steel 
mill  of  plaintiffs'  own  selection,  and  delivered  a  portion 
of  the  steel  called  for  by  the  order.  On  July  1st  defendant 
complained  that  a  portion  of  the  material  had  not  been 
received,  and  plaintiffs  gave  further  assurance  of  efforts  to 
secure  the  shipment  of  such  material  from  the  mill,  and  a 
few  days  later  attempted  to  excuse  thmselves  for  the  delay 
on  account  of  the  conditions  at  the  mill.  On  July  18th  the 
defendant  canceled  its  order  for  a  portion  of  the  material 
not  received,  but  there  was  further  correspondence  as  to 
the  filling  of  the  order  for  "  300  universal  plates  "  and  plain- 
tiffs protested  that  they  were  not  responsible  for  the  delay. 
And,  finally,  on  August  3d,  after  plaintiffs  had  several  times 
protested  their  inability  to  fix  any  definite  time  for  the 
shipment  of  these  plates,  the  defendant  canceled  its  order 
so  far  as  it  remained  unfilled. 

Construing  the  two  letters  above  referred  to  in  which  the 
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order  was  given  and  accepted,  we  think  the  trial  court 
properly  held  that,  while  the  plaintiffs  refused  to  agree  to 
be  bound  by  the  proposition  of  defendant  for  a  specified 
penalty,  they  did  impliedly  agree  to  ship  the  material  by 
June  1st,  or  at  least  within  a  reasonable  time  thereafter, 
and  thereby  became  boimd  to  answer  in  damages  for  non- 
performance of  the  contract  in  that  respect  The  plaintiffs 
did  not  negative  general  liability  for  unreasonable  delay, 
but  simply  refused  to  accept  the  plaintiff's  order  with  the 
stipulation  as  to  the  specified  penalty. 

Where  no  time  is  fixed  for  performance,  the  contract 
implies  performance  within  a  reasonable  time.  Tufts  v. 
McClure,  40  Iowa,  317.  "Where  there  is  no  time  fixed 
for  the  doing  of  an  act  which  a  contracting 
party  agrees  to  do,  he  must  do  such  act  within 
a  reasonable  time;  and  what  will,  in  the  particular  case, 
be  a  reasonable  time  depends  upon  the  nature  of  the  act 
to  be  done,  the  nature  of  the  contract,  and  all  the  circum- 
stances relating  to  the  same."  Boyinton  v.  Sweeney,  77 
Wis.  55, 

Under  the  construction  which  the  trial  court  put  upon 

the  contract  and  which  we  think  was  a  proper  construction, 

there  is  no  occcasion  to  discuss  the  question  whether  parties 

8.  Sami:  may   enter  into  a   binding  contract  for  the 

agreement:       nonperformance  of  which  no  damages  what- 

measure  of  , 

damages.  evcr  cau  be  recovered.     There  is  no  ground 

for  controversy  as  to  the  measure  of  defendant's  damages. 
Having  waited  for  sixty  days  after  the  plates  were  to  have 
been  furnished,  and  beyond  the  time  which  the  court  properly 
found  as  a  question  of  fact  was  a  reasonable  time  for  per- 
formance, the  defendant  was  justified  in  procuring  the 
requisite  material  at  the  best  price  at  which  it  could  be 
secured  for  immediate  delivery,  and  was  not  required  to 
place  another  mill  order  involving  further  delay  in  view 
of  the  necessity  of  its  business,  with  reference  to  which 
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plaintiflPs  had  been  fully  advised  when  the  contract  was 
made. 

The  judgment  of  the  trial  court  is  affirmed. 


Websteb  City  Steel  Radiator  Compaky,  Appellant  v. 
A.  W.  Chambeblin,  et  al.,  Appellees. 

Mechanics'  liens:    as  against  tenant  in  possession.    A  t^enant  who 

1  constructs  an  improvement  for  his  own  use  and  benefit,  with  the 
knowledge  and  consent  of  the  owner  of  the  property,  is  an  owner 
within  the  meaning  of  the  mechanics'  lien  law,  and  a  lien  will  lie 
for  materials  purchased  by  him  with  which  to  make  the  improve- 
ment 

Same:    uability  of  purchaser.    A  personal  judgment  should  not  be 

2  entered  against  a  purchaser  of -property  subject  to  a  mechanic's 
lien,  who  has  not  assumed  or  agreed  to  pay  the  claim. 

Same:    sufficiency  of  petition.    Where   the   statement  for  a  me- 

3  chanic's  lien  is  attached  to  and  made  part  of  the  petition  in  an 
action  to  enforce  the  lien,  and  it  recites  that  the  materials  were 
furnished  under  a  contract  with  the  owner,  it  is  sufficient;  al- 
though the  petition  fails  to  allege  that  the  materials  were  furnished 
under  a  contract  with  the  owner. 

Same:    discharge  in  bankruptcy.    A  discharge  in  bankruptcy  will 

4  not  amount  to  a  defense  to  an  action  to  enforce  a  mechanic's  lien, 
where  the  account  was  not  scheduled  and  the  creditors  had  neither 
notice  nor  knowledge  of  the  proceedings  in  bankruptcy. 

Appeal  from  Webster  District  Court. —  Hon  J.  H.  Kioh- 
ASDQy  Judge. 

Tuesday,  Maech  17,  1908. 

Action  in  equity  to  foreclose  a  mechanic's  lien.  The 
decree  gave  plaintiff  a  judgment  against  the  defendant  A.  W. 
Chamberlin,  but  denied  a  lien.  Both  parties  appeal.  The 
plaintiff  will  be  designated  appellant. — Affirmed  in  part, 
and  reversed  in  part 

Boeye  &  Henderson,  for  appellant. 
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Wesley  Martin,  for  appellees. 

Bishop,  J. —  Some  time  prior  to  1902,  defendant  A. 
W.  Chamberlin  leased  ground  at  Stratford,  Hamilt(»L  county, 
and  constructed  thereon  in  part  a  brick  manufacturing  plant 
In  December  of  that  year  he  conveyed  the  unfinished  plant 
to  his  son  E.  L.  Chamberlin,  a  farmer  living  near  Stratford, 
and  the  bill  of  sale  was  made  a  matter  of  record.  In  March, 
1903,  said  A.  W.  Chamberlin  proceeded  to  put  the  plant 
in  condition  to  be  operated,  and  this,  as  he  says,  with  the 
permission  of  his  son.  In  connection  therewith,  he  pur- 
chased of  plaintiflP  a  bill  of  hardware  materials  and  goods 
which  were  used  in  completing  the  plant  In  Jime,  1903, 
plaintiff  filed  its  statement  for  a  mechanic's  lien.  Later 
in  the  year,  E.  L.  Chamberlin  conveyed  the  plant  to  the 
defendant  David  Eose.  In  the  petition  it  is  alleged  as 
against  Kose  that  as  part  consideration  for  his  purchase 
he  assumed  and  agreed  to  pay  the  account  due  plaintiff. 
E.  L.  Chamberlin  was  not  made  a  party  to  the  action.  The 
defendant  A.  W.  Chamberlin  answered,  admitting  the  ac- 
count sued  upon,  but  pleaded  as  a  complete  defense  his 
subsequent  discharge  in  bankruptcy.  The  defendant  Eose 
admitted  his  purchase  of  the  plant,  but  denied  his  assump- 
tion of  the  account  due  plaintiff.  Further,  he  alleged  that 
at  the  time  of  the  purchase  of  the  materials  in  question 
E.  L.  Chamberlin  was  the  owner  of  the  plant,  and  the 
defendant  A.  W.  Chamberlin  had  no  interest  therein.  A.  W. 
Chamberlin  was  called  by  plaintiff  as  a  witness,  and  he 
testified  to  the  correctness  of  plaintiff's  account,  and  further : 
"  I  wanted  to  use  it  (the  hardware)  in  the  manufacturing 
of  brick  and  tile,  and  put  it  in  the  factory.  That  is  what  I 
purchased  it  for.  I  did  not  need  to  tell  Merrill  (manager 
of  plaintiff  company)  what  I  wanted  it  for.  He  wanted 
to  sell  the  material  for  that  purpose."  The  witness  further 
stated  that  bis  son  frequently  came  to  his  home  and  knew 
that  he  had  purchased  the  material  in  question  for  the  pur- 


March  1908]     Radiatob  Co.  v.  Chamberlin.  719 

pose  of  putting  the '  plant  in  condition  to  operate.  And, 
further,  "  he  knew  I  was  operating  the  plant/' 

I.  The  statute  gives  a  lien  to  every  person  who  shall 
furnish  any  materials  or  machinery  for  any  building,  erec- 
tion, or  other  improvement  upon  land.  An  essential  pred- 
1.  mbchanics'  icate  for  a  lien  is  a  contract  with  the  owner 
•gainst"  or  his  agent,  imder  which  the  materials  or 
possession,  machinery  are  to  be  furnished.  Code,  sec- 
tion 3089.  An  owner  within  the  meaning  of  the  statute 
is  any  person  for  whose  use  or  benefit  any  building,  erection, 
or  other  improvement  is  made.     Code,  section  3096. 

We  have  then  the  question  on  plaintifPs  appeal  whether 
A.  W.  Chamberlin,  a  tenant  in  possession,  who  constructed 
an  improvement  for  his  own  use  and  benefit  —  and  this  with 
full  knowledge  and  approval  of  his  landlord  —  comes  within 
the  statutory  definition  of  an  owner.  If  he  does,  then  a 
lien  should  be  allowed  as  against  the  improvement  into 
which  the  materials  purchased  by  him  entered.  If  he  does 
not  —  and  there  being  no  claim  of  contract  with  any  other 
person  —  there  must  be  a  denial  of  the  right  to  a  lien. 
On  this  point,  we  think  the  case  is  ruled  by  Estdbrooh  v. 
Riley,  81  Iowa,  479.  It  there  appeared  that  Estabrook 
erected  a  building  for  his  own  use  on  lands  owned  by  his 
daughter,  and  this  with  the  daughter's  consent.  And  it  was 
held  that  he  was  such  an  owner  as  the  law  contemplates  for 
making  contracts  to  be  followed  by  a  mechanic's  lien.  It 
follows  that  in  the  instant  case  the  court  was  in  error  in 
refusing  a  lien  on  the  improvement  erected  by  the  defendant 
Chamberlin. 

There  was  no  error  in  refusing  a  personal  judgment 
8.  Sams:  against  Bosc.     There  was  no  evidence  that 

puxduser.  he  had  assumed  or  agreed  to  pay  plaintiffs' 
accoimt ;  he  simply  bought  the  plant  subject  to  the  lien  exist- 
ing thereon. 

Counsel  for  defendants,  however,  insist  that  the  decree 
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was  without  error  because  the  petition  did  not  allege  that 
the  materials  were  furnished  pursuant  to  a  contract  with 
8.  Sami:  the  owner  or  his  agent.     It  is  true  that  the 

ofpctiUon.  petition  proper  does  not  in  formal  phrase 
allege  a  contract  with  A.  W.  Chamberlin  as  owner.  But 
attached  to  the  petition  and  expressly  made  a  part  thereof 
is  a  copy  of  the  statement  for  lien,  and  therein  it  is  asserted 
that  the  materials  were  furnished  under  a  contract  with 
A.  W.  Chamberlin,  owner.  This  was  sufficient.  The  case 
is  to  be  distinguished  from  Scott  v.  Union  County,  63  Iowa, 
683,  relied  upon  by  counsel,  in  that  there  the  annexed  exhibit 
was  not  made  part  of  the  petition. 

II.  Coming  now  to  the  appeal  of  defendant  Chamber- 
lin, we  think  the  court  rightly  decided  that  the  bankruptcy  dis- 
charge did  not  amount  to  a  defense  in  this  action.  It  ap- 
4.  Same:  pcars  that  plaintiffs  were  not  given   formal 

bankruptcy.  uoticc  of  the  bankruptcy  proceedings,  and 
their  claim  was  not  scheduled  in  the  court  in  which  such 
proceedings  were  pending.  Section  17  of  the  federal  bank- 
ruptcy act  (Act  July  1,  1898)  expressly  exempts  from  dis- 
charge all  claims  that  have  not  been  duly  scheduled,  unless 
the  creditor  "had  notice  or  actual  knowledge  of  the  pro- 
ceedings in  bankruptcy."  Defendant  relies  upon  actual 
knowledge  on  the  part  of  plaintiffs.  But  the  record  does 
not  show  it.  The  only  evidence  looking  in  that  direction 
is  to  the  effect  that  the  attorneys  who  were  employed  by 
plaintiffs  to  file  their  statement  for  a  lien  were  subsequently 
employed  by  defendant  in  the  bankruptcy  proceedings.  Even 
if  there  was  any  theory  having  support  in  reason  or  authority 
on  which  it  could  be  said  from  this  that  plaintiff  became 
chargeable  with  actual  knowledge  of  such  proceedings,  it 
could  not  avail  here,  as  it  is  the  undisputed  evidence  that 
the  omission  to  schedule  the  claim  was  pursuant  to  an  under- 
standing between  defendant  and  the  attorneys. 

On  defendant's  appeal,  the  decree  is  affirmed.  On 
plaintiff's  appeal,  in  so  far  as  such  decree  denies  personal 
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judgment  against  the  defendant  Rose,  it  is  affirmed;  in  so 
far  as  it  denies  to  plaintiffs  a  lien  and  foreclosure  thereof, 
it  is  reversed. 

Affirmed  in  part,  and  reversed  in  part 


^_^  137    72l' 

A.  M.  VoBHEs,  Appellee,  v.  Chas.  A.  Buchwald,  Appellant.  nfesm 


Pleadings:    amendment.    It  is  not  an  abuse  of  discretion  to  refuse 

1  defendant  the  right  to  amend  and  change  the  issues  after  the 
plaintiff  has  rested  his  case. 

Malicious  prosecution:    evidence.    In  an  action  for  malicious  prose- 

2  cution  it  appeared  that  defendant  had  a  lien  upon  goods  of  a  third 
party  and  that  plaintiff  removed  the  goods,  whereupon  defendant 
caused  his  arrest,  but  upon  learning  that  plaintiff  removed  the 
goods  under  direction  of  the  owner  the  prosecution  was  dismissed. 
Held,  that  a  rejection  of  testimony  of  the  one  in  charge  of  the 
premises  where  the  goods  were  kept,  as  to  conversation  with 
the  wife  of  the  third  party  was  not  prejudicial,  it  not  appearing 
that  she  had  any  authority  to  make  arrangements  by  which  the 
goods  were  to  be  held;  or  that  the  same  tended  to  support  any 
defense  interposed. 

Exclusion  of  evidence:    harmless  error.    A  party  cannot  complain 

3  of  the  exclusion  of  certain  evidence  where  the  same  is  subse- 
quently related  by  the  witness. 

Same.    Exclusion  of  evidence  in  a  malicious  prosecution  by  the  officer 

4  who  held  the  warrant  for  plaintiff's  arrest,  as  to  his  efforts  to 
find  the  property  plaintiff  was  charged  with  taking  was  not  preju- 
dicial, although  its  purpose  was  to  show  concealment  and  there- 
fore affording  ground  for  belief  that  it  was  improperly  taken. 

Same.    Exclusion  of  evidence  as  to  rent  due  defendant  for  which  he 

5  had  a  lien  upon  goods  plaintiff  was  charged  with  wrongfully  re- 
moving was  not  prejudicial,  in  the  absence  of  a  showing  that 
plaintiff  had  knowledge  of  such  indebtedness. 

Assignment   of  error:    review.    The   appellate   court   is   not   called 

6  upon  to  consider  objections  to  rulings  upon  evidence  which  are 
not  argued,  especially  where  the  complaints  are  rather  a  criticism 
of  the  fairness  of  the  court  than  of  the  prejudicial  effect  of  the 
ruling^. 

Instructions.    Where  the  instructions  given  state  the  law  if  anything 

7  further  is  desired  it  should  be  requested. 

Vol.  137  Ia.— 46 
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Malicious  prosecution:  mauce:  probable  cause.  Althougfa  malice 
8  and  probable  cause  may  be  inferred  from  the  commencement  of 
a  criminal  prosecution  for  the  purpose  of  collecting  a  civil  debt* 
still  the  mere  having  of  a  civil  claim  and  endeavor  to  collect  it 
at  the  time  of  commencement  of  criminal  proceedings  is  not 
ground  for  malicious  prosecution. 

Appeal  from  Marshall  District  Court. —  G.  W.  Bubkham, 

Judge. 

Feidat,  Septembkb  27,  1907. 

Beheabing  Denied,  Thubsdat,  March  19,  1908. 

Action  to  recover  damages  for  malicious  prosecution. 
Verdict  and  judgment  for  plaintiflP.  Defendant  appeals. — 
AffirmecL 

Theo.  F.  Bradford,  for  appellant 

Binford,  Snelling  &  Farber,  and  J.  L.  Carney,  for 
appellee. 

McClain,  J. —  An  information  was  filed  before  a  jus- 
tice of  the  peace  by  this  defendant  charging  this  plaintiff 
with  breaking  and  entering  a  building  in  the  daytime  with 
intent  to  commit  larceny,  under  which  this  plaintiff  was 
arrested.  Subsequently  the  prosecution  was  dismissed,  and 
plaintiff  sues  for  damages.  The  facts  relied  upon  by  de- 
fendant to  show  reasonable  belief  that  plaintiff  was  guilty 
qf  the  crime  charged  against  him  were  substantially  that 
the  plaintiff,  having  a  key  to  a  bam  belonging  to  defendant 
in  which  was  stored  a  camping  outfit  belonging  to  one 
Delaney  on  which  defendant  had  a  lien,  entered  said  bam 
by  means  of  the  key  without  defendant's  consent,  but  under 
the  direction  of  Delaney,  and  took  away  the  camping  outfit 
Defendant  had  no  knowledge  at  the  time  the  information 
was  filed  that  plaintiff  had  any  authority  from  Delaney 
with  reference  to  the  goods,  but,  when  advised  that  plaintiff 
had  such  authority,  he  dismissed  the  prosecution. 
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I.  The  complaint  by  appellant  of  the  court's  refusal 
to  allow  him  to  amend  his  answer  after  a  ruling  excluding 
certain  evidence  oflPered  by  him  on  the  ground  that  it  was 

1.  Plbadihcs:        ^^*   admissiblc  under  the  pleadings   cannot 
amendment      ^  sustained,  for  the  reason  that  it  was  within 

the  discretion  of  the  court  to  refuse  permission  to  amend 
so  as  to  change  the  issues  after  the  plaintiff  had  rested  his 
case;  the  amendment  offered  being  one  substantially  chang- 
ing the  issues,  and  no  reason  being  made  to  appear  why  the 
amendment  should  not  sooner  have  been  filed. 

II.  The  rejection  of  the  testimony  of  one  Doolittle, 
who  had  charge  for  defendant  of  the  premises  where 
Delaney's  goods  were  kept,  as  to  a  conversation  with  Mrs. 

2.  Malicious        Dclancy  with  reference  to  the  goods,  does  not 
evidence  appear  to  have  been  prejudicially  erroneous, 

first,  because,  as  far  as  it  is  shown,  Mrs.  Delaney  had  no 
authority  to  make  any  arrangement  by  which  the  goods  were 
to  be  held  for  rent;  and,  second,  that  it  does  not  appear 
that  the  answers  of  the  witness  to  the  questions  to  which 
the  objections  were  sustained  would  have  tended  to  support 
any  defense  interposed  in  the  case.  The  arrangement  with 
the  Doolittles,  such  as  the  defendant  claimed  it  to  have 
been,  was  otherwise  proven  without  objection,  and  no  preju- 
dice resulted  from  the  refusal  of  the  court  to  allow  Doolittle 
to  testify  with  reference  to  his  conversation  with  Mrs. 
Delaney. 

One  Dotson,  publisher  of  the  Times-Eepublican  news- 
paper, having  testified  for  plaintiff  as  to  the  publication 
in  his  paper  of  an  account  of  plaintiff's  arrest,  was  asked 
8.  Exclusion        q^  cross-examination  whether  his  paper  did 

Ot  KVIDINCS:  *      * 

Jj^***  not    publish    the    result    of    the    proceeding 

against  plaintiff,  and  the  court  sustained  an  objection  to 
the  question  unless  it  related  to  the  same  issue  in  which 
the  fact  of  the  arrest  was  published;  but  it  appeared  in 
the  cross-examination  that  such  publication  was  made  in 
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a  subsequent  issue,  and  defendant  could  not  have  been 
prejudiced  by  the  ruling,  even  if  it  should  be  conceded 
to  be  erroneous. 

Objections  were  sustained  to  questions  asked  a  con- 
stable who  held  the  warrant  under  which  plaintiff  was 
arrested  as  to  his  efforts  to  find  the  property,  and  plaintiff's 
objections  to  these  questions  were  sustained. 
It  does  not  appear  what  the  defendant  was 
seeking  to  prove  by  this  evidence.  The  contention  in  argu- 
ment is  that  the  purpose  was  to  show  a  concealment  of' 
the  property  by  plaintiff,  which  would  tend  to  afford 
grounds  for  reasonable  belief  to  defendant  that  the  property 
had  been  improperly  taken.  But  the  questions  do  not  re- 
late to  anything  for  which  plaintiff  was  in  any  way  re- 
sponsible, so  far  as  is  indicated  by  the  questions  themselves, 
and  we  think  that  no  prejudicial  error  was  made  to 
appear.  The  fact  that  the  constable  hunted  for  the  prop- 
erty in  the  possession  of  some  one  else  than  the  plaintiff, 
and  did  not  find  it,  would  not  tend  to  prove  that  the  plaintiff 
had  cohcealed  it ;  nor  would  it  justify  a  belief  of  such  con- 
cealment on  the  part  of  the  defendant  The  witness  had 
already  testified  that  he  made  no  inquiry  of  plaintiff  as  to 
where  the  goods  were. 

The  rulings  of  the  court  sustaining  plaintiff's  objections 
to  questions  asked  of  the  defendant  as  a  witness  with  refer- 
ence to  the  rent  due  from  Delaney  to  defendant  would  not 
in  themselves  tend  to  show  any  criminal  intent 
on  the  part  of  plaintiff  in  taking  away  the 
goods  under  Delaney's  order;  there  being  no  offer  to  show 
that  plaintiff  had  any  knowledge  of  such  indebtedness. 

Many  complaints  are  made  as  to  the  overruling  of 
objections  by  defendant  to  testimony  offered  for  plaintiff, 
but  they  are  not  supported  by  any  argument.  We  do  not 
e.  A88ICK1HHTS  feel  called  upon  to  notice  mere  complaints 
review?**  which  counscl  do  not  see  fit  to  argue.  These 
complaints  are  directed  rather  against  the  fairness  of  the 
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court  than  against  the  rulings  as  prejudicially  aflPecting  the 
result  of  the  trial  to  the  jury. 

III.  Several  criticisms  of  the  court's  instructions  are 
indulged  in  by  counsel  for  defendant;  but  so  far  as  we 
understand  the  objections,  which  are  made  almost  without 
Instructions.  P^®*®°^^  ^^  argument,  they  are  without  merit. 
For  instance,  the  jury  were  told  in  effect  that 
malice  may  be  inferred  from  want  of  probable  cause.  Coun- 
sel do  not  contend  that  this  is  not  a  corrrect  statement  of 
the  law.  If  further  instruction  on  the  subject  were  desired, 
it  should  have  been  asked. 

In  another  instruction  the  jury  were  told  that,  if  it 
appear  the  prosecution  was  commenced  solely  for  the  purpose 
of  collecting  or  coercing  collection  of  a  debt  or  private  claim 
8.  Malicious  or  to  discovcr  property,  such  facts  infer  both 
mScer'^"'  malice  and  want  of  probable  cause;  but  the 
cause.  instruction  further  indicates  that  the  fact  that 

defendant  had  a  debt  or  private  claim  against  the  plaintiff 
whicli  he  had  a  right  to  and  desired  to  collect,  and  en- 
deavored to  collect  at  the  same  time  he  commenced  to  pros- 
ecute a  criminal  action,  would  not  alone  render  him  liable 
jfor  malicious  prosecution,  provided  the  prosecution  was 
not  commenced  through  malice  and  without  probable  cause. 
We  cannot  understand  wherein  this  instruction  is  objectiona- 
ble. The  law  requires  good  faith  on  the  part  of  the  person 
making  complaint,  and  if  he  does  jiot  prosecute  for  proper 
purpose  the  existence  of  facts  which  might  have  justified 
belief  on  his  part  of  the  existence  of  probable  cause  will 
not  excuse  him.     Potter  v.  Sims,  135  Iowa,  739. 

The  objection  that  certain  instructions  are  not  sup- 
ported by  evidence  is  not  well  taken,  nor  can  it  be  said  that 
the  verdict  was  without  support  in  the  evidence. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment is  affirmed. 


726  Cbabteee  v.  Steele.  [137  Iowa 


C.  H.  Crabtbee,  Appellant  v.  A.  L.  Steele,  and  thirty 
other  defendants,  Appellees. 

Conspiracy:  pleadings:  striking  from  the  files.  Where  the  pe- 
tition in  an  action  for  conspiracy  is  an  evident  attempt  to  villify 
*  defendant  by  alleging  irrelavent,  impertinent  and  scandalous  mat- 
ter concerning  alleged  injuries  inflicted  at  different  times  and 
different  places,  which  could  not  possibly  be  the  result  of  any 
concerted  action,  the  court  is  justified  in  striking  the  pleading 
from  the  files  with  leave  to  file  an  amended  and  substituted 
petition,  omitting  therefrom  all  allegations  of  evidence. 

Appeal  from  Polk  District  Court. —  Hon.  W.  H.  McHenbt, 

Judge. 

Thubsdat,  Mabch  19,  1908. 

Plaintiff  filed  a  petition  against  defendants,  asking 
damages  in  the  sum  of  $1,000,000  due  to  an  alleged  con- 
spiracy entered  into  among  them.  Some  of  the  defendants 
filed  motions  to  strike  parts  or  all  of  the  allegations  of  the 
petition,  others  demurred,  and  still  others  filed  answers 
thereto.  The  trial  court  sustained  some  of  the  motions  and 
demurrers,  and  finally  entered  an  order  that  the  petition  be 
stricken,  with  leave  to  plaintiflP  to  file  an  amended  and  sub- 
stituted petition  within  ten  days,  omitting  therefrom  all  al- 
legations of  evidence,  and  not  to  again  incumber  the  records 
with  such  a  monstrosity  as  the  original  petition.  Plaintiff 
appeals. —  Affirmed. 

Warren,  Walker  and  C.  J.  Oallagher,  for  appellant. 

A.  L.  Steele,  John  Newbwm,  J.  C.  Dooley,  A.  M.  Mil- 
ter, Carr,  Heivitt,  Parker  &  Wright,  Bowen,  Brockett  & 
Weldy,,  J.  D.  Wallingford,  and  J.  L.  OUlispie,  for  appellees, 

Desmeb,  J. —  In  a  so<5alled  petition  filling  thirty-four 
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pages  of  a  printed  abstract  plaintiff  charged  the  defendants 
with  a  conspiracy  to  deprive  him  of  his  liberty  and  property. 
It  is  full  of  scandalous,  irrelevant,  sham  and  redundant  mat- 
ter, sets  forth  clippings  from  newspapers,  various  violations 
of  trust  and  infractions  of  the  criminal  statutes,  and  con- 
clusions of  law  relevant  and -irrelevant  to  the  supposed  cause 
of  action.  Defendant  Newbum  moved  to  strike  the  petition 
for  various  reasons,  and  for  a  more  specific  statement  as 
to  him.  Defendant  McKay  moved  to  strike  certain  parts 
of  the  petition.  Defendant  Carr  moved  to  strike  and  for  a 
more  specific  statement.  Defendant  Nagle  demurred  to  the 
petition.  Defendant  McCaughan  moved  to  strike  the  entire 
petition  and  various  parts  thereof,  and  for  a  more  specific 
statement  Defendant  Egbert  demurred,  and  defendants 
Miller  and  Bannister  moved  to  strike  the  entire  petition  and 
various  parts  thereof,  and  for  a  more  specific  statement  De- 
fendant Dooley  answered,  as  also  did  defendant  Miller. 
Plaintiff  asked  for  a  default  against  Steele,  and  this  was 
denied. 

The  case  was  submitted  to  the  trial  court,  which  made  the 
following  order :  "  The  petition  in  this  case  consists  of  about 
thirty-six  pages  of  typewritten  matter,  and  is  in  the  begin- 
ning an  allegation  in  general  terms  of  a  *  conspiracy  among 
defendants,  having  for  its  object  the  deprivation  of  the  plain- 
tiff of  liberty,  the  pursuant  of  all  vocations  and  avocations, 
and  even  life  itself,  the  main  point  of  said  conspiracy  being 
aimed  at  plaintiff's  holdings  in  an  official  connection  with  a 
Gladiator  Consolidated  Gold  Mines  &  Milling  Company.* 
Following  these  general  allegations,  the  plaintiff  recites  what 
he  says  is  the  history  of  said  conspiracy.  He  sets  forth  at 
most  astounding  length  a  narration  of  his  troubles  with  vari- 
ous persons,  attempting  to  show  by  the  allegations  numerous 
alleged  wrongs  that  were  inflicted  upon  him  by  the  defend- 
ants. Among  these  allegations  are  copies  of  affidavits,  and 
copies  of  articles  in  newspapers,  one  from  Davenport,  Iowa, 
and  articles  from  the  Des  Moines  Eegister  and  Leader,  the 
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"NewQy  and  the  Capital,  and  from  the  Black  Hills  Miner,  and 
a  magazine  from  Cleveland,  Ohio.  Plaintiff  also  attacb 
numerous  lawyers  that  have  been  in  his  employ,  alleging 
that  they  joined  the  conspiracy  to  ruin  and  defraud  him  out 
of  his  property,  alleging  the  death  of  his  daughter  to  be  due 
to  the  misdeeds  of  said  conspiracy,  and  the  said  separate  al- 
legations having  the  widest  possible  range,  and  the  transac- 
tions set  forth  being  entirely  disconnected,  and  having  no 
relation  to  each  other,  and  concludes  with  a  prayer  for  dam- 
ages in  the  sum  of  $1,000,000.  To  this  petition  numerous 
motions  have  been  filed  for  more  specific  statements,  and 
some  have  demurred,  and  some  have  filed  motions  to  strike, 
and  many  other  motions  to  strike  and  for  more  specific  state- 
ments are  correspondingly  of  as  great  length  as  the  petition 
itself.  Having  carefully  read  the  said  petition,  motions 
and  demurrers,  this  court  is  of  the  opinion  that  the  bulk  of 
said  petition  is  a  confused  mass  of  allegations  which  bear  no 
relation  to  each  other.  They  are  impertinent  and  irrelevant, 
scandalous  in  their  nature,  and  the  whole  petition  bears  upon 
its  face  evidence  that  it  was  intended  to  villify  and  abuse 
the  defendants,  rather  than  a  lawyer-like  effort  to  set  forth  a 
legitimate  cause  of  action.  The  whole  petition  seems  to  be 
an  attempt  to  get  revenge  upon  a  number  of  persons,  all  in 
one  action,  for  alleged  injuries  inflicted  at  different  times 
and  at  different  places,  and  of  such  a  character  that  they 
could  not  possibly  be  the  result  of  any  concerted  action  be- 
tween the  several  defendants.  And  the  court  is  of  the  opin- 
ion that  a  detailed  consideration  and  determination  upon  all 
the  points  raised  by  the  various  motions  would  be  utter  waste 
of  time,  and  could  not  possibly  serve  any  good  purpose.  This 
court  is  of  the  opinion  that  the  allegations  of  the  plaintiff's 
petition  are  not  sufficient  to  constitute  an  issuable  allegation 
of  conspiracy,  that  the  allegations  of  fact  in  said  petition  do 
not  show  a  conspiracy,  and  that  the  general  allegation  of  the 
legal  conclusions  of  a  conspiracy  is  insufficient.  It  is  there- 
fore ordered  by  the  court  that  the  demurrer  of  the  defendant 
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Nagle  be,  and  the  same  is  hereby,  sustained ;  that  the  motion 
of  defendant  Newbum  to  strike  is  sustained  on  the  ground 
that  the  allegations  of  the  petition  are  impertinent,  irrele- 
vant, immaterial,  and  do  not  state  a  cause  of  action ;  also  be- 
cause there  is  a  misjoinder  of  parties;  also  because  there  is 
a  misjoinder  of  causes  of  action  —  and  the  order  will  be  upon 
all  the  records  in  this  case  that  the  petition  be  stricken  from 
the  files  with  leave  to  the  plaintiff  to  file  an  amended  and 
substituted  petition  in  this  court  within  ten  days.  And  in 
the  filing  of  the  said  petition  this  plaintiff  is  admonished  by 
the  court  to  omit  therefrom  all  the  allegations  of  evidence, 
and  plead  the  ultimate  facts,  and  to  not  again  incumber  the 
records  of  this  court  with  such  a  monstrosity  as  the  original 
petition  in  this  case.*^ 

This  order  had  ample  justification,  and  should  not  be 
disturbed.  No  cause  of  action  was  stated  against  defendant 
Nagle,  who  demurred  to  the  petition,  and  there  was  no  error 
in  the  ruling  on  the  motions.  The  petition  as  a  whole  is  a 
jumbled  and  confused  mass  of  sham  and  scandalous  matter, 
evidently  intended  to  abuse  and  villify  the  various  defendants 
and  to  secure  revenge  for  some  fancied  and  imaginary 
wrongs.  No  lawyer  who  has  a  proper  conception  of  his  du- 
ties would  have  filed  such  a  document,  and  no  court  should 
be  compelled  to  read  or  listen  to  such  an  abusive  and  out- 
rageous pleading.  Were  it  not  signed  by  men  who  are  nomi- 
nally at  least  lawyers,  we  should  hesitate  to  believe  that  it 
could  have  emanated  from  a  member  of  the  honorable  profes- 
sion of  the  law.  No  court  should  be  compelled  to  wade 
through  such  a  paper  to  see  wh'ether  or  not  somewhere  in  or 
between  the  lines  a  cause  of  action  of  some  kind  is  stated 
against  some  of  the  defendants.  Even  upon  its  own  motion 
the  trial  court  had  the  inherent  power  to  strike  such  a  paper 
from  the  files,  and  to  order  the  substitution  of  a  new  plead- 
ing, omitting  all  scandalous  and  irrelevant  matter.  In  this 
case  the  order  was  in  response  to  motions  duly  filed,  and,  as 
plaintiff  did  not  attempt  to  comply  therewith,  he  has  no  cause 
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for  complaint  Discussion  of  the  matter  would  do  no  more 
than  dignify  it,  and  it  is  better  that  we  say  no  more.  It  is 
to  be  hoped,  however,  that  the  performance  will  never  again 
be  repeated  in  the  courts  of  this  State. 

There  is  no  error  in  the  rulings  of  the  trial  court,  and 
they  are  each  and  all  affirmed. 

Ladd^  C.  J.,  concurs  in  the  result. 


In  the  Matter  of  the  Appeal  of  the  Des  Moines  Union 
Railway  Company,  Owner ;  Pabst  Brewing  Co.  of  Mil- 
waukee, Wis.,  Milwaukee  Beer  Co.  and  0.  M. 
HovDE,  Occupants,  from  the  action  of  C.  H.  Murrow, 
Treasurer  of  Polk  County,  Iowa,  in  listing  and  Assess- 
ing Certain  Mulct  Taxes.  Pabst  Brewing  Co.  of 
Milwaukee,  Wis.,  Milwaukee  Beer  Co.  and  C.  M. 
HovDE,  Appellants,  C.  H.  Murrow,  Appellee,  Des 
Moines  Union  Ry.  Co.,  Appellee, 

Intoxicating  liquors:  assessment  of  mulct  tax.  The  mulct  tax  is 
not  a  charge  on  property,  but  is  assessed  against  the  person  be- 
cause of  the  business  in  which  he  is  engaged,  and  is  made  a  lien 
upon  property  simply  to  aid  its  collection:  so  that  the  treasurer 
has  no  authority  to  assess  the  same  under  the  provisions  of  Code, 
section  1374,  governing  the  assessment  of  property  omitted  from 
taxation. 

Appeal  from  Polk  District  Court, — ^Hon.  A.  H.  McVey, 

Judge. 

Thursday,  March  19,  1908. 

The  Des  Moines  Union  Railway  was  owner  of  lot  5, 
in  block  18,  in  H.  M.  Hoxie's  addition  to  Des  Moines.  The 
Pabst  Brewing  Company  constructed  a  cold-storage  ware- 
house on  the  east  half  of  the  lot  June  19,  1894,  and  since 
then  the  Milwaukee  Beer  Company  through  its  agent,  C.  M, 
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Hovde,  has  used  the  same  for  the  storage  of  beer  manu- 
factured by  the  Pabst  Brewing  Company.  This  beer  was 
taken  from  cars  and  placed  therein,  to  be  kept  until  sold  and 
distributed  to  retailers  in  the  city.  For  the  use  of  the  ground, 
the  brewing  company  paid  the  railroad  company  a  nominal . 
rental  of  $5  per  annum.  The  mulct  tax  was  collected  tor 
three  months  beginning  October  1, 1904,  but  not  prior  thereto. 
At  the  instance  of  Wortiiington  &  Boynton,  who  had  been  em- 
ployed by  the  board  of  supendsors  of  Polk  county  to  discover 
property  omitted  from  the  tax  lists,  the  county  treasurer  noti- 
fied the  parties  maitioned  to  appear  before  him  August  15, 
1905,  and  make  objection,  if  any  they  had,  to  the  assessment 
of  the  mulct  tax  against  them,  and  the  entering  of  it  as  a 
lien  on  the  realty  for  the  last  three-quarters  of  1904.  They 
filed  objections,  but  these  were  overruled,  and  the  treasurer 
assessed  a  mulct  tax  of  $150,  with  interest  for  each  quarter 
ending  June  30,  September  30  and  December  31,  1904. 
Thereupon  the  several  parties  appealed  to  the  district  court, 
where,  upon  hearing,  the  assessment  as  against  the  Des 
Moines  Union  Railway  Company  and  the  real  estate  was  set 
aside  and  canceled,  and  also  as  against  the  Pabst  Brewing 
Company  and  the  Milwaukee  Beer  Company,  and  C.  M. 
Hovde  the  assessment  for  the  quarter  ending  December  31, 
1904,  was  set  aside  and  canceled  as  having  been  paid;  but 
for  the  quarters  ending  June  30  and  September  30,  1904, 
the  assessments  were  confirmed.  All  parties,  except  the 
Des  Moines  Union  Railway  Company  appeal;  that  of  the 
Pabst  Brewing  Company,  Milwaukee  Beer  Company  and 
C.  M.  Hovde  being  first  perfected. — Affirmed  in  part. 
Reversed  in  part. 

John  McLennon,  for  appellants,  Pabst  Brewing  Co., 
Milwaukee  Beer  Co.,  and  C.  M.  Hovde. 

Thomas  A.  Cheshire,  for  C.  H.  Murrow,  treasurer  of 
Polk  county. 
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Ladd,  C.  J. — The  cold-storage  warehouse,  erected  by  the 
Pabst  Brewing  Company  on  the  lot  of  the  Des  Moines  Union 
Railway  Company,  was  so  used  by  Milwaukee  Beer  Com- 
pany through  its  agent,  Hovde,  in  the  storage  of  beer  kept 
by  it  for  sale,  that  a  mulct  tax  should  have  been  assessed 
for  the  quarters  ending  June  30  and  September  30,  1904. 
Bell  V.  Hamm,  127  Iowa,  343;  State  v.  Miller,  114  Iowa, 
396.  This  was  not  done,  however,  and  no  return  was  ever 
made  by  the  assessor,  as  required  by  section  2433  of  the 
Code,  as  amended  by  section  1,  Acts  29th  General  Assembly, 
or  by  three  citizens  as  allowed  by  section  2435,  as  amended 
by  section  2  of  the  same  act.  The  sole  inquiry  is  whether 
the  assessment  and  collection  of  the  mulct  tax  is  within  the 
statute  providing  for  assessment  of  and  collection  of  taxes 
on  omitted  property.  The  district  court  so  held,  and  therein 
erred  because  (1)  the  mulct  tax  is  not  a  property  tax; 
and  (2)  the  provisions  in  relation  to  the  assessment  for 
and  levy  of  other  taxes  are  not  applicable  thereto.  The 
sections  prescribing  the  procedure  for  the  assessment  and 
collection  of  the  tax  proceed  upon  the  theory  that  the  tax  is 
on  the  business,  and  the  lien  against  the  property  is  created 
as  an  aid  to  its  collection.  Thus  section  2433,  as  amended, 
provides  that: 

In  the  months  of  December,  March,  June,  and  Septem- 
ber of  each  year,  and  before  the  twentieth  day  of  each  of  said 
months,  the  assessor  of  each  township,  town  or  city,  or  as- 
sessment district  thereof,  shall  return  to  the  county  auditor 
a  list  of  persons  who  are  or  since  the  last  quarterly  return 
have  been  engaged  in  carrying  on  within  said  township,  town, 
city  or  assessment  district,  the  business  of  selling  or  keeping 
for  sale  intoxicating  liquors,  or  maintaining  any  place  where 
such  liquors  are  sold  or  kept  for  sale,  and  also  a  description 
of  the  real  property  wherein  or  whereon  such  business  is 
carried  on  or  such  place  is  maintained,  with  the  name  of  the 
tenant  or  occupant  and  owner  or  agent.     Any  assessor  wil- 
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fully  failing  to  comply  with  the  provisions  of  this  section 
shall  pay  a  fine  of  $50  and  costs  for  each  offense. 

Then  follow  provisions  with  reference  to  notice,  and 
in  the  next  section,  upon  failure  of  the  assessor  to  act,  three 
citizens  of  the  county  are  authorized  to  procure  the  listing 
of  names  and  places  by  the  county  auditor.  Section  2436 
reads: 

On  the  first  day  of  January,  of  April,  of  July,  and 
October  of  each  year  there  shall  be  due  and  payable  from 
each  person  returned  to  the  county  auditor  by  the  assessor, 
or  by  three  citizens  as  aforesaid,  as  a  person  carrying  on  the 
business  of  selling  or  keeping  for  sale  intoxicating  liquors, 
or  maintaining  a  place  where  such  liquors  are  sold  or  kept 
for  sale,  a  quarterly  installment  of  the  mulct  tax  herein  pro- 
vided f©r,  and  the  tax  due  from  any  person  so  returned  by  the 
assessors,  or  by  three  reputable  citizens  shall  be  a  lien  upon 
the  real  property  wherein  or  whereon  such  business  is  re- 
turned as  being  carried  on  or  such  place  maintained,  whether 
the  person  carrying  on  such  business,  or  maintaining  such 
place,  is  correctly  described  or  not 

If  the  installments  of  tax  due  and  payable  as  aforesaid 
are  not  paid  within  one  month  after  the  same  become  due 
and  payable,  then  a  penalty  of  20  per  cent,  shall  be  added 
thereto,  together  with  1  per  cent  per  month  thereafter  imtil 
paid.  Whoever  is  assessed  under  the  provisions  of  this 
chapter  shall  be  liable  at  least  for  one  quarterly  installment 
of  the  tax  herein  provided  for,  notwithstanding  any  such 
person  may  discontinue  the  business  when  so  assessed,  and 
notwithstanding  the  fact  he  may  have  been  in  the  business 
for  a  less  period  than  three  months ;  and,  if  he  shall  continue 
therein  for  a  longer  period  than  three  months,  he  shall  be 
liable  for  an  additional  quarterly  installment,  subject  to 
abatement  on  account  of  discontinuance  of  the  business 
before  the  expiration  of  such  second  or  subsequent  quarter. 
Section  2437  requires  the  county  auditor  on  the  last  day 
of  December,  March,  June  and  September  to  certify  to  the 
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county  treasurer  the  names  of  persons  returned  to  him  as 
occupant  and  owner,  together  with  the  description  of  the 
places  where  the  business  is  carried  on,  and  the  section 
following  makes  it  the  duty  of  the  treasurer  upon  receipt 
of  such  certificate  to  enter  a  quarterly  installment  of  the 
tax  in  "the  mulct  tax  books  as  due  and  payable 
by  the  person  carrying  on  such  business  or  keeping  such 
place,"  and  as  a  lien  against  the  realty  whereon  it  is  main- 
tained. Then  follow  provisions  for  the  collection  of  the 
tax  by  th^  sale  of  real  and  personal  property,  the  hearing 
of  applications  for  remissions,  etc,  and  conditions  under 
which  the  payment  shall  operate  as  a  bar  to  prosecution. 
These  latter  prescribe  the  restrictions  with  particularity 
under  which  the  business  shall  be  conducted,  and  ^nphasizes 
the  thought  that  the  tax  is  against  the  business,  and  not 
the  property  owing  to  its  use.  And  such  has  been  tlie  theory 
of  all  the  decisions  of  this  court  touching  the  question. 
Thus  in  Smith  v.  Show,  97  Iowa,  640,  the  court,  speaking 
through  Kinne,  J.,  observed :  "  It  matters  not  that  the 
Legislature  in  the  statute  speaks  of  this  license  or  charge 
as  a  tax.  That  does  not  make  it  a  tax.  It  is  in  reality 
a  charge  or  license  on  the  business  of  vending  liquors  which 
charge  is  made  by  the  statute  a  lien  upon  all  property, 
both  personal  and  real  used  or  connected  with  the  business." 
The  lien  thus  created  was  held  not  to  take  priority 
over  a  mortgage  on  the  real  estate  on  which  intoxicants 
were  sold,  though  taxes  on  personal  property  had  been  held 
to  constitute  a  prior  lien.  In  Ouedert  v.  Emmet  County, 
116  Iowa,  40,  the  court,  speaking  through  Weaver,  J.,  said 
that  "  the  mulct  tax  is  not  primarily  a  charge  on  property, 
but  is  assessed  against  the  person  on  account  of  the  business 
in  which  he  is  engaged,  and  is  made  a  lien  on  property 
simply  as  an  aid  to  its  collection."  And  farther  on  the  tax 
is  referred  to  as  "not  primarily  a  tax  or  charge  upcm  the 
saloon  keeper's  property,  but  a  price  or  penalty  set  upon 
his  business,  and  the  lien  is  a  collateral  feature,  provided 
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simply  as  an  aid  to  oollection."'  The  same  view  was  enter- 
tained by  the  federal  court  in  Be  Ott  (D.  C.)  95  Fed,  274, 
where  the  tax  was 'said  to  be  merely  a  charge  exacted  for 
the  privil^e  of  carrying  on  the  business  of  selling  intox- 
icating liquors,  and  not  a  tax  within  the  meaning  of  the 
bankrupt  law,  requiring  the  trustees  to  first  pay  taxes  due 
and  payable  to  the  bankrupt.  In  Newton  v.  McKay ^  130 
Iowa,  596,  the  court,  speaking  through  Deemer,  J.,  pointed 
out  that  the  amount  exacted  could  not  be  regarded  as  a 
license,  as  its  payment  does  not  alone  operate  as  a  bar  to 
proceedings  for  the  illegal  sale  of  intoxicating  liquors,  and 
definitely  determined  that  it  was  levied  pursuant  to  legis- 
lative power  upon  the  traflBc  or  business  of  selling  or  keep- 
ing for  sale  intoxicating  liquors.  There  is  no  personal 
liability  for  the  payment  of  taxes  levied  on  property  {Ply- 
mouth  County  v.  Moore,  114  Iowa,  700),  but  under  the 
statute  first  quoted  the  person  carrying  on  the  business  is 
personally  liable  for  the  payment  of  the  tax  {Marshall  Co.  v. 
Knoll,  102  Iowa,  573).  The  tax  is  assessed  against  the 
"  person,  partnership  or  corporation,  excepting  persons  hold- 
ing permits,  carrying  on  the  business  of  selling  or  keeping 
for  sale  intoxicating  liquors  or  maintaining  a  place  wherein 
intoxicating  liquors  are  sold  or  kept  with  intent  to  sell," 
and  not  against  the  realty  whereon  or  wherein  this  is  done 
or  against  personal  property  made  use  of  in  connection 
therewith.  Liens  against  these  are  created  as  an  aid  to 
the  collection  of  the  tax,  and  not  in  pursuance  of  any  assess- 
ment thereof  or  levy  thereon. 

Having  reached  this  conclusion,  we  next  turn  to  the 
statutes  in  relation  to  the  discovery  and  taxation  of  omitted 
property  to  ascertain  if  they  are  broad  enough  to  cover  the 
omissions  involved  in  this  case.  Section  1374  of  the  Code 
provides  that,  "  when  property  subject  to  taxation  is  with- 
held, overlooked  or  from  any  other  cause  is  not  listed  and 
assessed,  the  county  treasurer  shall,  when  apprised  thereof, 
at  any  time  within  five  years  at  which  assessment  should 
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have  been  made,  demand  of  the  person,  firm,  corporation 
or  other  party  by  whom  the  same  should  have  been  listed, 
or  to  whom  it  should  have  been  assessed,  or  the  adminis- 
trator thereof,  the  amount  the  property  should  have  been 
taxed  in  each  year  the  same  was  so  withheld  or  overlooked 
and  not  listed  and  assessed,  together  with  6  per  cent  interest 
thereon  from  the  time  the  taxes  would  have  become  due 
and  payable  had  such  property  been  listed  and  assessed." 
What  follows  relates  to  the  collection  thereof.  It  will  be 
noted  that  this  statute  includes  "  property  subject  to  taxa- 
tion" only.  It  does  not  concern  taxes  on  any  business 
or  traffic  or  other  public  exactions.  The  decisicms  constru- 
ing it  have  proceeded  on  the  theory  that,  not  only  must 
property  be  shown  to  have  been  omitted  from  the  tax  list, 
but  it  must  be  assessed  by  the  treasurer  before  collection 
may  be  enforced.  The  mulct  tax  is  not  determined  by 
any  valuation  put  upon  the  property,  but  is  a  fixed  charge 
against  the  business.  The  property  whereon  this  is  con- 
ducted is  not  taxable  therefor,  but  merely  bears  the  lien 
of  the  tax  levied  against  the  business  or  traffic  in  intoxicat- 
ing liquors.  This  must  have  been  the  view  of  the  trial 
court,  else  the  real  estate  would  not  have  been  relieved  of 
the  lien,  for  there  was  no  room  for  doubting  that  the  owner 
might  have  ascertained  the  use  made  of  the  premises  by 
reasonable  care  or  diligence.  See  section  2444  of  the  Code. 
The  thought  that  the  section  is  not  applicable  to  mulct 
taxes  is  farther  emphasized  by  the  circumstances  that  the 
provisions  with  reference  to  their  assessment  and  collection 
are  specific  and  complete  in  themselves,  save  that  section 
2439  of  the  Code  enacts  that,  "  after  the  expiration  of  one 
month  from  the  date  when  such  tax  becomes  due  and  pay- 
able if  not  paid,  it  shall  be  delinquent  and  collectible  by 
the  treasurer  in  the  same  manner  as  that  in  which  other 
delinquent  taxes  are  collectible  and  all  the  provisions  as 
to  the  collection  of  other  delinquent  taxes  shall  apply.*' 
In  expressly  making  the  provisions  for  the  collection  of  other 
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taxes  applicable  the  statute  by  implication  excludes  all  others, 
including  those  relating  to  assessment,  and  for  this  reason 
the  section  relating  to  omitted  property  is  not  applicable. 
The  county  treasurer  is  without  authority  to  assess  the 
mulct  tax,  pave  upon  request  of  the  party  carrying  on  the 
business  as  directed  by  paragraph  12  of  section  2448  of  the 
Code  as  amended,  and  the  court  erred  in  holding  that  he 
might  do  so  by  virtue  of  the  statute  relating  to  the  assess- 
ment and  listing  of  property  omitted  from  taxation. 

Affirmed  on  appeal  of  C.  W.  Murrow,  treasurer,  and 
otherwise. —  Reversed. 


Maby  a.  Ryan,  Appellee,  v.  William  Foster,  Appellant, 

Street  obstructions:  personal  injury:  contributory  negligence. 
A  sidewalk  may  be  temporarily  obstructed  for  a  lawful  purpose 
and  a  pedestrian  is  bound  to  be  on  the  lookout  for  such  obstruc- 
tions. In  the  instant  case  the  plaintiflF  was  guilty  of  contributory 
negligence  in  failing  to  observe  a  section  of  a  billboard  lying  upon 
the  walk,  and  which  workmen  were  then  engaged  in  tearing  down 
and  removing. 

Appeal  from  Polk  District  Court. —  Hon.  A.  H.  McVey, 

Judge. 

Thuesday,  Majeioh  19, 1908. 

Action  at  law  to  recover  damages  due,  as  is  alleged,  to 
the  negligence  of  the  defendant,  his  agents  and  employes. 
Trial  to  a  jury.  Verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. —  Reversed. 

Charles  S.  Bradshaw,  for  appellant. 

McHenry,  Mvlvwney  &  Janes,  for  appellee. 
Vol.  137  U.-47 
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Deemeb,  J. — The  negligence  charged  is  that  defend- 
ant was  the  owner  of  certain  property  at  the  comer  of  Center 
and  Eighth  streets  in  the  city  of  Des  Moines;  that  "there 
were  no  buildings  on  the  said  lot,  but  the  same  was  occupied 
by  a  high  billboard  built  in  a  northeasterly  and  southwesterly 
direction  diagonally  across  the  said  lot;  that  on  or  about 
the  5th  day  of  February,  1902,  the  defendant  caused  the 
said  billboard  to  be  torn  down  preparatory  to  the  erection 
of  a  building  on  the  lot;  that  in  tearing  the  said  billboard 
down  the  employes  of  this  defendant  piled  the  lumber  taken 
from  the  said  billboard  on  the  sidewalk  on  the  north  side 
of  Center  street  and  west  of  Eighth  street;  that  in  the 
lumber  so  piled  on  the  sidewalk  there  were  large  nails  and 
spikes,  and  the  lumber  was  so  laid  that  the  said  nails  and 
spikes  pointed  upward;  that  the  laying  of  the  said  boards 
upon  the  said  sidewalk  was  entirely  unnecessary,  and  con- 
stituted negligence  on  the  part  of  the  defendant,  whidi 
rendered  travel  upon  the  said  sidewalk  extremely  dangerous; 
that  this  plaintiff  was  obliged  to  pass  the  sidewalk  on  the 
said  5th  day  of  February,  1902,  and  in  passing  the  same 
tripped  and  fell  upon  the  said  lumber,  and  ran  one  of  tiie 
nails  sticking  from  the  boards  lying  on  the  said  sidewalk 
into  her  left  leg  near  the  kneecap." 

There  was  evidence  tending  to  show  that  plaintiff, 
while  passing  along  the  sidewalk  on  the  north  side  of  Center 
street,  between  Eighth  and  Ninth,  in  the  city  of  Des  Moines, 
on  February  5,  1902,  shortly  after  10  o^dock  in  the  fore- 
noon, caught  her  foot  on  a  billboard  lying  on  the  sidewalk, 
fell,  and  was  seriously  injured  by  a  nail  protruding  from 
the  board.  It  appears  that  billboards  of  defendant  and 
an  amusement  company  had  been  erected  from  a  point  four 
feet  north  of  Center  street  on  the  east  line  of  the  alley 
diagonally  to  the  northeast  These  were  in  sections  sixteen 
feet  long  and  ten  feet  high,  consisting  of  common  inch 
boards  a  foot  wide  and  sixteen  feet  long  nailed  to  four 
by  four-inch  posts  set  eight  feet  apart.     On  the  morning 
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in  question  two  employgs  of  the  defendant  were  sent  to 
remove  these  billboards,  and  in  so  doing  Jbhey  had  cut  oflf  the 
two  southwest  posts,  loosened  the  boards  from  the  third 
post,  and  allowed  the  section  to  fall  forward  partly  on  the 
sidewalk.  One  of  the  employes  was  called  as  a  witness, 
and  he  testified  that  as  soon  as  the  section  fell  he  and  his 
companions  "started  taking  it  to  pieces,  started  knocking 
the  boards  off,  and  carrying  the  four  by  fours  back,"  and 
that  they  did  so  at  "  the  northeast  end  of  the  section  " ;  that 
they  were  tearing  the  boards  apart  when  the  plaintiff  came 
along;  that  the  boards  extended  diagonally  over  the  sidewalk, 
which  was  five  feet  wide,  within  a  foot  or  two  from  the 
outer  edge;  and  that  the  boards  had  been  on  the  walk 
only  five  to  ten  minutes  prior  to  the  accident  On  the  other 
hand,  plaintiff  testified  that  the  boards  extended  across 
the  walk  over  the  parking,  and  that  she  did  not  notice  the 
billboard  before  she  fell.  The  day  was  cold  and  cloudy. 
Snow  was  falling,  and  the  wind  was  blowing  in  her  face. 
Plaintiff  had  traveled  over  the  walk  frequently,  and  had 
noted  its  condition  the  night  previous.  Plaintiff  testified, 
as  follows,  regarding  her  conduct  just  before  she  fell: 

Q.  Did  you  see  the  boards  there  on  the  walk?  A. 
Not  until  after  I  was  thrown.  Did  not  know  what  happened 
to  me  until  I  fell.  The  board  I  fell  on  was  a  section  of  the 
billboard,  all  nailed  together.  I  did  not  notice  whether  the 
boards  were  nailed  on  two  by  fours  or  four  by  fours.  Q. 
You  noticed  that  this  section  of  the  board  was  down?  A. 
Yes,  sir.  Q.  You  stumbled  over  that  board?  A.  I  did 
not  notice  it  until  after  I  fell.  Q.  You  didn't  notice  the 
board  at  all  as  you  came  along  there?  A.  No;  not  until 
after  I  fell.  Q.  You  were  going  along  in  your  usual  way  ? 
A.  Yes,  sir;  I  crossed  that  alley,  and  I  had  got  quite  a 
little  bit,  and  the  first  thing  I  knew  I  was  pitched  right 
down.  Q.  Up  to  that  time  had  you  noticed  the  men  work- 
ing? A.  No.  Q.  You  were  not  looking  at  the  sidewalk 
particularly?  A.  Looking  where  I  was  going,  like  any- 
body. If  you  came  out  here  now  and  nothing  before  you,  you 
would  not  know  until  you  ran  into  something.     Q.     It  was 
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a  surprise  to  you  whea  you  fell  ?  A.  Yes ;  I  did  not  know 
what  happened  to  me.  Q.  Didn^t  know  you  were  walking 
along  these  boards  ?  A.  No ;  I  supposed  I  was  walking  on 
the  sidewalk  I  had  always  walked  on.  Q.  Before  you  got 
up  did  you  notice  whether  these  boards  covered  the  entire 
walk,  or  whether  they  did  not?  A.  They  ran  right  across 
and  part  of  the  way  on  the  parking.  They  were  pret^ 
nearly  out  They  were  not  on  the  ground  at  sdl  on  this  side. 
Q.  That  was  a  grass  parking  along  there.  A  Yes ;  snow, 
of  course,  covered  the  parking.  Q.  Center  street  was 
paved?  A.  Yes,  sir.  Q.  That  was  all  open?  A  I 
suppose  it  was.  Q.  You  crossed  these  afterwards?  A 
Yes,  sir;  the  street  was  open,  but  the  sidewalk  was  not.  Q. 
That  section  was  all  nailed  together,  that  is,  the  boards  were 
nailed  to  the  cross-pieces?  A  They  were  nailed  together 
part  of  the  way  that  I  could  see.  I  didnH  go  clear  up.  Q. 
Down  here  on  the  walk,  that  part  of  it  that  was  on  the  walk 
was  fastened  together,  fastened  on  the  cross-pieces?  A  I 
supposed  they  were  fastened  together.  Q.  What  you  fell 
on  were  not  loose  boards?  A.  I  could  not  say  they  were 
loose,  or  that  they  were  nailed.  They  were  boards  put  cm 
there.  They  were  not  boards  belonging  to  the  sidewalk. 
They  were  boards  of  this  billboard.  Q.  You  were  going 
along  Center  street  walk  in  your  usual  way,  where  you  were 
accustomed  to  travel  ?  A.  Yes,  sir.  Q.  And  not  paying 
any  more  attention  than  you  usually  paid  when  you  walked 
along?  A.  No.  Q.  And  not  looking  particularly  at  the 
sidewalk  ?  A  Just  looking  as  I  would  now  walking  on  the 
sidewalk.  Of  course,  I  was  not  looking  for  anything  more 
than  the  sidewalk.  Q.  If  you  had  looked  carefully  there, 
these  boards  were  in  sight  —  they  were  in  sight  —  anybody 
could  see  them?  A.  I  seen  them  after  I  was  hurt.  Q. 
You  saw  them  after  you  were  hurt?  A  Yes;  I  saw  what 
hurt  me.  Q.  You  didn^t  see  them  before?  A.  No;  be- 
cause I  was  not  looking  for  anything  to  be  piled  up  be- 
fore me,  because  I  came  down  that  night  about  8  o'clock, 
and  there  was  not  anything  on  the  sidewalk  any  more 
than  usual.  Q.  Were  there  men  working  there?  A 
Yes;  three  or  four  men  working  there.  Q,  Did  any- 
body warn  you  not  to  go  along  there  ?  A.  No.  Q.  You 
didn't  hear  any  one  ?  A.  No.  Q.  Were  these  men  pound- 
ing with  hammers  ?  A.  Not  that  I  heard.  Q.  Did  you 
hear  any  pounding  or  any  chopping  ?     A.     No,  sir. 
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We  have  set  out  this  testimony  as  bearing  upon  the 
question  of  plaintiffs  contributory  negligence.  There  can 
be  no  doubt  under  the  evidence  that  the  billboards  had  not 
been  over  the  sidewalk  or  any  part  thereof  for  more  than 
ten  minutes  before  plaintiff  received  her  injuries.  The 
questions  arising  upon  this  record  are:  (1)  Was  there 
enough  testimony  to  take  the  case  to  the  jury  on  the  neg- 
ligence of  the  defendant,  and  (2)  was  plaintiff  guilty  of 
contributory  negligence  ?  Plaintiff's  counsel  practically  con- 
cede that  an  owner  of  property  adjoining  or  abutting  upon 
a  public  street  may,  in  cases  of  necessity  and  for  con- 
venience, partially  occupy  and  temporarily  obstruct  a  public 
street  with  building  material,  merchandise,  etc.,  but  they 
insist  that  this  is  a  rule  of  necessity  not  applicable  to  the 
facts  presented  by  this  record.  While  it  may  be  that  the 
rule  is  founded  on  necessity,  that  rule  is  not  absolute,  but 
extends  also  to  cases  of  convenience,  where  that  is  the  most 
practical  manner  of  doing  the  work.  There  is  no  testimony 
that  the  work  of  taking  down  the  billboard  was  improper, 
and  it  was  not  in  the  street  long  enough  to  become  a  public 
nuisance.  The  workmen  were  engaged  in  the  act  of  remov- 
ing the  obstruction  when  the  accident  happened,  and  we  are 
doubtful  about  any  negligence  being  shown.  Stuart  v. 
Havens,  17  Neb.  211  (22  N.  W.  419) ;  Raymond  v.  Kese- 
herg,  91  Wis.  191  (64  N".  W.  861) ;  Cowan  v.  Railroad,  84 
Mich.  583  (48  N.  W.  166) ;  Welsh  v.  Wilson,  101  N.  Y. 
254  (4  N.  E.  633,  54  Am.  Eep.  698) ;  Oalligher  v.  Proctor, 
84  Me.  41  (24  Atl.  459). 

However  this  may  be,  we  think  the  record  conclusively 
establishes  plaintiff's  contributory  negligence.  The  section 
of  the  billboard  was  in  plain  sight.  There  was  a  four  by 
four  nailed  to  the  boards  extending  upon  the  sidewalk.  It 
had  been  snowing,  and  the  ground  was  white.  The  bill- 
board had  no  snow  upon  it,  and  was  plainly  visible.  In- 
deed the  most  casual  glance  would  disclose  its  presence  and 
location.     Plaintiff's  attention  was  in  no  manner  diverted, 
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and  had  she  used  her  eyes  she  could  not  have  failed  to  see 
it.  She  either  did  see  it  or  was  negligent  in  not  seeing  it 
If  she  saw  it,  and  attempted  to  pass  over  it,  she  was  negli- 
gent; and  if  she  did  not  see  it,  as  she  says,  then  she  was 
clearly  negligent.  Streets  and  sidewalks  may  be  tempo- 
rarily obstructed,  and  the  traveler  must  be  on  the  lookout 
for  such  obstructions.  In  this  respect  the  case  differs  from 
one  where  there  is  a  defect  in  the  sidewalk  itself.  For  this 
a  traveler  need  not  be  on  the  lookout;  for  he  may  assume 
that  no  defects  exist.  But  as  to  proper  obstructions  the  rule 
is  different  If  this  were  not  so,  one  might  blindly  walk 
into  an  obstruction,  and  say  that  he  was  not  obliged  to  look 
out  for  it,  and  therefore  was  not  negligent.  The  distinction 
we  have  pointed  out  has  been  recognized  in  many  cas^,  al- 
though perhaps  not  heretofore  succinctly  stated.  That  plain- 
tiff was  guilty  of  such  negligence  as  should  defeat  recovery 
see  Mathews  v.  City,  80  Iowa,  465 ;  Bender  v.  Town  of  Min- 
den,  124  Iowa,  685 ;  Barce  v.  City,  106  Iowa,  426. 

We  are  of  the  opinion  that  the  trial  court  was  in  error 
in  not  sustaining  defendant's  motion  for  a  directed  verdict, 
and  the  judgment  must  be,  and  it  is,  reversed. 


In  eb  Estate  of  Joseph  Podhajsky,  deceased. 

Mamie  L.  Podhajsky,  Admrx.,  Appellee,  v.  Chakles 
Bednar,  Appellant. 

Trusts:  acceptance  by  BENEPiaARv:  enforcement.  The  deed  of  a 
1  husband  conveying  property  to  his  wife  and  delivered  to  a  third 
person  as  trustee,  together  with  a  contemporaneous  instrument 
creating  the  trust  and  directing  delivery  of  the  deed  to  the  wife 
upon  payment  by  her  of  a  stated  sum  for  the  benefit  of  other 
heirs,  will  be  construed  as  one  instrument,  and  an  acceptance  of 
the  deed  by  the  wife  will  relate  back  to  the  date  at  which  it  was 
delivered  to  the  trustee;  and  the  beneficiaries  will  be  entitled  to 
enforce  their  rights  against  the  trustee,  though  neither  they  nor 
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the  grantee  knew  of  the  provision  for  their  benefit  until  after  the 
death  of  the  grantor:  and  this  is  true  whether  the  transaction  be 
regarded  as  a  trust  or  a  gift 

Same:    gifts.    A  person  owning  property  of  any  kind,  whether  legal 

2    or  equitable,  may  give  the  same  in  his  lifetime  either  directly  to 

the  donee,  or  by  a  suitable  declaration  in  trust  to  a  third  person 

for  the  benefit  of  the  donee,  and  may  authorize  a  delivery  thereof 

after  his  death. 

Appeal  from  Linn  District  Court. — ^Hon.  B.  H.  Mil- 
ler, Judge. 

Thuksday,  March  19,  1908. 

Proceeding  in  probate.  From  an  order  directing 
Charles  Bednar  to  turn  over  to  the  administratrix  of  said  es- 
tate certain  moneys  in  his  hands,  said  Bednar  appeals. — 
Reversed. 

Lewis  Heins,  for  appellant. 

Smith  &  Smith  and  S.  K.  Tracy,  for  appellee. 

Bishop,  J. —  Joseph  Podhajsky,  late  of  Linn  county, 
died  interstate  July  26,  1904.  In  November,  1905,  Mamie  L. 
Podhajsky,  administratrix  of  his  estate,  commenced  this  pro- 
ceeding by  presenting  an  application  for  an  order  requiring 
Charles  Bednar  —  suspected  by  her,  as  she  says,  of  having  in 
his  possession  personal  property  belonging  to  said  estate  —  to 
appear  and  submit  to  an  examination.  A  citation  issued, 
and  an  examination  was  had,  following  which  the  adminis- 
tratrix moved  the  court  for  an  order  directing  Bednar  "  to 
turn  over  the  $1,000  of  money,  together  with  interest  from 
July  26,  1904,  that  belonged  to  the  deceased,  Joseph  Pod- 
hajsky, and  that  is  admitted  is  in  his  possession  .  -  .  . 
This  motion  is  based  on  the  testimony  given  by  said  Bednar 
in  a  proceeding  to  disclose  property,"  etc.  To  the  motion 
thus  made  Bednar  appeared  and  filed  an  answer  and  re- 
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sistance,  and  a  hearing  was  had  before  the  court,  on  which 
hearing  a  state  of  facts  was  disclosed  as  follows:  On  June 
17,  1904,  Joseph  Podhajsky  was  the  owner  of  certain  lots 
in  the  city  of  Cedar  Bapids,  and  on  that  day  he  executed 
a  deed  of  conveyance  thereof  to  his  wife,  Anna  Podhajsky, 
and  placed  the  same  in  the  hands  of  Bednar,  together  with 
an  instrument  in  writing  in  these  words :  "  I  hereby  appoint 
Charles  Bednar  as  my  trustee  for  this,  my  wish :  I  direct 
him  after  my  death  that  the  $1,000,  being  the  amount  that 
my  wife,  Anna  Podhajsky,  is  to  pay  to  my  said  trustee  be- 
ing for  the  property  that  I  this  day  deed  to  her  and  which 
shall  be  paid  after  my  death  to  my  trustee  and  to  be  dis- 
tributed as  follows:  $250  to  Bobert  Kolin,  now  nine  years 
old,  and  $250  to  Celetina  Podhajsky,  seven  years  old.  This 
money  shall  be  paid  in  trust  until  they  become  of  age,  and 
further  I  here  direct  and  authorize  that  he  pay  my  daughter, 
Mary  Podhajsky,  the  sum  of  $500  at  any  time  after  my 
death.  The  money  shall  be  loaned  or  deposited  in  bank  as 
best  my  trustee  sees  fit.  [Signed]  Joseph  Podhajsky."  On 
the  face  of  such  instrument  appears  an  indorsement  of  ac- 
ceptance of  the  trust  by  Bednar  in  these  words :  "  I  hereby 
agree  to  perform  the  above  as  directed  to  the  best  of  ability. 
[Signed]  Charles  Bednar."  Following  the  death  of  Joseph 
Podhajsky,  Bednar  delivered  the  deed  so  placed  in  his 
hands  to  the  widow,  Anna  Podhajsky,  she  having  in  the 
meantime  —  the  exact  date  thereof  does  not  appear  —  paid 
to  him  the  sum  of  $1,000.  Thereafter,  and  on  August  14, 
1905,  Bednar  paid  to  Mary  Podhajsky  the  sum  of  $500 
as  directed  in  the  so-called  instrument  of  trust,  and  took  her 
receipt  therefor.  At  the  close  of  the  hearing  the  administra- 
trix, on  her  own  motion,  dismissed  so  much  of  her  claim  as 
had  relation  to  the  money  paid  to  the  daughter,  Mary,  and 
elected  to  demand  only  an  order  for  payment  of  the  sum  of 
$500  still  remaining  in  the  hands  of  Bednar.  And  the  order 
entered  directed  Bednar  to  pay  over  "  the  sum  of  $500  which 
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he  claims  to  hold  for  Robert  Kolin  and  Celetina  Podhajsky, 
.     •     .     and  that  he  pay  costs." 

It  will  be  observed  that  the  proceeding  was  instituted 
and  tried  throughout  on  both  sides  on  the  theory  that  the 
delivery  of  the  deed  by  Bednar  after  the  death  of  Podhajsky 
1  Trusts  •  ^^  authorized,  and  was  suflBcient  to  clothe 

•  bSSSSriwf  ^^^  grantee  named  therein  with  title  to  the 
enforcement  property  described.  Accordingly  that  the 
situation  involved  no  more  than  the  question  of  the  proper 
disposition  of  the  money  paid  into  the  hands  of  Bednar  by 
Mrs.  Podhajsky ;  and,  as  did  the  court  below,  we  may  accept 
of  that  as  the  ultimate  question  in  the  case.  But,  in  dis- 
posing of  such  question,  we  shall  find  it  necessary  to  consider 
to  some  extent  the  effect  of  the  execution  of  the  deed,  as  well 
as  what  was  done  following  in  respect  thereto.  We  may 
premise  by  saying  that  construction  of  the  deed  and  the  con- 
temporaneous writing  is  to  be  given  as  of  one  instrument. 
This  must  be  true,  because  otherwise  there  would  be  nothing 
to  indicate  the  purpose  in  the  execution  of  the  deed  or  ex- 
pressive of  the  desire  of  the  grantor  in  respect  thereto.  It 
is  no  part  of  the  contention  of  appellant  tlmt  the  instrument 
should  be  given  effect  as  a  testamentary  devise,  and  it  could 
not  well  be.  It  was  not  executed  as  the  statute  requires.  K, 
then,  it  can  be  given  effect  at  all,  it  must  be  on  the  theory  that 
by  the  execution  of  the  instrument  and  the  delivery  thereof  to 
Bednar  there  was  created  a  trust  in  favor  of  the  persons 
named  which  became  enforceable  by  them  pn  the  happening 
of  the  death  of  Podhajsky.  And  here  we  think  is  to  be 
found  the  complete  answer  to  the  contention  of  plaintiff. 
In  receiving  the  deed  and  availing  herself  of  the  benefits 
thereof,  the  widow  evidenced  her  acceptance  of  its  terms 
and  her  obligation  to  pay  the  sum  named  by  her  grantor, 
and,  under  all  the  authorities,  such  acceptance  had  relation 
back  to  the  date  of  the  delivery  of  the  deed  into  the  hands 
of  Bednar  for  her  benefit.     White  v.  Watts,  118  Iowa,  553. 
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And  it  is  not  material  that  the  record  fails  to  show  in  ex- 
press terms  that  the  grantee  or  the  persons  to  whom  the 
grantor  directed  the  money  received  from  the  grantee  should 
be  paid  knew  of  such  deposit  or  of  the  terms  upon  which  it 
was  made,  or  that  they  or  either  of  them  expressly  assented  to 
or  accepted  the  provision  thus  made  for  their  benefit  White 
V.  Watts,  supra;  Cumberland  v.  Codrington,  3  Johns.  Ch. 
(N.  Y.)  261  (8  Am.  Dec.  492)  Sheppard  v.  McEvers,  4 
Johns.  Ch.  (N.  Y.)  137  (8  Am.  Dec  561) ;  Batik  v.  Albee, 
64  Vt.  571  (25  Atl.  487,  33  Am.  St.  Eep.  944).  Under 
the  circumstances,  the  rule  is  that  the  acceptance  of  a  gift 
by  the  donee  or  of  the  benefits  a  trust  will  be  implied. 
Blasdel  v.  Locke,  52  N.  H.  238 ;  Beaver  v.  Beaver,  117  N. 
Y.  421  (22  N.  E.  940,  6  L.  R  A.  403,  15  Am.  St  Rep. 
531);  Dunlap  v.  Dunlap,  94  Mich.  11  (53  N.  W.  788); 
Stone  V.  King,  7  R.  I.  358  (84  Am.  Dec.  557). 

When,  therefore,  Podhajsky  thus  delivered  the  deed  in 
deposit  and  thus  divested  himself  of  the  title  to  the  lots,  he 
became,  in  turn,  vested  with  a  property  right  in  the  obliga- 
tion of  the  grantee  to  pay  the  specified  sum  of  $1,000,  and 
this  property  right  he  could  lawfully  dispose  of  by  will  or 
by  assignment  or  gift  to  his  children  or  to  some  third  party 
for  their  use  and  benefit.  It  will  not  be  disputed  that  it 
is  entirely  competent  for  a  person,  either  by  a  duly  acknowl- 
edged written  instrument  or  even  by  parol,  to  turn  over  per- 
sonal property,  moneys,  securities  or  choses  in  action  into 
the  hands  of  another,  to  be  held  and  used  for  the  benefit  of 
some  designated  beneficiary,  and  that,  when  this  is  done, 
such  beneficiary  obtains  an  immediate  and  vested  interest 
in  the  subject  of  the  trust,  which  the  trustor  cannot  revoke 
or  disafiirm  unless  such  power  of  revocation  has  been  reserved 
in  express  terms  at  the  time  the  trust  was  created.  HeUman 
V.  McWilliams,  70  Cal.  449  (11  Pac.  659)  ;  Nichols  v.  Entry, 
109  Cal.  323  (41  Pac.  1089,  50  Am.  St  Rep.  43) ;  Ewing 
V.  Buckner,  76  Iowa,  467  (41  N.  W.  164) ;  Millspaugh  v. 
Putnam,  16  Abb.  Prac.  (N.  Y.)  380.     And  this  is  none  the 
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less  true  where  the  trust  is  entirely  voluntary  and  without 
any  valuable  consideration  passing  from  the  beneficiary  to 
the  trustee.  SewaU  v.  Boberts,  115  Mass.  262;  Minot  v. 
TiUon,  64  N.  R  371  (10  Atl.  682) ;  Mabie  v.  Bailey,  95 
N.  Y.  206.  Neither  will  the  fact  that  the  trust  cannot  be 
administered  and  settled  until  after  the  death  of  the  trustor 
afford  any  reason  for  invalidating  the  trust.  Lewis  v.  Cur- 
nett,  130  Iowa,  423.  Where  one  makes  a  deposit  in  a  sav- 
ings bank  in  his  own  name  in  trust  for  a  designated  benefi- 
ciary declaring  at  the  time  that  he  wishes  the  deposit  to 
vest  in  the  donee  at  his  death  there  is  a  completed  and  en- 
forceable trust  in  favor  of  such  beneficiary,  and  the  fund  is 
held  not  to  pass  as  a  part  of  the  estate  of  the  trustor.  Bath 
Savings  Institution  v.  Hathom,  88  Me.  122  (33  Atl.  836,  32 
L.  R,  A.  377,  51  Am.  St.  Rep.  382) ;  Bartlett  v.  Bemington, 
59  N.  H.  364;  Willis  v.  Smyth,  91  N.  Y.  297. 

It  is  immaterial  whether  we  call  the  transaction  now 
imder  consideration  a  gift  by  the  deceased  to  his  daughters 
or  a  trust  established  by  him  for  their  benefit.  Indeed, 
a  voluntary  trust  is  simply  a  device  by  which  a  donor  effect- 
uates a  gift  either  of  property  or  of  its  beneficial  use  and 
enjoyment  to  a  designated  donee.  Even  a  gift  causa  mortis 
may  be  effected  by  delivery  to  a  third  person  in  trust  for  the 
donee,  although  the  gift  does  not  come  to  the  knowledge  of 
the  donee,  and  is  not  accepted  by  him,  until  after  the  death 
of  the  donor.  The  acts  of  the  trustee  or  third  person  re- 
ceiving the  property  for  the  benefit  of  the  donee  are  deemed 
to  be  in  the  interest  of  the  latter,  and  the  acceptance  of  the 
gift  is  presumed.  Clough  v.  Clough,  117  Mass.  83 ;  Oerrish 
V.  Institution,  128  Mass.  159  (35  Am.  Rep.  365) ;  Pierce  v. 
Bank,  129  Mass.  425  (37  Am.  Rep.  371)  ;  Beals  v.  Crowley, 
59  Cal.  665;  Woodbum  v.  Woodhum,  123  111.  608  (14  N. 
E.  58, 16  N.  E.  209)  ;  Devol  v.  Dye,  123  Ind.  321  (24  N.  E. 
246,  7  L.  R.  A.  439).  No  particular  form  of  words  is  re- 
quired to  create  a  trust  in  another,  or  to  make  the  party  him- 
self a  trustee  for  the  benefit  of  another.     It  is  enough  if  it 
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be  clearly  stated  or  declared  in  writing  or  oraUy,  if  the  prop- 
erty be  personal,  that  it  is  held  or  deposited  in  trust  for 
the  person  named.  Oerrish  v.  Inst,  supra;  Ex  parte  Pye, 
18  Ves.  140. 

In  Dettmer  v.  BehrenSj  106  Iowa,  585,  the  owner  of 
property  executed  a  conveyance  naming  a  member  of  his 
family  as  grantee,  and  deposited  it  in  the  hands  of  a  third 
person,  with  instructions  to  deliver  the  same  after  his  death 
upon  payment  by  the  grantee  of  $100  within  one  year  after 
the  grantor's  decease.  After  the  death  of  the  grantor,  a 
controversy  arose  whether  the  property  conveyed  should  not 
be  treated  as  a  part  of  his  estate.  We  held  the  conveyance 
to  be  effective,  saying:  "  If,  however,  we  agree  with  the 
appellant,  and  say  that  this  deed  shall  not  be  construed  as 
a  part  of  the  will,  we  must  r^ard  Behrens  as  having  ac- 
quired title  by  this  delivery.  The  rule  is  well  settled  that 
the  death  of  a  grantor  will  not  prevent  the  delivery  of  a 
deed  if  the  condition  under  which  it  is  held  by  a  third  per- 
son is  complied  with.''  We  also  said  in  the  same  case  that: 
"  Delivery  may  be  incomplete  in  life  to  become  absolute  after 
death,  and,  where  the  grantor  places  the  deed  in  the  hands 
of  a  third  person  to  be  delivered  to  the  grantee  named  therein 
after  the  grantor's  death  without  reservation  of  power  to 
recall,  and  it  is  not  recalled,  but  remains  in  the  hands  of  the 
depositary  until  the  happening  of  that  event,  and  is  then 
turned  over  to  the  grantee,  there  appears  to  be  no  good  reason 
why  the  delivery  should  not  be  regarded  as  valid  and  ef- 
fectual, and  relate  back  to  the  first  delivery."  If  such  be 
the  case,  then  the  acceptance  of  the  deed  and  the  performance 
of  the  condition  must  also  relate  back  to  the  same  date. 
In  Schollmier  v.  Schoendelen,  78  Iowa,  426,  the  deceased 
having  a  deposit  in  the  bank,  wrote  in  her  bank  book  an  order 
directing  that  the  deposit  be  paid  to  certain  named  persons 
after  her  decease.  Relying  upon  this  order  or  assignment, 
the  persons  named  therein  drew  the  deposit  from  the  bank. 

After  the  death  of  the  donor,  the  administrator  brought 
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an  action  to  recover  the  moneys  so  received.  The  trial  court, 
as  in  the  case  at  bar,  directed  a  verdict  in  favor  of  the  ad- 
ministrator, and  on  appeal  to  this  court  the  judgment  was 
reversed.  We  said:  *'In  our  opinion  the  proper  effect 
to  be  given  the  assignment  must  depend  upon  the  intent  of 
the  decedent  with  respect  to  it.  In  terms  it  is  a  full  assign- 
ment of  the  amount  shown  by  the  book  to  be  due  at  the  time 
it  was  made^  not  of  the  amount  which  should  be  due  at  the 
death  of  the  assignor.  No  right  to  revoke  or  rescind  it  is 
shovm  to  be  reserved,  and,  if  it  was  treated  by  the  assignor 
as  a  complete  transaction,  we  think  it  passed  a  present  in- 
terest in  the  bank  account,  and  it  is  not  vulnerable  to  the 
objection  made  by  plaintiff.'^  In  Greene  v.  Tulane,  52  N. 
J.  Eq.  169  (28  Atl.  9)  the  owner  of  certain  bonds  placed 
them  in  the  hands  of  a  third  person,  with  a  writing  signed 
by  himself,  saying:  "Having  deposited  in  the  hands  of 
Caleb  S.  Greene  three  $1,000  bonds  of  the  State  of  New 
Jersey  I  hereby  authorize  and  direct  him  in  case  of  my 
death  to  deliver  said  bonds  to  Miss  Marion  Passage  and  her 
sister  Adelaide  Clifton  to  be  equally  divided  between  them." 
The  bonds  remained  in  the  hands  of  Greene  until  after  the 
death  of  the  donor,  and  it  was  held  that  the  gift  was  com- 
plete, and  that  the  donees  named  in  the  writing  were  en- 
titled to  receive  the  bonds.  In  Haxton  v.  McClaren,  132 
Ind.  235  (31  N.  E.  48),  a  father  delivered  notes  to  his  son 
in  trust  to  be  collected,  and  the  proceeds  to  be  paid  in  part 
to  certain  children  and  grandchildren,  with  the  provision 
that  whatever  balance  of  the  money  so  collected  should  re- 
main in  the  hands  of  the  son  after  the  death  of  the  donor 
should  be  equally  divided  between  two  named  persons.  Upon 
this  state  of  facts  the  Supreme  Court  of  Indiana  held  that 
the  transaction  was  such  a  trust  and  completed  gift  that  the 
notes  were  no  longer  a  part  of  the  father's  estate,  and  were 
not  affected  by  the  will  thereafter,  executed  by  him  mak- 
ing a  different  disposition  thereof.  Many  other  authorities 
to  the  same  general  effect  could  be  cited. 
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We  regard  it  as  a  settled  question  that,  except  as  re- 
lated or  restricted  by  statute,  a  person  having  property  or 
property  rights  of  any  kind,  whether  l^al  or  equitable,  may 
2  samb-  ^^®  ^^^  same  in  his  lifetime  either  directly 

«*^^  to  the  donee  or  by  any  suitable  declaration  to 

a  third  person  for  the  use  of  the  donee,  authorizing  such 
person  to  make  delivery  of  the  subject  of  the  gift  after  the 
donor's  death. 

The  following  cases  have  more  or  less  direct  bearing 
upon  the  question  thus  under  consideration:  Matson  v. 
Abbey,  70  Hun,  475  (24  N.  Y.  Supp.  284)  ;  Ellis  v.  Secor, 
31  Mich.  185  (18  Am.  Rep.  178) ;  BostmcJc  v.  Mahaffy,  48 
Mich.  342  (12  K  W.  192) ;  Tarbox  v.  Grant,  56  N.  J.  Eq. 
199  (39  Atl.  378) ;  14  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
1028,  note  2 ;  Love  v.  Francis,  63  Mich.  181  (29  N.  W.  843, 
6  Am.  St.  Rep.  290) ;  Stone  v.  King,  7  R.  I.  358  (84  Am. 
Dec.  557) ;  Martin  v.  Funk,  75  N.  Y.  134  (31  Am.  Rep. 
446)  ;  20  Cyc.  1207,  note  64. 

It  follows  that  the  decree  of  the  court  below  was  error; 
and  the  same  must  be,  and  is,  reversed. 
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144 412 

Exchange  of  properties:    breach  of  contract:    measure  of  dah- 

1  AGES.  The  damages  sustained  by  the  breach  of  an  executory  con- 
tract for  the  exchange  of  properties  is  not  to  be  determined  by  the 
trading  value  placed  upon  the  property  by  the  parties,  but  rather 
by  its  actual  value,  from  which  the  plaintiffs  actual  loss  in  being 
deprived  of  the  benefit  of  the  contract  may  be  ascertained;  but 
where  there  is  no  other  evidence  on  the  subject  the  trading  value 
is  prima  facie  evidence  of  its  worth  and  is  sufficient  to  take  the 
issue  to  the  jury. 

Leases:    assignment:    UAsnjTY  of  assignee  for  rent.    Although  a 

2  lessor  may  be  entitled  to  rent  for  the  full  term  of  the  lease  from 
the  lessee,  notwithstanding  a  destruction  of  the  building  by  fire, 
yet  he  cannot  recover  the  full  amount  from  the  assignee  of  the 
lessee  without  showing  that  by  the  terms  of  the  assignment  the 
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assignee  was  obligated  to  pay  the  same;  since  it  may  have  been 
assigned  for  a  shorter  period. 

Appeal  from  Story  District  Court. —  Hon.  J.  E.  Whitaker, 

Judge. 

Thursday,  March  19,  1908. 

Action  to  recover  damages  for  breach  of  a  contract  for 
the  exchange  of  property,  in  which  the  plaintiff  also  asked 
to  recover  against  the  defendant  as  the  assignee  of  a  lease 
for  the  rent  of  premises  which  had  been  destroyed  by  fire. 
The  defendant  denied  liability  on  the  contract  for  the  ex- 
change of  property,  and  as  to  the  claim  for  rent  tendered 
$20  up  to  the  time  of  the  fire,  and  denied  liability  for  any 
further  amount.  There  was  a  judgment  on  a  directed  ver- 
dict for  plaintiff  for  the  amount,  of  the  tender,  and  the  costs 
were  taxed  to  the  plaintiff.  From  this  judgment,  plaintiff 
appeals. —  Reversed. 

Bert  B.  Welty  and  Pitchpatrich  &  McCall,  for  appellant. 

No  appearance  for  appellee. 

McClain,  J. —  In  the  absence  of  any  argument  for  ap- 
pellee, we  shall  dispose  of  the  case  without  further  discus- 
sion of  the  questions  raised  than  is  necessary  to  indicate  our 
conclusions  as  to  the  points  which  must  be  determined  in 
disposing  of  the  appeal. 

Defendant  admits  in  his  answer  that  on  August  4, 1905, 
he  entered  into  a  written  agreement  with  the  plaintiff,  set  out 
by  way  of  exhibit  attached  to  plaintiff's  petition,  in  which 
defendant  agreed  to  exchange  his  implement  stock,  residence 
property,  and  a  team,  harness  and  wagon  for  a  fractional 
forty-acre  tract  of  land  belonging  to  the  plaintiff.  In  this 
agreement  the  price  of  $4,000  was  placed  upon  plaintiff's 
land,  the  defendant's  residence  property  was  valued  at  $1,000 
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subject  to  a  mortgage  of  $400,  the  team,  harness  and  wagon 
were  valued  at  $150,  and  it  was  agreed  that  the  implement 
stock  "  be  taken  at  invoice  price/'  less  a  discount  of  "  twenty 
per  cent  off  from  actual  value,''  The  balance  was  "  to  be 
paid  in  cash  as  soon  as  invoice  is  completed.  Invoice  to  be 
taken  or  commenced  Monday,  August  8,  1905."  The  lan- 
guage of  the  contract  is  not  entirely  clear  as  to  who  was  to 
make  the  invoice,  but  we  think  it  is  fairly  to  be  understood 
that  the  invoice  was  to  be  jointly  made  by  the  contracting 
parties  or  their  representatives,  that  this  invoice  was  to  de- 
termine the  actual  value  of  the  implement  stock,  from  which 
twenty  per  cent  was  to  be  deducted  to  establish  the  trading 
price,  and  that  the  amount  to  be  paid  in  cash  was  to  be  de- 
termined on  this  basis.  It  appears  from  the  evidence  that 
on  the  day  fixed  for  taking  the  invoice  the  plaintiff  was 
ready  to  proceed,  with  an  assistant,  on  his  part,  and  offered 
to  do  so,  and  that  the  defendant  requested  a  postponement 
to  the  next  day ;  that  on  the  next  day  the  plaintiff  was  again 
ready  and  offered  to  take  the  invoice,  when  defendant  de- 
clared that  he  would  not  carry  out  the  contract  except  on 
other  terms  than  those  embraced  in  the  writing;  and  that 
thereafter  nothing  was  done  by  either  party  toward  carry- 
ing out  the  contract  of  exchange.  Under  these  circumstances, 
we  think  it  clear  that  the  plaintiff,  with  the  knowledge  of 
the  defendant  and  with  his  acquiescence,  treated  the  contract 
as  abandoned  by  the  defendant,  and  that  plaintiff  at  once  in- 
sisted on  the  right  to  have  damages  for  breach  of  the  con- 
tract. We  find  nothing  in  the  record  that  defeats  plaintiff's 
right  to  recover  whatever  damage  he  suffered  by  reason  of 
the  renunciation  of  the  contract  on  his  part.  There  were 
allegations  of  fraudulent  misrepresentation  by  plaintiff  as 
to  the  value  of  his  land,  but  the  evidence  fails  to  sustain 
such  allegations.  On  the  14th  of  August  the  implement 
stock  was  destroyed  by  fire ;  but,  as  the  defendant  had  already 
renounced  the  contract  and  plaintiff  had  elected  to  rely  on 
his  remedy  by  way  of  damages,  this  destruction  of  the  stock 


March  1908]         Nobton  y.  Hineckbb.  753 

was  wholly  immaterial  as  bearing  upon  plaintiff's  right  to 
recover  for  the  breach. 

From  the  views  expressed  by  the  trial  court  in  over- 
ruling plaintiff's  motion  for  a  new  trial,  which  are  made 
a  part  of  the  record,  we  infer  that  defendant  relied  upon  the 
1  ExcHAwcBo*     ^*^*  ^^  ^^  invoice  having  been  made  and  the 
b^Mchof"*       inability  of  the  parties  to  make  such  invoice 
m(S»2?c  of        ^fter  the  goods  were  destroyed  as  establishing 
damages.  ^^  impossibility  on  the  part  of  the  plaintiff 

to  establish  his  damages ;  but  we  believe  this  contention  was 
not  sound.  If  plaintiff,  having  performed  or  offered  to  per- 
form on  his  part,  were  suing  for  the  stock  itself  or  the  value 
thereof  which  defendant  should  have  turned  over  to  him, 
the  measure  of  value  would  perhaps  be  the  invoice  price  less 
twenty  per  cent.,  for  the  agreed  price  of  the  property  would 
furnish  the  measure  of  value.  Pagan  v.  Hook,  134  Iowa, 
381.  But,  as  indicated  in  that  case,  after  a  rescission  of  the 
contract  while  it  still  remained  executory,  the  damages  for 
its  breach  were  not  to  be  determined  on  the  basis  of  the 
trading  value  put  upon  the  properties,  but  by  the  actual 
value  of  such  properties,  from  which  it  might  be  ascertained 
what  plaintiff's  real  loss  in  being  deprived  of  the  benefit  of 
the  contract  actually  was.  Tor  this  purpose  the  question 
was  as  to  the  real  value  of  the  stock  of  implements  as  well 
as  of  the  land,  the  residence  property,  and  the  team,  har- 
ness and  wagon.  There  is  evidence  as  to  the  real  value 
of  the  land  and  the  value  of  the  implement  stock,  and  we 
believe  that,  in  the  absence  of  any  evidence  one  way  or  the 
other  as  to  the  residence  property  and  the  team,  harness  and 
wagon,  the  price  fixed  thereon  in  the  contract  for  exchange 
was  prima  facie  some  evidence  as  to  what  they  were  worth. 
We  believe  there  was  sufficient  evidence,  therefore,  on  which 
the  case  should  have  been  submitted  to  the  jury  for  determi- 
nation of  the  amount  of  plaintiff's  damages. 

The  lease  on  which  plaintiff  relied  for  the  recovery  of 
rent  claimed  from  defendant  was  for  the  store  building  in 
Vol.  137  Ia.— 48 
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which  the  implement  stock  was  kept  for  sale.    This  lease  was 
s.  LiASBs:  executed  by  plaintiff  to  E.  B.  Myers  &  Sons. 

assurnniciit:  ...  . 

liability  of        Under  it  plaintiff  was  perhaps  entitled  to  rent 

assignee  *    ^  *        ^    * 

for  rent.  fo^  the  entire  term  notwithstanding  the  de 

struction  of  the  building  by  fire ;  but  plaintiff  is  seeking  to 
hold  defendant  as  assignee  of  such  lease  without  proving 
the  terms  of  the  assignment  From  the  evidence  in  the 
record  it  appears  that  there  were  some  negotiations  to  which 
plaintiff,  E.  B.  Myers  &  Sons  and  defendant  were  parties, 
but  what  the  contract  was  with  reference  to  defendant  be- 
coming assignee  of  this  lease  does  not  appear.  Defendant 
may  have  become  the  assignee  for  the  remainder  of  the  term 
and  become  obligated  for  the  rent  during  the  entire  time, 
or  he  may  have  become  obligated  with  reference  to  a  portion 
of  the  term.  There  is  nothing  to  show  that  he  imdertook 
to  bind  himself  for  the  efttire  rent  of  the  remaining  term,  and 
therefore,  so  far  as  this  record  shows,  there  was  no  error  in 
refusing  relief  to  plaintiff  on  account  of  rent 

For  the  error  in  taking  from  the  jury  the  question  of 
plaintiff's  right  to  recover  damages  for  breach  of  the  con- 
tract for  exchange  of  property,  the  judgment  of  the  trial, 
court  must  be  reversed. 
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ACCOUNT. 

Continuous  account:  Limitations:  Adjudication.  An  account 
consisting  of  ten  items,  seven  of  which  were  for  services 
rendered  prior  to  1895,  the  dates  of  two  items  not  being  given 
and  the  other  for  services  in  an  action  rendered  between  Dec. 
21,  1892,  and  Feb.  28,  1896,  the  petitioner  alleging  inability 
to  more  specifically  state  the  dates,  will  not  as  a  matter  of  law 
be  regarded  as  a  continuous  account  so  as  to  suspend  limita- 
tions until  the  date  of  the  last  item;  and  a  conclusion  of  the 
court  on  a  petition  filed  April  9,  1898,  that  the  services  were 
rendered  at  such  times  did  not  amount  to  a  finding  that  the 
items  were  not  barred.    Novak  v.  Novak,  519. 

ACTIONS. 

Certiorari:  Conclunveness  of  return.  The  return  in  certiorari 
proceedings  will  be  accepted  as  correct  in  the  absence  of  proper 
attack,  and  affidavits  cannot  be  receiired  to  attack  the  respond- 
ent's return  and  the  records  in  the  case.  Hatlestad  v.  Hardin 
Co.  Dist.  Court,  146. 

Same:  When  not  available.  iGertiorari  will  not  lie  where  there 
is  an  adequate  remedy  by  appeal.    Moon  v.  Hartsuck,  236. 

Same:  Election  of  remedied.  The  doctrine  of  election  of  reme- 
dies applies  where  a  party  has  two  or  more  inconsistent  reme- 
dies for  the  same  wrong,  and  not  where  he  has  but  one  avail- 
able remedy  and  mistakenly  pursues  another  which  is  not 
available;  so  that  the  prosecution  of  certiorari  proceedings  to 
test  the  validity  of  the  canvas  of  a  statement  of  consent  tb  the 
sale  of  liquor  will  not  preclude  an  appeal  from  the  action  of 
the  board.    Idem, 

ADJUDICATION.    See  Account  —  Judgments. 
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ADOPTION  OF  CHILDREN. 

Inheritance  by  adopted  child:  What  law  governs.  The  right  of 
an  adopted  child  to  inherit  the  estate  of  its  foster  parent  is  de- 
termined by  the  law  of  the  State  where  the  adoption  was 
made  and  where  the  child  resides.    Shick  v.  Howe,  249. 

Same.  A  child  legally  adopted  in  New  York  may  inherit  through 
a  foster  parent  its  share  of  an  intestate's  estate  which  woald 
have  gone  to  the  foster  parent  had  he  survived.    Idem, 

AGENCY. 

Brokers:  Double  agency:  Evidence.  In  an  action  for^a  brok- 
ers' commission  defended  upon  the  ground  of  double  agency, 
the  evidence  is  held  to  warrant  a  finding  that  defendant  knew, 
prior  to  the  exchange  of  properties  agreed  upon,  that  the  other 
party  was  to  pay  plaintiff  a  commission.  Redmond  Bros.  v. 
Henke,  228. 

Same:  Option:  Action  for  compensation:  Evidence:  Ques- 
tion of  fact.  In  seeking  to  recover  compensation  for  procur- 
ing a  purchaser  for  defendant's  coal  mines,  the  evidence  as  to 
whether  the  sale  was  consummated  prior  to  a  certain  date,  at 
which  the  plaintiff's  option  to  purchase  the  property  himself 
or  negotiate  a  sale  to  another  expired,  is  held  to  present  a 
question  of  fact  for  the  jury.  Wells  v.  Hocking  Valley  Coal 
Co.,  526. 

Same.  One  who  has  executed  to  a  broker  an  option  contract  by 
which  the  broker  has  exclusive  right  to  purchase  certain  prop- 
erty himself  or  procure  another  to  purchase  within  a  specified 
time,  and  has  agreed  therein  to  assist  the  broker  in  every 
way  possible  to  effect  a  sale,  cannot  be  heard  to  say  during 
the  life  of  the  option  that  he  conducted  an  independent  nego- 
tiation with  the  buyer;  but  whatever  he  does  in  that  regard 
will  be  treated  as  referable  to  the  agreement  with  the  broker. 
Under  the  evidence  the  question  of  whether  the  broker's 
negotiations  with  a  subsequent  purchaser  had  been  abandoned 
and  a  sale  made  independent  of  his  agency  was  for  the  jury. 
Idem, 

Same:  Performance  of  agreement.  Where  a  broker  would  have 
been  entitled  to  compensation  for  the  sale  of  a  coal  compan3r's 
property  had  the  purchaser  chosen  to  take  title  by  an  ordinary 
transfer,  his  right  to  recovery  will  not  be  affected  by  an 
assignment  of  the  capital  stock  of  the  company  instead;  since 
the  transfer  of  the  property  is  in  substance,  if  not  in  legal 
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eflFect,  as  fully  accomplished  by  the  one  method  as  the  other. 
Idem. 

Principal   and   agent:    Subagency:    Liability   of  principaL    An 

agent  when  authorized  may  einploy  a  subagent  or  assistant, 
whose  knowledge  concerning  his  act  done  within  the  scope  of 
his  authority  will  be  imputed  to  the  principal.  Merritt  v.  Ru- 
ber, 135. 

Principal  and  surety:  Discharge  of  surety.  Where  an  instru- 
ment guaranteed  the  collection  of  accounts  within  a  reasonable 
time,  and  in  a  suit  on  the  instrument  it  was  stipulated  that 
a  reasonable  time  had  elapsed  prior  to  the  trial,  a  surety  was 
not  prejudiced  by  an  extension  of  the  time  for  collection  with- 
out his  consent.    Shenkberg  Co.  v.  Porter,  245. 

ALTERATION  OF  INSTRUMENTS. 

Validity.  As  a  general  rule  neither  the  alteration  of  a  written 
contract  by  a  stranger  to  the  instrument  nor  by  an  agent  of 
one  of  the  parties,  unless  expressly  or  impliedly  authorized  to 
make  the  change,  affect  its  validity;  and  in  the  instant  case  the 
question  of  authority  was  for  the  jury.  Shenkberg  Co.  v.  Por- 
ter, 245. 

APPEAL. 

Argument:  Review.  The  court  will  not  consider  a  question 
raised  on  appeal  in  a  reply  argument  to  which  no  reference 
was  made  in  the  original  brief  and  argument.  Richardson  v. 
City  of  Centerville,  253. 

Argument.  An  appellant  who  assigns  as  error  rulings  upon  the 
introduction  of  evidence,  but  makes  no  reference  thereto  in 
his  brief  of  points  and  law,  is  not  entitled  to  a  review  of  the 
rulings  upon  appeal  under  a  strict  enforcement  of  the  rules 
of  the  Supreme  Court.    Hoyt  v.  Hoyt,  563. 

Assignment  of  error.  Where  objection  to  testimony  is  only 
urged  upon  appeal  in  a  general  way,  and  the  specific  rulings 
objected  to  as  erroneous  are  not  pointed,  out,  the  same  will 
not  be  considered.    Altig  v.  Altig,  420. 

Same.  The  appellate  court  is  not  called  upon  to  consider  ob- 
jections to  rulings  upon  evidence  which  are  not  argued,  espe- 
cially where  the  complaints  are  rather  a  criticism  of  the  fair- 
ness of  the  court  than  of  the  prejudicial  effect  of  the  rulings. 
Vorhes  v.  Buchwald,  721. 

Exceptions:    Review.    Where  the  record  shows  that  an  exccp- 
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tion  was  taken  to  the  overruling  of  a  motion  for  a  new  trial 
the  appeal  will  not  be  dismissed,  although  no  exception  was 
taken  to  the  instructions  or  judgment  of  the  court  Hoyt  v. 
Hoyt,  563. 

Same.  Where  exception  has  been  taken  to  the  introduction  of 
certain  evidence  and  to  the  ruling  on  the  motion  for  new  trial 
there  may  be  a  review  of  the  question  thus  raised,  although 
no  exception  was  taken  to  the  final  judgment.    Idem. 

Pajrment  of  costs:  Effect.  Payment  of  a  partjr's  own  witness 
fees  by  a  stranger  to  the  suit,  or  by  the  party  himself  pursu- 
ant to  an  order  of  court,  will  not  preclude  an  appeal  from  the 
order;  as  the  same  were  a  debt  due  and  payment  was  not  a 
submission  to  the  order.    Smith  v.  Ellyson,  391. 

When  entitled  to  costs.  When  the  party  appealing  to  the 
district  court  from  the  order  of  fence  viewers  is  successful  in 
having  the  order  set  aside,  and  an  apportionment  of  the  fence 
as  contended  for,  he  is  entitled  to  his  costs  of  the  appeal. 
Idem. 

Rulings  upon  evidence:  Review.  No  appeal  lies  from  a  ruling 
on  evidence:  such  a  ruling  can  only  be  reviewed  where  the 
error  inheres  in  the  judgment  and  by  the  appeal  it  is  sought 
to  modify  or  reverse  the  judgment.  Siemonsma  v.  Ry.  Co., 
607, 

Scope  of  review.  Although  both  parties  at  the  close  of  the 
evidence  move  for  a  directed  verdict,  neither  can  insist  as 
against  the  other  that  the  appellate  court  is  limited,  in  re- 
viewing the  action  of  the  trial  court,  to  a  consideration 
of  the  correctness  of  its  findings  of  law.  Teeple  v.  Hawkeye 
Gold  Dredge  Co.,  206. 

Trial  de  novo.  Where  the  trial  court  dismisses  a  cross-peti- 
tion because  not  presenting  matter  germane  to  the  original, 
that  question  alone  may  be  reviewed  on  appeal;  since  the 
appellate  court  is  not  required  to  hear  an  equity  cause  de  novo 
until  there  has  been  a  hearing  and  decision  on  the  merits  in 
the  court  below.    Novak  v.  Novak,  519. 

Verdict:  Review.  A  verdict  on  conflicting  evidence  will  not 
be  set  aside  on  appeal,  even  though  the  appellate  court  might 
have  found  otherwise  on  a  trial  de  novo;  especially  when  the 
trial  court  heard  the  witnesses  and  overruled  a  motion  for 
new  trial.    Albright  v.  Ry.  Co.,  631. 

When  prematurely  taken.  An  appeal  from  a  judgment  taken 
upon  notice  served  prior  to  the  date  the  judgment  was  actually 
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Spread  upon  the  record  is  premature  and  will  be  dismissed. 
Puckett  V.  Gunther,  647. 

ARGUMENT.    See  Appeal. 
ASSAULT  AND  BATTERY. 

Assault  and  battery:  Damages:  Pleadings.  A  petition  in  an 
action  for  damages  for  assault  and  battery  whch  alleges  actual 
damages,  asks  nominal  and  exemplary  damages  with  a  general 
prayer  for  a  substantial  sum,  when  followed  by  proof  of  actual 
damages  will  authorize  the  allowance  of  either  actual  or  ex- 
emplary damages.    Waltz  v.  Etnier,  604. 

Fact  question.  Upon  conflicting  evidence  it  is  for  the  jury  to 
determine  who  was  the  aggressor  in  an  affray.    Idem, 

Proof  of  conspiracy.  Although  conspiracy  is  alleged  in  an  ac- 
tion for  assault  and  battery,  yet  where  all  but  one  of  the 
defendants  are  dismissed,  it  need  not  be  proven.    Idem, 

ASSUMPTION  OF  RISK.    See  Negugence. 

ATTORNEYS. 

Attorney's  fees:  How  determined.  The  court  may  determine 
the  value  of  an  attorney's  services  in  a  condemnation  proceed- 
ing without  the  intervention  of  a  jury.  Richardson  v.  City  of 
Centerville,  253. 

AUTOMOBILES.    See  Negugence. 

AWARD.    See  Judgment. 

BANKRUPTCY.     See  Mechanics'  Liens. 

BILLS  AND  NOTES.    See  Negotiable  Instruments. 

BONDS.        See  Judgments  —  Estates  of  Decedents. 

BREACH  OP  WARRANTY.    See  Sales. 

BROKERS.    See  Agency. 

BURDEN  OF  PROOF.    See  Damages. 

BURGLARY.    See  Criminal  Law. 

CARRIERS. 
Delay  of  shipment:  Damages:  Contracts  limiting  liability: 
Evidence.  Under  the  statute  the  liability  of  a  carrier  to  trans- 
port a  shipment  with  reasonable  dispatch  cannot  be  avoided 
or  limited  by  contract;  and  where  live  stock  is  accepted  for 
shipment  recovery  for  an  unreasonable  delay  is  not  barred  by 
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a  contract  that  the  shipper  shall  not  be  responsible  for  dam- 
ages arising  therefrom.  Evidence  held  insufficient  to  show 
unreasonable  4el^y*    Siemonsma  v.  Ry.  Co.,  607. 

CENSUS.    See  Fraud. 

CERTIORARL    See  AcnoNs. 

CHAifPERTY.    See  Wills. 

CHANGE  OP  DOMICILE.    See  DoiaciLS. 

CHANGE  OF  VENUE. 

Costs:  Attorney's  fees.  The  allowance  of  traveling  expenses 
and  attorney's  fees  in  moving  for  a  change  in  the  place  of 
trial,  where  a  suit  is  brought  in  the  wrong  county,  is  largely 
discretionary;  and  where  there  is  no  reason  to  apprehend  the 
resistance  of  a  motion  for  the  change  the  court  may  refuse 
to  allow  such  expense,  except  that  reasonable  compensation 
to  the  attorney  for  preparing  and  filing  the  motion  should  be 
ordered.     Athey  v.  Slife,  173. 

COMMISSIONS.    See  Agency. 

COMPROMISE  AND  SETTLEMENT. 

Personal  injury:  Release  from  liability.  A  release  from  liability 
for  personal  injury  is  conclusive  unless  it  is  shown  to  have 
been  procured  by  fraud.     Kilmartin  v.  Ry.  Co.,  64. 

Same.  The  settlement  of  a  railway  claim  agent  with  an  injured 
party  before  he  has  had  time  to  realize  what  he  has  suffered, 
or  is  liable  to  suffer,  may  be  looked  upon  with  suspicion;  but 
in  the  instant  case  no  evidence  of  fraud  or  imposition  is  shown. 
Idem, 

Same.  A  woman  of  mature  years  and  in  full  possession  of  all 
her  mental  faculties  is  competent  to  settle  and  release  a  claim 
for  personal  injury;  and  where  neither  want  of  capacity  nor 
fraud  is  shown  in  the  settlement  the  question  of  its  validity 
is  not  for  the  jury.    Idem, 

Evidence:  Offer  of  compromise.  An  offer  of  compromise  and 
settlement  which  amounts  to  an  admission  of  indebtedness, 
and  not  made  simply  to  avoid  litigation,  may  be  shown  in  evi- 
dence.    Milhollen  v.  McDonald  Mfg.  Co.,  114. 

CONDEIMNATION.    See  Municipal  Corporations. 

CONSPIRACY.    See  also  Criminal  Law. 

Pleadings:  Striking  from  the  files.  Where  the  petition  in  an 
action   for   conspiracy   is   an    evident    attempt   to   villify  de- 
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fendant  by  alleging  irrelevant,  impertinent  and  scandalous  mat- 
ter concerning  alleged  injuries  inflicted  at  dififerent  times  and 
different  places,  which  could  not  possibly  be  the  result  of  any 
concerted  action,  the  court  is  justified  in  striking  the  pleading 
from  the  files  with  leave  to  file  an  amended  and  substituted 
petition,  omitting  therefrom  all  allegations  of  evidence.  Crab- 
tree  V.  Steele^  726. 

Evidence.  In  an  action  to  recover  money  paid  on  a  contract 
alleged  to  have  been  procured  from  plaintiff  through  the  con- 
spiracy of  defendants,  the  evidence  as  to  whether  one  of  the 
defendants  actively  participated  in  the  illegal  scheme,  so  as  to 
render  him  liable  as  a  conspirator,  is  held  sufficient  to  take 
the  issue  to  the  jury.    Aughey  v.  Windrem,  315. 

Civil  liability.  Where  the  defendants  wrongfully  conspired  to 
induce  plaintiff  to  enter  into  an  illegal  contract,  it  is  imma- 
terial, in  an  action  to  recover  money  paid  thereon,  which  one 
actually  influenced  the  making.    Idem, 

CONSTITUTIONAL  LAW.  See  Criminal  Law  —  Drainage — 
Husband  and  Wife  —  MuNiaPAL  Corporations  —  Officers 
—  Statutes  —  Taxation. 

CONTEMPT. 

Piling  and  preservation  of  evidence.  Where  contempt  proceed- 
ings grow  out  of  and  are  instituted  in  connection  with  a  pend- 
ing case  and  by  agreement  are  tried  together  and  submitted 
upon  the  same  evidence,  the  filing  of  the  shorthand  notes  and 
the  translation  thereof  in  the  main  case  is  a  sufficient  filing 
in  the  contempt  proceedings  to  satisfy  the  statute  which  pro- 
vides, that  where  the  action  of  the  court  for  contempt  is 
founded  upon  the  evidence  of  others  the  same  must  be  in 
writing  and  filed  and  preserved,  even  though  the  proceedings 
are  separately  docketed.  Hatlestad  v.  Hardin  Co.  Dist.  Court, 
146. 

CONTRACTS.  As  affecting  Real  Property,  see  that  title  —  See 
also  Damages  —  Husband  and  Wife. 

Contracts  in  restraint  of  trade.  A  contract  not  to  engage  in  a 
certain  business  at  a  certain  place  if  reasonable  and  for  a  good 
consideration   is   valid.    Wilson   v.   Delaney,   636. 

Same:  Certainty  of  contract.  Conceding  that  an  action  to  en- 
force a  contract  in  restraint  of  trade  is  governed  by  the  rules 
applicable  to  actions  for  specific  performance,  which  require 
that  a  contract  must  be  certain,  unambiguous  and  free  from 
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doubt  respecting  the  subject  matter,  still  a  contract  *'not  to 
deal  in  stock  cattle  or  horses"  is  suflBciently  certain  in  that 
the  business  of  buying  and  selling  for  gain  is  thereby  in- 
tended; and  the  expression  "  stock  cattle  "  involves  no  uncer- 
tainty in  the  terms,  conditions  and  stipulations  of  the  con- 
tract, but  relates  merely  to  an  identification  of  the  subject 
matter.    Idem. 

Same:  Breach.  One  who  has  contracted  to  refrain  from  deal- 
ing in  stock  cattle  or  horses  in  a  certain  locality,  except  for 
use  on  his  own  farms  but  not  then  for  speculative  purposes, 
violates  the  agreement  by  engaging  in  the  purchase  thereof 
for  another  and  rival  dealer  in  the  same  locality,  although  he 
may  have  no  financial  interest  therein.    Idem. 

Contract  for  services:  Nonperformance:  Evidence.  In  a  suit 
on  contract  for  services  rendered  to  which  the  defenses  of  non- 
performance and  a  counterclaim  for  damages  in  consequence 
thereof  were  interposed,  the  question  of  whether  the  employe 
neglected  his  duties  and  if  so  the  cause  of  such  neglect  was 
immaterial.    Investment  Co.  v.  Marshall  Co.,  558. 

Same:  Quantum  meruit:  Res  judicata.  A  suit  for  breach  of 
contract  and  on  quantum  meruit  may  be  joined  in  the  same 
action  by  pleading  the  same  in  separate  counts,  and  plaintiff 
can  not  be  required  to  elect  on  which  he  will  rely;  so  that  a 
judgment  for  defendant  on  his  counterclaim  for  a  sum  paid 
plaintiff  for  labor,  in  a  suit  to  inforce  a  mechanic's  lien  there- 
for, is  a  bar  to  a  subsequent  action  on  quantum  meruit,  the 
plaintiff  in  his  lien  action  being  found  entitled  to  no  compen- 
sation.    Bowe  V.  Frink,  1. 

Same:  Evidence:  Conclusion:  Harmless  error.  Where  there 
is  no  serious  conflict  as  to  the  current  wages  and  plaintiff  has 
testified  to  the  length  of  time  he  has  worked,  in  a  suit  for 
services  under  an  oral  contract,  his  statement  of  the  amount 
due  is  not  prejudicial  as  being  a  conclusion,  since  the  amount 
due  is  merely  a  matter  of  computation.  Milhollen  v.  McDon- 
ald Mfg.  Co.,  114. 

Same.  Where  the  defense,  in  an  action  for  services  under  an 
oral  contract  was  a  specific  agreement  to  do  certain  work,  re- 
jection of  oral  evidence  that  men  employed  on  the  work  were 
not  on  defendant's  pay  roll  was  not  prejudicial,  where  the  pay 
roll  itself  was  subsequently  admitted.    Idem. 

Same.  The  testimony  of  defendant  in  an  action  for  services  as 
to  the  nature  of  the  work  contemplated  by  the  contract  of 
employment,  but  not  shown  to  have  been  communicated  to 
plaintiff,  was  properly  excluded.    Idem. 
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Mutuality.  Where  corporate  stock  is  purchased  upon  the  agree- 
ment of  another  to  take  it  from  the  purchaser  after  a  stated 
time  at  a  fixed  price  there  is  a  mutuality  rendering  the  agree- 
ment valid.    Moench  v.  Hower,  621. 

Same:  Consideration.  Where  corporate  stock  is  sold  upon  an 
agreement  of  the  president  of  the  company  to  take  the  same 
at  a  stated  price  after  a  certain  time,  if  the  purchaser  so  elect, 
as  ^n  inducement  for  him  to  enter  the  employ  of  the  com- 
pany there  is  a  sufficient  consideration  for  the  agreement,  al- 
though the  promissor  receives  no  direct  benefit;  since  a  detri- 
ment to  the  promissee  or  a  benefit  to  the  corporation  consti- 
tutes a  good  consideration.    Idem, 

Same:  Optional  sales:  Election:  Reasonable  time.  Where 
plaintiff  bought  stock  in  a  company  upon  the  agreement  of 
another  to  take  it  off  his  hands  at  any  time  after  six  months, 
should  he  so  elect,  he  was  bound  to  make  the  election  within 
a  reasonable  time,  dependent  upon  the  particular  circum- 
stances; and  an  election  made  within  eighteen  months  from 
the  expiration  of  the  six  months  is  held  to  have  been  within 
a  reasonable  time.    Idem, 

Pleading.  In  pleading  a  cause  of  action  founded  upon  contract 
the  plaintiff  may  properly  point  out  its  various  provisions  and 
allege  performance  as  required  thereby.  Investment  Co.  v. 
Marshall  Co.,  558. 

Same.  Where  defendant  in  an  action  on  contract  pleads  igno- 
rance and  fraud,  a  reply  setting  forth  the  circumstances  under 
which  the  contract  was  made  is  proper  as  against  a  motion  to 
strike   the   same.    Idem. 

Quantum  meruit  recovery.  Where  there  has  been  a  substantial 
performance  of  a  contract  there  may  be  a  recovery  on 
quantum  meruit;  and  the  question  of  performance  is  for  the 
jury.    Idem, 

CONVERSION. 

A  cement  sidewalk  attaches  to  and  becomes  a  part  of  the 
realty  and  is  not  subject  to  removal;  and  one  constructing 
the  same  cannot  recover  for  his  labor  on  the  theory  that  its 
use  amounts  to  a  conversion  by  the  owner  of  the  property. 
Bowe  V.  Frink,  1. 

COl^VEYANCES.    See  Mortgages. 

Description:  Identification  by  ex  parte  affidavits.  Ex  parte 
affidavits   are   competent,   under    Code,   section   2957,   for   the 
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purpose  of  identifying  land,  the  description  of  which  is  am- 
biguous in  a  conveyance  or  will.    Hantz  v.  May,  267. 

Same.  The  description  in  a  conveyance  as  "  all  of  the  west  half 
of  the  southwest  quarter  of  section  twenty-six  which  lies  north 
of  the  public  highway,"  is  sufficient,  where  it  is  shown  that  the 
parties  knew  the  land  and  the  exact  location  of  the  highway. 
Idem, 

Delivery.  Ordinarily  title  to  real  property  does  not  pass  until 
there  has  been  a  delivery  of  the  instrument  of  conveyance, 
either  to  the  grantee  or  his  agent  authorized  to  receive  the 
same  for  him.  In  the  instant  case  the  husband  who  was  the 
real  owner  of  the  property,  without  any  contract  relations 
with  his  wife,  caused  the  conveyance  to  be  in  her  name  with 
delivery  of  same  to  him,  and  it  is  held  that  there  was  no 
delivery  investing  the  wife  with  title.    Richards  v.  Moran,  220. 

Delivery  on  grantor's  death:  Intent:  Evidence.  The  ques- 
tion of  delivery  of  a  deed  left  in  escrow  by  a  grantor  since 
deceased  is  one  of  intent,  which  is  to  be  gathered  from  the 
instrument  itself,  the  surrounding  circumstances  and  state- 
ments of  the  grantor  subsequent  to  its  execution.  In  the  in- 
stant case  the  evidence  is  held  to  show  an  intent  to  pass  a 
present  interest.    Stewart  v.  Wills,  16. 

iiental  unsoundness:  Burden  of  proof:  Evidence.  Mere  weak- 
ness of  mind,  unaccompanied  by  fraud  or  undue  influence,  is 
not  sufficient  to  set  aside  a  conveyance,  where  the  mental 
power  of  the  grantor  has  not  been  so  far  impaired  as  to  render 
him  incapable  of  comprehending  the  nature  of  the  instrument 
executed;  and  on  this  question  the  plaintiffs  have  the  burden. 
Evidence  held  insufficient  to  show  mental  incapacity.  Altig  v. 
Altig,  420. 

Same.  An  uncleanly  physical  condition,  which  is  the  necessary 
result  of  disease,  is  not  an  evidence  of  unsoundness  of  mind. 
Idem, 

Vendor  and  vendee:    Consideration:    Recovery  of  same.    The 

mere  fact  that  the  expressed  consideration  for  a  conveyance 
represents  an  inflated  or  speculative  value  does  not  affect  the 
grantor's  right  to  receive  the  same,  or  to  enforce  deferred  pay- 
ment.    Oilman  v.  Heitman,  336. 

CORPORATIONS.    See     Taxation  —  Telegraph     and     Tele- 
phones. 
Confession  of  judgment:    Power  of  officers:    Collateral  attack. 

The  president  of  a  corporation  who  has  assumed  full  control 
of  the  affairs  of  the  company,  with  knowledge  of  the  other 
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parties  interested  therein,  has  power  to  confess  judgment 
for  the  corporation:  and  the  same  is  not  subject  to  collateral 
attack  except  for  fraud,  lack  of  jurisdiction,  or  other  defect 
rendering  the  same  absolutely  void.    Oilman  v.  Heitman,  336. 

Same:  Equitable  relief.  Where  a  judgment  against  a  corpora- 
tion is  for  a  valid  indebtedness,  equity  will  not  relieve  against 
it  in  favor  of  the  corporation,  or  a  third  party.    Idem. 

Issuance  of  stock:  Demand:  Action  for  value.  A  demand 
upon  a  corporation  for  the  issuance  of  stock  must  be  made 
upon  the  officer  or  governing  body  authorized  to  issue  the 
stock;  and  a  demand  by  letter  is  not  sufficient  to  support  an 
action  for  its  value,  since  the  corporation  is  not  required  to 
perform  any  other  act  than  that  of  making  manual  delivery 
when  called  upon  for  that  purpose.  Teeple  v.  Hawkeye  Gold 
Dredg.  Co.,  206. 

Same.  Delay  in  the  issuance  of  capital  stock  of  a  corporation 
must  be  unreasonable  to  amount  to  a  refusal  to  issue  the 
same,  and  the  question  thus  presented  is  for  the  jury.    Idem, 

Pleadings.  In  an  action  for  the  value  of  corporate  stock  claimed 
as  compensation  for  services,  an  allegation  in  the  answer  that 
subsequent  to  the  performance  of  the  service  the  corporation 
became  involved  in  internal  difficulties,  and  that  its  records 
failed  to  show  the  names  of  persons  entitled  to  stock  was 
properly  stricken  because  without  merit  as  a  defense;  es- 
pecially as  there  was  no  alleged  difficulty  respecting  the  stock 
claimed  by  plaintiff.    Idem, 

A  corporation  is  not  required  to  personally  deliver  stock  which 
it  has  contracted  to  issue;  upon  its  allowance  and  notice  it 
becomes  the  duty  of  the  claimant  to  request  its  issuance  and 
delivery,  in  default  of  which  he  cannot  convert  his  claim  into 
a  demand  for  a  money  judgment  based  on  the  market  value 
of  the  stock.    Idem, 

Tender  after  suit  In  a  suit  for  the  value  of  corporate  stock 
because  of  alleged  failure  to  issue  and  deliver  the  same, 
the  defendant  may  plead  the  issuance  and  tender  thereof,  even 
though  no  demand  was  made,  and  that  it  brings  the  stock  into 
court  for  plaintiff's  use  and  benefit,  on  the  theory  that  such 
tender  amounts  to  an  offer  to  waive  demand  for  its  issuance, 
and  as  evidence  of  its  willingness  to  make  delivery  and  thus 
avoid  further  controversy.    Idem. 

Evidence.  In  an  action  for  the  value  of  corporate  stock  claimed 
for  services  rendered  under  a  contract  with  an  agent  of  the 
corporation,  the  plaintiff  should  not  be  denied  the  right  to 
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give  the  details  of  his  employment  because  the  authority  of 
the  agent  was  not  shown,  where  the  defendant  in  effect  alleged 
in  its  answer  that  it  had  issued  and  tendered  the  stock  to 
plaintiff  and  offered  the  same  in  court  for  his  benefit    Idein, 

Evidence  of  value.  One  claiming  the  value  of  corporate  stock 
in  default  of  its  issuance  to  him  must  show  demand  and  re- 
fusal to  deliver  the  same  before  he  is  entitled  to  prove  its 
value.    Idem, 

Evidence  of  ratification.  On  an  issue  of  ratification  of  the 
contract  of  an  agent  for  the  issuance  of  corporate  stock  in 
payment  for  his  services,  the  articles  of  incorporation  govern- 
ing the  issuance  of  stock,  authorizing  the  employment  of 
agents  and  fixing  the  liability  of  the  corporation  for  their 
acts,  are  admissible;  and  where  the  corporation's  governing 
body  is  a  board  of  directors,  the  minutes  of  the  board  proceed- 
ings are  also  competent  on  the  issue  of  ratification  of  the  acts 
of  an  agent.    Idem. 

Contracts  of  agents:  Ratification:  Evidence.  Where  a  right 
of  recovery  against  a  corporation  upon  a  contract  made  by 
an  agent  prior  to  organization  depends  upon  ratification  of 
the  contract,  it  must  be  by  the  officer  or  governing  body 
having  authority  to  make  such  a  contract,  and  the  ratification 
must  be  upon  full  knowledge  of  the  facts.  Evidence  held  in- 
sufficient to  show  ratification.    Idem, 

COSTS.       See  Appeal — Change  of  Venxje-^  Fraud. 
COUNTIES.    See  Municipal  Corporations. 

COURTS. 

Correction  of  court  records:  Appeal  The  district  court  has 
power  to  correct  its  records  to  make  them  show  the  exact 
date  at  which  a  judgement  was  actually  recorded,  as  determina- 
tive of  the  right  of  appeal;  and  it  is  not  limited  by  Code, 
section  4093,  to  one  year  in  which  to  make  the  order.  Puckett 
V.  Gunther,  647. 

CRIMINAL  LAW. 

Burglary:    Identity  of  defendant:    Sufficiency  of  evidence.    On 

a  trial  for  breaking  and  entering  a  dwelling  house  in  the  night 
time,  with  intent  to  commit  larceny,  the  evidence  is  reviewed 
and  held  insufficient  to  identify  defendant  as  the  person  who 
committed  the  offense.    State  v.  Snyder,  600. 

Disorderly   house:    Indictment:    Duplicity.    Under    Code,   sec* 
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tion  4941,  the  leasing  of  a  house  with  knowledge  of  the  lessee's 
intention  to  use  the  same  for  immoral  purposes,  and  know- 
ingly permitting  such  use  subsequent  to  the  leasing,  are  sep- 
arate and  distinct  offenses  and  may  be  so  charged  in  an  in- 
dictment; and  since  they  are  not  repugnant  to  each  other 
they  may  be  alleged  conjunctively  in  one  indictment  without 
duplicity.    State  v.  Des  Moines  Union  Ry.  Co.,  570. 

Same:  Location  of  building.  In  alleging  the  offense  of  letting  a 
house  for  immoral  purposes,  the  crime  charged  is  against  the 
lessor  rather  than  the  property;  so  that  the  indictment  need 
not  particularly  describe  the  place,  but  is  suflScient  if  locating 
it  within  the  county.    Idem. 

Habitual  criminals:  Punishment.  A  statute  which  prescribes 
severer  punishment  for  one  shown  to  be  an  habitual  criminal 
is  not  necessarily  void  because  imposing  unusual  and  cruel 
punishment.    State  v.  Dowden,  573. 

Larceny:  Indictment:  Duplicity.  The  allegation  of  an  indict- 
ment charging  larceny  which  simply  shows  the  artifice  and 
false  pretenses  by  which  defendant  obtained  possession  of  the 
property,  does  not  charge  the  distinct  offense  of  cheating  by 
false  pretenses,  and  a  motion  to  require  the  State  to  elect 
upon  which  it  will  rely  is  not  good.    Idem, 

Same:  Increased  punishment  An  indictment  charging  former 
convictions  with  a  view  to  increasing  the  punishment  as  pro- 
vided in  Code  Supplement,  section  5091a,  need  not  state  the 
precise  location  of  the  prison  or  prisons  in  which  defendant 
was  previously  cpnfined.    Idem, 

Same:  Constitutional  law.  Section  5091b,  Code  Supplement,  pro- 
viding that  authenticated  copies  of  a  former  judgment  and 
commitment  shall  be  competent  evidence  thereof  in  a  subse- 
quent prosecution,  is  not  unconstitutional  because  ex  post 
facto  in  its  operation.    Idem, 

Same.  Section  5091a,  Code  Supplement,  providing  that  a  de- 
fendant who  has  been  twice  convicted  of  crime  shall  suffer  an 
increased  punishment  on  a  subsequent  conviction  for  felony, 
is  not  unconstitutional  because  applying  to  convictions  prior 
to  its  enactment.    Idem, 

Murder:  Premeditation:  Provocation.  Where  the  evidence 
will  warrant  a  conclusion  that  a  defendant  charged  with  murder 
had  ample  time  to  reflect  after  discovering  the  provoking 
cause,  and  a  deliberate  killing  of  the  deceased  is  admitted,  the 
jury  is  justified  in  returning  a  verdict  of  guilty  in  the  first 
degree.    State  v.  Smith,  5. 
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Perjury:  Waiver  of  objection  to  jurisdictioii  to  administer  oatlu 
An  infonnation  before  a  justice  charging  the  carrying  of 
concealed  weapons,  which  is  defective  because  omitting  the 
words  "on  his  person/'  may  be  amended  by  adding  the  same; 
and  a  defendant,  by  going  to  trial  without  raising  the  objection 
and  falsely  testifying  as  a  witness,  cannot  rely  on  the  defective 
character  of  the  information  to  exculpate  him  from  a  charge 
of  perjury.    State  v.  Roche,  387. 

Indictment:  Sufficiency.  An  indictment  for  perjury  which  suf- 
ficiently puts  in  issue  the  truthfulness  of  so  much  of  the 
alleged  false  testimony  as  the  court  permits  the  jury  to  pass 
upon  is  sufficient,  although  it  fails  to  traverse  several  other 
matters,  which  defendant  is  charged  to  have  stated  under 
oath.    Idem, 

Rape:  Instructions:  Limitations.  Where  the  court  by  its  in- 
structions stffficiently  guards  a  defendant  charged  with  rape, 
against  the  possibility  of  conviction  for  a  crime  which  is 
barred  by  the  statute  of  limitations,  failure  to  expressly  state 
the  statutory  limit  is  not  prejudicial.  State  v.  McCausland, 
354. 

Same:  Evidence.  The  corroborating  evidence  on  a  prosecution 
for  rape  is  examined  and  held  sufficient  to  sustain  conviction. 
Idem, 

Seduction:  Best  evidence.  In  a  prosecution  for  seduction  it 
was  competent  to  ask  prosecutrix,  in  connection  with  the  in- 
troduction of  a  letter  referring  to  the  same  subject,  if  defend- 
ant did  not  write  her  a  letter  in  regard  to  breaking  oflF  their 
previous  illicit  intercourse;  since  the  inquiry  merely  directed 
attention  to  the  subject  matter  of  the  letter  and  was  not  an 
attempt  to  show  its  contents  by  parol.    State  v.  Bennett,  427. 

Chastity  of  prosecutrix  a  fact  question.  Where  there  is  evidence 
tending  to  show  that  a  prosecutrix  had  ceased  illicit  intercourse 
with  defendant  prior  to  the  alleged  seduction,  the  question  of 
her  reformation  was  for  the  jury.    Idem. 

Burden  of  proof.  Where  a  prosecutrix  in  a  seduction  case  ad- 
mits her  unchastity  the  burden  is  upon  the  State  to  show  her 
reformation,  prior  to  a  subsequent  alleged  seduction,  beyond 
a  reasonable  doubt.    Idem, 

Same:  Opinion  evidence.  A  prosecutrix  in  seduction  may  state 
that  she  yielded  to  defendant's  embraces  because  of  his  prom- 
ises; as  the  same  is  a  statement  of  the  condition  of  mind,  an 
issue  in  the  case,  and  not  therefore  a  mere  conclusion.    Idem, 

Same.    For  the  same  reason  she  may  state  that  at  a  certain 
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time  she  determined  to  cease  illicit  relations  with  defendant 
and  to  lead  a  virtuous  life.  Resolution  to  reform,  however, 
must  be  followed  by  conduct  in  harmony  therewith.    Idem, 

CRIMINAL  LAW  EVIDENCE. 
Notice.    An    accused    need    not   be   advised   by   notice^    or   by 
reference  thereto  in  the  indictment,  that  papers  or  documents 
will  be  offered  in  evidence  against  him  6y  the  State.    State  v. 
Bennett,  427. 

INDICTMENT. 
Throwing  stones  at  train.  Although  it  is  usually  necessary  in 
alleging  the  facts,  even  under  an  indictment  following  the 
language  of  the  statute,  to  show  that  the  act  charged  is  for- 
bidden '  by  the  statute,  yet  the  indictment  is  sufficient  if  it 
individuates  the  offense  and  states  the  material  facts  consti- 
tuting the  same;  so  that  an  indictment  under  Code,  section 
4810,  which  fully  describes  the  act  of  throwing  a  stone  at  a 
train  on  the  track  of  a  specified  railroad  in  a  certain  county 
is  sufficient,  without  alleging  an  intent  to  injure  a  particular 
person  on  the  train,  or  the  property  of  the  particular  railroad 
company  owning  the  train.    State  v.  Leasman,  191. 

Motion  to  quash:  Grounds.  That  a  liew  grand  jury  was  drawn 
after  an  improper  discharge  of  a  prior  jury  is  not  ground  for 
setting  aside  an  indictment  returned  by  the  new  jury.  State  v. 
Pitkin,  22. 

INSTRUCTIONS. 

An  instruction  is  not  necessarily  confusing  and  misleading  be- 
cause directing  the  jury  to  consider  the  evidence  against  as 
well  as  that  in  support  of  a  proposition.  State  v.  Richardson, 
591. 

Same:    Burden    of    proof:    Preponderance    of    evidence.    The 

terms  "burden  of  proof"  and  "preponderance  of  evidence" 
have  a  well  defined  and  generally  understood  meaning,  and 
when  there  is  nothing  in  the  context  of  an  instruction  to 
obscure  the  meaning  it  is  not  erroneous  to  omit  specific  defini- 
tions of  the  phrases.    Idem, 

Direction  as  to  necessity  for  agreement.  It  is  proper  for  the 
court  after  submission  of  a  cause  to  impress  upon  a  jury  the 
necessity  of  agreeing  upon  a  verdict,  and  to  that  end  of 
making  a  fair  and  unbiased  examination  of  the  evidence  and 
of  showing  due  deference  to  the  opinions  of  each  other,  with- 
out, however,  abandoning  an  individual  conclusion  if  fully  con- 
vinced of  its  correctness.  The  instruction  in  the  instant  case, 
given  upon  the  court's  own  motion,  is  approved.  Idem. 
Vou  137  Ia.— 49 
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Reasonable  doubt  While  the  use  of  the  phrase  *'  to  justify  an 
acquittal ''  in  an  instruction  defining  reasonable  doubt  is  crit- 
icised, it  is  held  not  to  have  been  prejudicial,  in  view  of  the 
fact  that  the  charge  as  a  whole  was  carefully  framed  to 
protect  the  defendant's  legal  rights.    State  v.  McCausland,  351 

Included  offenses.  On  a  prosecution  for  rape  an  instruction  that 
if  defendant  is  not  found  guilty  of  the  higher  offense,  the  jury 
should  then  consider  the  question  of  his  guilt  of  the  next  lower 
included  offense,  was  not  erroneous.    Idem, 

Corroboration.  Collation  of  matters  by  the  court  which  the  jury 
may  consider  as  bearing  upon  the  corroboration  of  the  prose- 
cutrix is  permissible.    Idem. 

CRIMINAL  LAW  PRACTICE. 
Appeal:  Presumptions.  On  the  overruling  of  a  demurrer  to  an 
indictment  and  refusal  of  defendant  to  plead  further,  it  will 
be  presumed  that  the  court  entered  a  plea  of  not  guilty  and 
that  evidence  in  support  of  the  indictment  was  adduced  before 
entering  judgment  against  him,  although  the  record  on  appeal 
does  not  so  show.    State  v.  Pitkin,  22. 

Retrial:  Transcript  at  expense  of  county.  Where  there  is  a 
retrial  after  reversal  upon  substantially  the  same  evidence, 
which  is  available  to  defendant,  the  county  ought  not  to  be 
burdened  with  the  expense  of  a  second  transcript.  State  v. 
Kehr,  91. 

Same:  Bill  of  exceptions.  The  statute  making  the  shorthand 
notes  and  their  extension  a  bill  of  exceptions  does  not  deprive 
the  court  of  the  right  to  settle  and  approve  a  bill  of  exceptions 
according  to  the  former  practice.    Idem, 

Transcript  at  expense  of  county:  AppeaL  An  order  denying 
a  defendant  a  transcript  of  the  evidence  at  the  expense  of 
the  county  is  appealable.    State  v.  Shaffer,  93. 

Same:  Voluntary  conveyance  of  property:  Evidence.  A  de- 
fendant possessed  of  ample  means,  but  who  just  prior  to  the 
trial  voluntarily  conveyed  his  property  to  his  wife  and  chil- 
dren, is  not  entitled  to  a  transcript  at  the  expense  of  the 
county.  Evidence  held  insufficient  to  show  that  the  convey- 
ance was  in  good  faith.    Idem. 

Waiver  of  ruling.  Where  the  record  on  appeal  shows  no  ruling 
upon  a  motion  it  will  be  presumed  that  the  ruling  was  waived. 
State  V.  Smith,  5. 
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DAMAGES.     See    Drainage — Eminent    Domain  —  Municipal 
Corporations  —  Real  Property  —  Replevin. 

Future  damages:  Misleading  instruction.  An  instruction  on  the 
question  of  damage  in  a  personal  injury  action  using  the  ex- 
pression "full,  fair  and  actual  present  compensation,"  which 
was  made  applicable  to  future  as  well  as  past  damage,  is  held 
to  have  been  misleading.    Doherty  v.  Ry.  Co.,  358. 

Contracts:    Liquidated    damages:    Penalty:    Burden   of   proof. 

Where  a  contract  by  its  terms  clearly  fixes  the  amount  which 
shall  be  recovered  by  either  party  in  case  of  breach  it  may  be 
relied  upon  as  governing  the  measure  of  recovery,  unless  from 
a  consideration  of  the  entire  agreement,  the  situation  of  the 
parties  and  the  circumstances  surrounding  the  transaction,  it 
appears  notwithstanding  the  words  employed  that  a  penalty 
was  intended;  but  the  burden  of  showing  that  such  a  provision 
was  not  for  liquidated  damages  is  upon  the  one  so  claiming. 
Selby  v.  Matson,  97. 

DEEDS.    See  Conveyances  —  Mortgages. 

DELEGATION  OF  LEGISLATIVE  POWER.    See  Statutes. 

DISORDERLY  HOUSE.    See  Criminal  Law. 

DIVORCE.    See  Marriage  and  Divorce. 

DOMICILE. 

Change  of  domicile.  Where  both  the  fact  and  intent  to  gain  a 
domicile  in  another  jurisdiction  concur,  the  change  is  effected. 
Shirk  V.  Board  of  Review,  230. 

Settlement  of  married  women.  Under  Code,  section  2224,  a  mar- 
ried woman's  legal  settlement  follows  that  of  her  husband  only 
where  the  family  relation  exists  at  the  time  he  acquires  a  new 
settlement;  and  this  relation  may  be  severed  by  an  abandon- 
ment of  the  wife.    Washington  County  v.  Polk  County,  333. 

Same:  Support  of  insane:  Married  women:  Liability  of  coun- 
ties: Abandonment  Where  one  county  seeks  to  recover  of 
another  the  expense  of  maintaining  a  married  woman  in  a 
hospital  for  the  insane  it  must  show  a  legal  settlement  in  the 
defendant  county;  and  in  defense  to  such  settlement  the  de- 
fendant may  show  a  prior  abandonment  by  the  husband,  al- 
though not  pleaded.    Idem. 

Same.  A  married  woman  who  is  abandoned  by  her  husband 
before  he  acquires  a  new  settlement  retains  the  legal  settle- 
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ment  she  had  at  the  time,  no  intent  on  her  part  being  involved. 
Idem. 

DOWER.    See  Husband  and  Wife. 

DRAINAGE. 

Petition:  Description  of  land.  The  petition  to  a  board  of 
supervisors  for  the  establishment  of  a  drainage  district  need 
not  describe  the  precise  lands  to  be  embraced  therein,  but  will 
be  sufficient  if  it  points  out  the  locality  to  be  drained  in  a 
general  way;  and  the  fact  that  it  erroneously  asserts  that  all 
the  lands  included  therein  are  subject  to  overflow  and  are 
too  wet  for  cultivation  will  not  deprive  the  board  of  jurisdic- 
tion.   Zinser  v.  Board  of  Supervisors,  660. 

Same:  Formation  of  district:  Duty  of  surveyor:  Benefits: 
How  determined.  In  the  formation  of  a  drainage  district  the 
question  to  be  determined  is  whether  the  lands  embraced  in 
the  petition  are  to  be  benefited  by  the  improvement,  and  to 
this  end  it  is  the  duty  of  the  engineer  appointed  by  the  board 
to  examine  and  survey  each  tract,  and  to  report  to  the  auditor 
a  particular  description  thereof  and  the  manner  in  which  the 
different  tracts  will  be  affected  by  the  improvement,  which 
report  becomes  the  basis  of  future  proceedings;  this  question 
of  benefits  cannot  be  referred  to  the  assessment  commissioners 
subsequently   to  be  appointed.    Idem. 

Same.  Where  it  is  apparent  that  the  surveyor  made  no  survey 
of  the  various  tracts  embraced  in  the  proposed  district,  and 
neither  reported  nor  intended  to  report  that  each  particular 
tract  described  would  be  affected,  nor  even  expressed  an 
opinion  based  on  actual  examination  that  the  lands  described 
by  him  should  be  in  the  district,  but  in  a  general  way  simply 
returned  all  lands  within  the  watershed,  no  basis  was  laid  for 
the  classification  of  lands  and  assessment  of  benefits;  and 
the  supervisors  were  not  justified  in  ordering  the  construction 
of  the  proposed  improvement.    Idem. 

Same:  Special  benefits.  Before  land  may  properly  be  included 
in  a  drainage  district  it  must  be  determined  that  in  all  reason- 
able probability  it  will  receive  some  special  benefit  thereby, 
otherwise  the  owner  is  entitled  to  enjoy  his  natural  advan- 
tages for  carrying  away  the  surface  water,  and  is  under 
no  obligation  to  assist  the  owner  of  a  servient  estate  in 
getting  rid  of  such  as  naturally  flows  onto  his  land.    Idem. 

Drainage  district:  Refusal  to  establish:  Abuse  of  discretion. 
Where  a  proposed  drainage  district  includes  a  large  area  of 
land  and  there  has  been  no  accurate  survey  of  each  tract,  so 
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that  a  definite  determination  of  the  acreage  which  should  be 
included  and  the  accruing  benefits  is  impossible,  and  where 
it  is  evident  that  complete  reclamation  of  the  lands  involves 
additional  improvement  of  which  no  estimate  of  cost  is  made, 
a  refusal  of  the  board  to  order  the  improvement  because  of 
excessive  cost,  and  that  the  damages  awarded  constituted  a 
greater  burden  than  should  be  borne  by  the  land  benefited, 
was  not  an  abuse  of  the  discretion.    Idem. 

Petition:  Description  of  lands.  It  is  not  necessary  that  a 
petition  for  the  establishment  pi  a  drainage  district  contain 
an  accurate  description  of  all  the  lands  to  be  effected  thereby, 
as  this  question  is  to  be  determined  upon  the  engineer's  survey 
and  report     Mackay  v.  Hancock  County,  88. 

Same:  BstoppeL  Landowners  who  appear  to  a  petition  for 
the  establishment  of  a  drainage  district  and  enter  a  general 
protest,  but  make  no  objection  that  their  lands  are  not  ac- 
curately described  in  the  petition,  cannot  thereafter  object  to 
including  their  lands  in  the  district  because  of  such  inaccurate 
description.    Idem, 

Same:  Constitutional  Law.  A  landowner  who  has  had  notice 
of  the  proceedings  to  establish  a  drainage  district,  that  it  was 
proposed  to  assess  his  property  for  its  proportion  of  the  cost 
of  improvement  and  who  saw  the  work  progress  without  objec- 
tion, is  thereafter  estopped  to  question  the  constitutionality  of 
the  statute  under  which  the  proceedings  were  had.    Idem, 

ELECTIONS.    See  Statutes. 

ELECTION  OF  REMEDIES.    See  Actions. 

EMINENT  DOMAIN.  See  Drainage. 
Appropriation  of  land:  Measure  of  damages.  Where  land  is 
appropriated  for  the  purposes  of  drainage  the  measure  of 
damages  is  the  fair  market  value  of  the  land  taken,  without 
regard  to  the  benefits  to  the  entire  tract  through  which  the 
drain  is  constructed.    Gish  v.  Castner  Drainage  Dist.,  711. 

Evidence  of  value.  For  the  purpose  of  testing  the  knowledge 
of  a  witness  and  his  competency  to  speak  concerning  the 
value  of  land  sought  to  be  condemned,  he  may  be  cross- 
examined  as  to  the  value  of  other  like  lands  in  the  vicinity: 
but  such  testimony  is  not  admissible  as  substantive  evidence 
of  the  value  of  the  property  in  controversy  and  should  not 
be  submitted  to  the  jury  for  that  purpose.  Watkins  v.  Ry. 
Co.  441. 

Same:    Measure    of    damages:    Instruction.    The    measure    of 
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damages  in  cases  of  condemnation  is  the  difference  between 
the  fair  market  value  of  the  tract  as  a  whole  immediately 
before  and  after  the  taking;  and  an  instruction  which  limits 
recovery  to  the  value  of  the  land  actually  taken  ignoring  a 
depreciation  in  value  of  the  farm  as  a  whole,  where  there  is 
competent  evidence  of  such  depreciation,  is  erroneous.    Idem. 

EQUITY,  See  Maiiriage  and  Divorce. 
Action  to  quiet  title:  Pleading:  Sufficiency.  The  petition  in 
an  action  to  quiet  title  need  not  follow  the  precise  wording 
of  the  statute;  it  is  sufficient  if  the  plaintiff  asserts  his  absolute 
title,  that  defendant  is  claiming  an  interest  in  the  property,  de- 
scribing it,  which  is  without  merit  and  asking  that  his  title 
be  confirmed  and  that  defendant's  claims  be  forever  barred 
and  cut  off;'  without  alleging  in  express  terms  that  defendant 
claims  adversely  to  him.    Richards  v.  Moran,  220. 

Same:  Limitations.  The  plea  of  limitations  is  not  applicable 
in  an  action  to  quiet  title,  brought  by  the  grantee  of  an 
execution  defendant  against  the  grantee  in  a  sheriff's  deed, 
even  though  the  claim  belongs  to  the  class  of  claims  which 
are  barred  in  five  years,  especially  where  the  action  is  brought 
within  five  years  of  the  date  of  the  sheriff's  deed;  nor  is  it 
effective  where  the  plea  is  an  attempt  to  assert  title  by  pre- 
scription.   Empire  Mtge.  Co.  v.  Beechley,  7. 

Same:  Sufficiency  of  proof.  An  action  to  quiet  title  cannot 
be  defeated  by  a  showing  that  plaintiff's  grantor  possessed 
less  than  the  whole  title,  as  that  question  goes  to  the  measure 
of  relief  and  not  to  the  right  of  action;  and  in  the  absence 
of  evidence  to  the  contrary  it  will  be  presumed  that  each  of 
several  owners  of  real  estate  have  an  equal  interest  in  the 
premises.    Idem. 

Same:  Granting  relief.  The  plaintiff  in  an  action  to  quiet  title 
against  a  sheriff's  deed,  which  is  void  because  there  is  no 
valid  proof  of  publication  of  the  notice  by  which  the  action 
was  commenced,  is  entitled  to  have  whatever  rights  he  has 
in  the  premises  settled,  even  though  defendant  may  still 
amend  such  proof  of  service  and  have  a  valid  judgment  en- 
tered.   Idem, 

Reformation  of  instruments.  An  instrument  containing  an  erro- 
neous description  of  land  inserted  by  a  scrivener  through  the 
inadvertence  of  both  parties  thereto  may  be  reformed;  and 
the  contract  then  may  be  enforced  in  the  same  action.  Flynn 
V.  Finch,  378. 

Specific  perfonnance:    Abandonment.    A  party  to  a  contract  for 
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the  exchange  of  lands,  who  did  not  acquiesce  in  the  other 
parties'  declaration  that  the  deal  was  ofiF,  may  insist  on  specific 
performance,  as  against  the  objection  of  abandonment    Idem. 

Same:  False  representations.  Ordinarily  statements  of  value 
are  mere  expressions  of  opinion  which  cannot  be  made  the 
basis  of  an  action  for  misrepresentation;  especially  where  the 
aggrieved  party  has  an  equal  opportunity  for  knowing  and 
estimating  such  values.    Idem, 

Same:  Evidence.  Deceit  in  representing  the  area  of  land  need 
not  be  shown  to  justify  denial  of  specific  performance  of  a 
contract  to  convey;  innocent  misrepresentation  to  a  substantial 
extent.  Which  induced  the  making  of  the  contract,  is  sufficient 
to  defeat  such  relief  at  the  suit  of  the  party  making  the  repre- 
sentations.   Evidence  held  to  show  misrepresentation.    Idem^ 

Intervention:  Former  adjudication.  A  former  judgment  will 
not  operate  as  a  bar  unless  the  proceedings  leading  up  to  it 
afforded  full  legal  opportunity  for  an  investigation  and  deter- 
mination of  the  merits  of  the  controversy.  Under  this  rule 
an  intervener,  not  originally  a  party  to  an  action  for  specific 
performance  of  a  land  contract,  but  who  is  claiming  title 
through  defendant,  is  not  bound  by  a  decree  against  defendant 
rendered  upon  his  default,  in  which  no  reference  was  made 
to  the  intervention;  although  barring  defendant  and  all  persons 
claiming  through  him  from  asserting  any  claim  to  the  land. 
McCollough  V.  Connelly,  682. 

Same.  No  one  not  regularly  a  party  to  an  action  is  precluded 
from  questioning  the  validity  of  the  decree.    Idem. 

Same:  Intervention.  Intervention  in  an  action  to  specifically 
perform  a  land  contract  is  permissible,  on  the  theory  that 
the  rights  of  all  parties  claiming  an  interest  in  the  property 
should  be  settled  in  one  action.    Idem. 

Construction  of  decree.  A  decree  in  equity  will  be  construed  in 
the  light  of  the  circumstances  under  which  it  was  rendered; 
and  it  will  not  be  given  a  construction  which  will  result  in 
positive  wrong  when  the  same  can  be  avoided.    Idem. 

ESTATES  OF  DECEDENTS.  See  Wills. 
Claims:  Evidence.  Where  a  claim  against  an  estate  is  resisted 
on  the  ground  that  it  is  excessive,  it  is  competent  to  show 
that  as  made  by  the  original  pleadings  it  was  much  less  than 
that  embraced  in  an  amended  petition  upon  which  the  case 
was  tried.     Hoyt  v.   Hoyt,  563. 

Same:    Care  of  decedent.    Under  the  evidence  it  is  held  that  the 
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amount  of  nursing  and  care  bestowed  on  an  old  and  infirm 
man,  and  the  amount  to  be  allowed  therefor  were  questions 
for  the  jury;  and  the  verdict  was  not  so  inadequate  as  to  in- 
dicate passion  and  prejudice.    Idem. 

Life  estates:  Preservation  of  residue:  Security  of  life  tenant 
Where  the  life  use  and  enjoyment  of  specific  articles  of  per- 
sonal property  is  bequeathed,  with  the  remainder  over,  the  life 
tenant  is  not  required  to  give  security  for  the  benefit  of  the 
remaindermen,  in  the  absence  of  any  intimation  on  the  subject 
in  the  will;  but  where  the  residue  consists  of  money  or  se- 
curities, of  which  the  life  tenant  is  only  entitled  to  the  income, 
the  courts  may  require  security  against  its  loss  or  waste,  upon 
a  showing  which  does  not  exhibit  that  ordinary  care  and  pru- 
dence of  the  life  tenant  essential  to  the  preservation  of  the 
property.  Evidence  held  to  justify  the  requirement  that  secur- 
ity be  furnished.    Scott  v.  Scott,  239. 

ESTOPPEL.  See  Drainage — Husband  and  Wife  —  Insubance. 
An  estoppel   cannot  arise  as  against  either  of  several   parties 
where  all  were  mutually  and  innocently  mistaken.    Busby  v. 
Busby,  57. 

Same:  Pleadings.  An  objection  that  matter  pleaded  as  an  es- 
toppel is  immaterial  to  the  rights  of  the  parties  is  sufficient  to 
sustain  a  motion  to  strike  the  same,  where  the  alleged  plea 
contained  no  matter  out  of  which  an  estoppel  could  arise. 
Idem, 

EVIDENCE.    In  Criminal  Cases  see  Criminal  Law  —  Sec  also 
Corporations  —  Contempt  —  Fraud. 

Admissions  against  interest.  In  an  action  for  services  an  account 
book  kept  by  plaintiff  and  containing  entries  tending  to  show 
that  he  was  doing  the  work  by  contract  rather  than  by  the 
day,  as  contended  by  plaintiff,  is  admissible  as  a  written  decla- 
ration against  interest    Milhollon  v.  McDonald  Mfg.  Co.,  114. 

Conclusion.  In  an  action  for  fraud  in  an  exchange  for  a  stock 
of  merchandise  plaintiff  may  state  the  reason  he  gave  defend- 
ant for  disposing  of  his  stock  as  a  part  of  the  transaction; 
but  if  improperly  admitted  no  prejudice  resulted  from  the 
answer.     Baker  v.   Mathew,  410. 

Contemporaneous   oral   contracts:    Proof.    A   contemporaneous 

•  independent  verbal  contract  relating  to  the  subject-matter  of 

a  written  agreement,  which  is  not  inconsistent  therewith,  does 

not  impair  or  vary  the  writing  and  may  be  proven;  so  that 

a  written   option   to   purchase  corporate  property  or  to  sell 
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the  same  to  another  within  a  stated  time,  and  to  receive  as 
compensation  all  in  excess  of  a  given  sum,  is  not  inconsistent 
with  an  oral  agreement  to  find  a  purchaser  for  the  capital 
stock  of  the  corporation.  Wells  v.  Hocking  Valley  Coal  Co., 
526. 

Expert  evidence:  Mental  and  physical  condition.  In  a  contest 
between  heirs  an  attending  physician's  testimony  as  to  the 
physical  and  mental  condition  of  a  common  ancestor  is  admis- 
sible.   Altig  V.  Altig,  420. 

Hearsay  evidence.  Neither  what  an  agent  of  plaintiff  employed 
to  investigate  land  for  which  he  had  negotiated,  nor  what  a 
third  person  at  the  agent's  solicitation,  may  have  reported,  is 
competent  in  an  action  for  the  defendant's  alleged  false  state- 
ments inducing  the  sale.     Hibbets  v.  Threlkeld,  164. 

Hjrpothetical  question.  A  hypothetical  question  including  mat- 
ter not  then  shown  by  the  testimony  should  not  be  permitted, 
but  if  improperly  excluded  no  prejudice  resulted,  for  the  facts 
sought  to  be  proven  were  shown  by  the  uncontradicted  evi- 
dence of  the  other  witnesses.    Baker  v.  Mathew,  410. 

Oral  proof  of  writing.  Where  the  loss  of  a  writing  has  been 
satisfactorily  shown  oral  evidence  of  its  contents  is  permis- 
sible.    Evidence  held  to  show  loss.    State  v.  Bennett,  427. 

Privileged  communications.  It  is  only  the  patient  who  can  in- 
voke the  rule  of  secrecy  regarding  a  communication  to  a  physi- 
cian; and  where  a  prosecutrix  for  seduction  has  waived  this 
right  the  defendant  cannot  object  to  the  physician's  statement 
of  the  conversation  with  her.    Idem, 

Restriction  to  special  purpose.  Where  evidence  is  competent  as 
against  one  of  several  defendants  it  should  not  be  excluded 
because  not  applicable  to  all,  but  upon  request  may  be  so 
limited.     Aughey  v.  Windrem,  315. 

Examination  of  witnesses:  Discretion.  In  an  action  to  recover 
money  paid  a  railway  agent  for  tickets  which  the  company 
refused  to  deliver,  the  question  of  whether  plaintiff  had  any 
property  other  than  her  salary  was  immaterial;  but  if  excluded 
as  improper  cross-examination  a  reversal  should  not  be  ordered 
because  of  the  trial  court's  discretion  in  matters  of  cross- 
examination.    Albright  v.  Ry.  Co.,  631. 

Same:  Exclusion  of  evidence:  Discretion.  The  extent,  sub- 
ject-matter and  manner  of  examination  of  witnesses  is  largely 
discretionary  with  the  trial  court;  and  even  though  the  objec- 
tion of  counsel  is  not  broad  enough  to  suggest  the  real  point, 
the  court  on  its  own  motion  may  exclude  the  testimony  upon 
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any  legal  and  tenable  ground;  as,  where  the  evidence,  in  an  ac- 
tion for  false  representation  as  to  the  value  of  bank  stock, 
showed  that  plaintiff  made  inquiries  of  others  concerning  its 
value  prior  to  negotiations  with  defendant,  the  court  properly 
excluded  plaintiff's  testimony  on  cross-examination  as  to  why 
he  made  such  inquiries  and  whether  he  relied  on  defendant's 
statements,  under  an  objection  that  the  same  was  incompetent 
and  not  cross-examination.    Baker  v.  Mathew,  410. 

Same.  The  court  also  properly  exercised  its  discretion  in  ex- 
cluding evidence  on  cross-examination  of  a  witness  for  plaintiff, 
which  defendant  might  have  shown  by  calling  the  witness  in 
his  own  behalf.    Idem. 

Same:  Prejudicial  error.  The  rejection  of  evidence  concern- 
ing a  fact  which  is  fully  established  by  other  competent  evi- 
dence is  not  prejudicial  error.    Hibbets  v.  Threlkeld,  164. 

Same:  Harmless  error.  A  party  cannot  complain  of  the  ex- 
clusion of  certain  evidence  where  the  same  is  subsequently 
related  by  the  witness.    Vorhes  v.  Buchwald,  721. 

Failure  to  object  A  party  cannot  permit  evidence  to  be  re- 
ceived without  objection  and  then  complain  .of  the  court's 
refusal  to  strike  it  out.    Aughey  v.  Windren,  315. 

Sufficiency  of  objection:  Offer  to  coii^>romise.  Where  part  of 
the  matter  contained  in  a  writing  is  admissible  in  evidence 
an  objection  to  the  instrument  as  a  whole  is  not  good,  but 
the  objector  should  specify  the  inadmissible  part:  and  this 
rule  applies  to  an  instrument  containing  an  offer  to  com- 
promise a  claim,  which  is  not  generally  admissible;  but  it  is 
held  in  the  instant  case  that  the  writing  did  not  amount  to 
an  offer  of  compromise  and  the  general  objection  was  there- 
fore good.    Boylan  v.  McMillan,  142. 

EXECUTIONS.  See  Husband  and  Wife. 
Execution  sales:  Redemption.  Strict  redemption  from  an  exe- 
cution sale  can  only  be  made  as  provided  by  statute,  that  is  by 
paying  the  amount  to  the  clerk  and  filing  a  sworn  statement 
x)f  the  nature  and  amount  of  the  redemption  lienholder's  claim; 
so  that  mere  payment  of  the  amount  necessary  to  redeem  by 
the  lienholder  to  the  attorney  of  the  purchaser  at  the  execu- 
tion sale  is  not  a  statutory  redemption.    Howard  v.  Kelly,  76. 

Same:    Assignment  of  certificate  of  sale:    Authority  of  attorney. 

The  attorney  for  one  who  has,  through  judgment  and  execu- 
tion sale,  acquired  for  his  client  a  sheriff's  certificate  to  the 
property  has  no  implied  authority  to  accept  the  amount  rcprc- 
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sented  thereby  from  a  lienholder,  when  the  certificate  is  in 
the  hands  of  his  client,  and  bind  his  client  to  a  transfer  of  the 
certificate:  in  order  to  defeat  the  eflScacy  of  the  certificate  in 
the  hand$  of  the  purchaser  there  must  be  either  a  statutory 
redemption,  or  a  binding  agreement  to  transfer  the  same. 
Idem, 

EX  POST  FACTO  LAWS.    See  Criminal  Law. 

FALSE  REPRESENTATIONS.    See  Fraud— Sales. 

FEES.    See  Officers  —  Attorneys. 

FENCES. 
Division  fences:  Partition:  Evidence  on  appeal:  Harmless  er- 
ror. On  appeal  to  the  district  court  from  the  action  of  fence 
viewers,  the  complaint  filed  with  the  trustees  and  their  report 
thereon  are  not  properly  admissible,  but  the  error  of  their 
admission  may  be  cured  by  instructions  properly  limiting  a 
consideration  of  the  same;  especially  where  the  court  modified 
the  verdict  in  disregard  of  such  evidence.  Smith  v.  Ellyson, 
391. 

Same:  Evidence:  Instructions.  Admission  of  evidence  as  to 
who  originally  built  different  portions  of  a  division  fence  was 
not  reversible  error,  where  the  court  submitted  the  same  on 
the  theory  that  it  was  immaterial,  and  instructed  that  the  jury 
should  make  a  proper  finding  as  to  the  part  each  should 
maintain;  and  a  recital  by  the  court  of  the  proceedings  before 
the  fence  viewers,  which  made  no  reference  to  their  finding, 
was  not  erroneous.    Idem. 

Verdict:  Sufficiency  of  evidence:  Review.  Where  the  court 
modifies  a  verdict  making  a  partition  of  a  division  fence  the 
case  on  appeal,  as  to  sufficiency  of  evidence,  stands  as  if  the 
verdict  had  been  in  accordance  with  the  order  of  the  court. 
Idem, 

FIXTURES.     See  Real  Property. 

FRAUD.    See  Husband  and  Wife  —  Insurance — Marriage  and 
Divorce  —  Real  Property  —  Sales. 

Census:    Fraud   in   enumeration:    Action   to  correct:    Parties. 

An  individual  citizen  may  maintain  an  action  to  correct  a  cen- 
sus enumeration  of  the  city  in  which  he  resides,  and  to  ex- 
clude from  the  rolls  names  fraudulently  placed  thereon,  to 
show  a  population  entitling  saloons  to  operate  on  the  con- 
sent of  a  bare  majority  of  the  electors.  Semones  v.  Needles, 
177. 
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Same:  Taxation  of  costs.  The  census  enumerator  is  a  proper 
and  necessary  party  to  an  action  to  correct  the  census  and  is 
properly  taxable  with  costs;  especially  where  the  charge  of 
fraud  against  him  in  making  the  enumeration  is  sustained 
over  his  denial  and  defense  of  the  action.    Idem, 

Fraudulent  Representations:    Verdict  upon  conflicting  evidence. 

Where  there  is  a  decided  conflict  in  the  evidence  relating  to 
alleged  false  representations  inducing  the  purchase  of  land,  and 
much  of  the  testimony  relied  upon  by  the  plaintiff,  in  the 
form  of  statements  made  after  the  deal  was  closed,  was  so 
explained  by  defendant  that  if  true  the  jury  might  have  given 
them  no  effect  in  proof  of  fraud,  a  verdict  for  defendant  will 
be  sustained.    Hibbets  v.  Threlkeld,  164. 

Same:  Evidence:  Instruction.  In  an  action  for  false  represen- 
tations inducing  an  exchange  of  land,  the  value  of  the  land 
given  by  plaintiff  in  exchange  is  admissible  as  a  circumstance 
bearing  upon  the  plaintiff's  probable  reliance  on  the  alleged 
false  statements.    Idem. 

Same:  Evidence  of  value.  The  plaintiff  in  an  action  for  fraud 
in  the  exchange  of  land  cannot  show,  in  his  evidence  in  chief, 
from  whom  he  purchased  the  land  which  he  exchanged,  or 
what  he  paid  for  it,  although  the  same  might  have  been  com- 
petent in  rebuttal;  or,  where  purchased  from  one  of  defend- 
ants, competent  for  impeachment  purposes;  or,  as  showing 
plaintiff's  belief  as  to  its  value.    Idem, 

Same.  In  an  action  for  false  representations  inducing  an  ex- 
change of  land  the  deed  is  not  competent  evidence  as  to  the 
amount  paid  or  the  value  of  the  property;  nor  are  subsequent 
deeds  of  the  property  to  third  persons  admissible  for  any 
purpose.    Idem, 

Same:    Knowledge    of   falsity:    Proof   of   s4me:    Instructions. 

To  establish  a  case  of  false  representation  it  must  be  shown 
ihat  defendant  had  actual  knowledge  of  the  falsity  of  his 
statement;  and  in  determining  this  question  his  opportunities 
for  knowing  the  truth  or  falsity  of  the  statement  should  be 
considered;  but  opportunity  alone  is  not  the  equivalent  of 
knowledge.    Baker  v.  Mathew,  410. 

Same:  Instruction:  Means  of  Knowledge.  In  an  action  for 
false  representations  concerning  the  value  of  bank  stock  trans- 
ferred by  defendant  to  plaintiff,  where  it  appeared  that  defend- 
ant was  vice-president  and  a  managing  director  of  the  bank, 
a  requested  instruction  that  if  plaintiff  had  equal  means  of  in- 
formation concerning  its  value  he  must  have  made  use  of  such 
means  before  he  could  recover,  on  the  ground  that  he  was 
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misled  by  defendant's  representations,  was  inapplicable  and 
properly  refused.    Idem, 

Reliance  upon  representations:  Instruction.  An  instruction 
that  if  defendant  made  false  representations  regarding  the 
value  of  bank  stock  which  he  transferred  to  plaintiff,  knowing 
that  they  were  false  and  that  if  plaintiff,  relying  thereon,  was 
induced  to  purchase  without  knowledge  of  their  falsity,  it 
was  immaterial  whether  he  made  inquiries  from  others,  or 
whether  he  might  have  made  inquiry  which  would  have  dis- 
closed its  true  value,  was  not  misleading  as  suggesting  that 
plaintiff  might  recover  if  he  relied  wholly  upon  inquiry,  and 
was  sufficient  in  the  absence  of  a  request  for  the  converse  of 
the  proposition.    Idem, 

Instructions:  Burden  of  proof.  Where  the  court  properly  in- 
structed, in  an  action  for  false  representations,  that  the  burden 
was  upon  plaintiff  to  establish  all  his  allegations  by  a  pre- 
ponderance of  the  testimony,  otherwise  the  defendant  would 
be  entitled  to  a  verdict,  a  requested  instruction  that  there  is  a 
legal  presumption  in  favor  of  the  honesty  of  the  transaction, 
and  plaintiff  must  show  by  a  preponderance  of  the  evidence 
that  defendant  made  a  false  representation  upon  which  plain- 
tiff had  the  right  to  and  did  rely,  was  properly  refused;  since  it 
did  no  more  than  cast  the  burden  upon  the  plaintiff  to  show 
defendant's  lack  of  good  faith,  which  was  embodied  in  the  in- 
struction given.    Idem. 

Instruction:  Fraud:  Reliance  upon.  A  requested  instruction 
in  an  action  for  fraud,  which  leaves  to  the  jury  the  determina- 
tion of  the  question  whether  plaintiff  had  the  right  to  rely  on 
defendant's  alleged  false  representations,  should  be  refused. 
Idem. 

Same:  Opinion.  Ordinarily  a  physician's  statement  that  a  per- 
sonal injury  will  be  cured  within  a  certain  time  is  so  much 
a  matter  of  opinion  that  a  fraudulent  purpose  in  making  the 
statement  cannot  be  predicated  on  the  mere  fact  that  recovery 
does  not  result  as  soon  as  anticipated.  In  the  instant  case 
the  statements  of  a  railway  physician  are  held  insufficient  to 
constitute  a  fraudulent  inducement  to  a  settlement  and  release 
of  the  company  from  liability.    Kilmartin  v.  Ry.  Co.,  64. 

Fraudulent  representations  as  to  the  value  of  land.  The  repre- 
sentation of  an  agent  as  to  the  price  at  which  land  had  been 
listed  with  him  for  sale  is  not  a  material  statement  of  fact 
with  reference  to  its  value,  the  falsity  of  which  can  be  made 
the  basis  of  recovery;  but  a  prospective  purchaser  to  whom 
such  price  has  been  communicated  is  bound  to  assume  that 
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the  same  is  a  mere  estimate  as  to  its  value  for  selling  purposes. 
Bosley  v.  Monahan,  650. 

Same:  Confidential  Relations.  Confidential  relations  between 
the  parties  may  warrant  greater  reliance  on  statements  con- 
cerning the  value  of  land  than  would  otherwise  be  justified; 
but  the  mere  fact  of  acquaintance  and  friendly  relation  will 
not  justify  the  assumption  that  an  agent  is  consulting  the 
interests  of  the  purchaser  rather  than  his  own  in  making  a 
sale  to  him.    Idem. 

Same.  Where  a  prospective  purchaser  of  land  has  inspected  the 
tract  and  has  an  equal  opportunity  to  consult  the  owner  he 
cannot  rely  on  the  representations  of  the  agent  as  to  the 
owner's  selling  price.    Idem, 

Rescission:  Recovery  of  amount  paid.  The  owner  is  prima- 
rily liable  for  the  return  of  money  paid  on  a  land  contract,  which 
it  is  sought  to  rescind  because  of  an  agent's  misrepresentations 
as  to  the  selling  price  of  the  land;  and  the  agent  cannot  be 
held  for  a  return  of  more  than  he  actually  received  of  the 
amount  paid,  at  least  until  it  is  shown  that  the  same  cannot  be 
recovered  from  the  owner.    Idem. 

GIFTS.    See  Trusts. 
GRAND  JURY.     See  Juries. 
GUARANTY.    See  Suretyship. 

HIGHWAYS.  See  Negligence. 
Dedication:  Acceptance:  Evidence.  Any  act  clearly  indicat- 
ing an  intention  of  the  owner  to  set  apart  lands  for  the  use 
of  the  public  as  a  highway  constitutes  a  dedication;  but  mere 
dedication  is  not  sufficient  to  establish  a  highway,  there  must 
also  be  an  acceptance  by  the  public,  and  this  may  be  proved 
by  acts  showing  an  intention  of  the  public  to  use  the 
same  as  a  highway.  Evidence  held  to  show  dedication  and 
acceptance.    Carter  v.  Barkley,  510. 

Abandonment  Where  the  public  has  ceased  to  use  a  way,  the 
fences  inclosing  the  same  have  been  removed,  a  single  fence 
constructed  on  the  boundary  line  and  the  road  is  thereafter 
used  only  by  the  adjoining  owners  of  the  land,  such  facts  show 
an  abandonment  of  the  same  as  a  public  highway.    Idem, 

Private  roads:  Condenmatioii.  Where  parties  have  either  a 
public  or  private  way  to  their  land  they  cannot  maintain  a 
proceeding  under  the  statute  to  condemn  a  way  over  the  land 
of  another;  but  where  plaintiff  had  no  public  way  and  defend- 
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ant  did  not  admit  his  right  to  kn  unobstructed  private  road 
and  fenced  up  the  boundary  line,  putting  in  a  number  of  gates 
through  which  plaintiff  had  to  pass,  he  was  entitled  to  con- 
demn land  for  a  private  way.    Idem, 

Power  of  supervisors  to  vacate.  A  board  of  supervisors  has 
power  to  vacate  the  streets  and  alleys  of  a  plat  which  is  not 
within  an  incorporated  town  or  city,  although  there  may  have 
been  an  incorporation  of  territory  including  the  plat  during  a 
portion  of  the  time  intervening  between  the  platting  and 
vacation  of  the  same,  but  which  had  been  annulled  by  a  decree 
of  the  court:  and  the  jurisdiction  of  the  supervisors  in  such 
circumstances,  conferred  by  Code,  section  422,  is  unaffected 
by  the  provisions  of  section  920,  relating  to  a  vacation  of  all 
or  a  part  o{  a  plat  upon  request  of  lot  owners.  Chrisman  v. 
Brandes,  433. 

Same:  Notice:  Appearance.  Failure  to  give  notice  to  other 
landowners  of  proceedings  to  vacate  highways  will  not  render 
the  proceedings  void  as  to,  those  notified;  and  appearance 
without    notice    confers   jurisdiction.    Idem. 

Vested  rights:  Discontinuance.  Public  highways  are  created 
by  statute  either  directly  or  through  delegated  power,  and  no 
individual  can  acquire  a  vested  right  therein  which  will  pre- 
vent their  discontinuance,  at  the  instance  of  the  creative  power. 
Idem. 

Vacation  of  highwasrs:  Res  judicata.  The  expediency  of  vacat- 
ing a  county  highway  is  a  question  for  the  board  of  supervis- 
ors and  is  not  reviewable  in  certiorari  proceedings:  and  an 
order  restraining  abutting  owners  from  vacating  the  same  is 
not  a  bar  to  a  proceeding  under  the  statute  before  the  super- 
visors for  that  purpose.    Idem, 

Steam  engines:  Statutory  requirement  to  plank  bridges:  Appli- 
cation. The  statute  requiring  that  planks  be  placed  under  the 
wheels  of  a  steam  engine,  when  crossing  a  bridge  in  a  public 
highway,  has  application  only  to  an  engine  when  being  pro- 
pelled by  steam,  and  not  when  the  same  is  being  moved  by 
animal  power.    Young  v.  Madison  County,  515. 

Same:  Contributory  negligence.  The  mere  fact  that  a  person 
in  charge  of  a  steam  engine  examines  a  bridge  before  under- 
taking to  move  the  engine  over  is  not  such  contributory  negli- 
gence, as  a  matter  of  law,  as  will  defeat  recovery  for  damages 
suffered  by  the  giving  away  of  the  bridge  under  the  weight  of 
the  machine.    Idem, 

HOUSE  OF  ILL  FAME.    See  Criminal  Law. 
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HUSBAND  AND  WIFE. 
Antenuptial  setUement  in  lieu  of  dower.  The  statutory  interest 
of  a  wife  in  her  husband's  estate  may  be  barred  by  the  pro- 
visions of  an  antenuptial  contract;  as  where  by  mutual  agree- 
ment it  is  recited  that  she  had  assigned  and  delivered  to  him 
specific  personal  property  for  his  life  use,  and  that  upon  her 
death  he  should  pay  the  agreed  value  thereof  to  her  children 
by  a  former  marriage,  and  that  if  she  survive  him  the  said  sum 
together  with  an  additional  amount  should  be  paid  to  her  in 
lieu  of  any  interest  or  dower  in  his  estate.    Nesmith  v.  Piatt, 

Same:  Considenition.  The  marriage  of  parties,  each  owning 
property,  is  an  adequate  consideration  to  support  their  mutual 
antenuptial  contract  settling  their  respective  property  rights 
after  marriage.    Idem, 

Dower:  When  barred.  The  acceptance  and  rece.ipt  by  a  widow 
of  a  specific  sum  from  her  husband's  estate  "in  full  pajrment 
and  settlement  of  all  my  rights  and  interest  in  said  estate" 
amounts  to  a  settlement  and  will  bar  and  estop  her  from 
claiming  any  further  interest    Idem, 

Antenuptial  contract:  Variance  by  paroL  In  the  absence  of  a 
plea  of  fraud  or  alteration  in  the  terms  of  an  antenuptial  settle- 
ment of  property  rights  of  the  parties,  parol  evidence  that  the 
agreement  was  made  solely  for  the  purpose  of  settling  the 
husband's  rights  in  his  wife's  property  is  inadmissible.    Idem, 

Fraud:  Burden  of  proof.  One  alleging  that  an  instrument  to 
which  he  is  a  party  was  procured  by  fraud  and  undue  influence 
has  the  burden  on  that  issue.    Idem, 

Same:  Antenuptial  agreement.  A  widow  seeking  relief  against 
a  fully  executed  antenuptial  contract  with  her  husband,  settling 
her  interest  in  his  estate  and  the  terms  and  conditions  upon 
which  she  is  to  be  repaid  for  property  turned  over  to  him,  has 
the  burden  of  showing  some  defect  in  the  contract  which  will 
defeat  the  same.    Idem, 

Same:  Evidence:  Trust  relation.  Where  the  wife  had  $4,000 
and  the  husband  $30,000  at  the  time  of  their  marriage,  an  ante- 
nuptial contract  providing  that  upon  the  wife's  death  the  hus- 
band should  pay  to  her  children  by  a  former  marriage  the 
amount  of  her  property,  which  she  turned  over  to  him,  and  in 
case  she  outlived  him  she  should  receive  the  same  amount 
from  his  estate  and  $1,000  in  addition  in  lieu  of  her  dower  in- 
terest, both  parties  being  compos  mentis  and  no  fraud  appear- 
ing, was  not  so  inequitable  as  to  afford  any  evidence  of  fraud; 
nor  did  the  parties  occupy  any  such  relation  of  trust  as  to 


INDEX,  785 

Husband  and  Wifb  Contintted 

call  for  affirmative  proof  of  the  fairness  of  the  agreement 
when  contested  by  the  wife.    Idem. 

Antenuptial  contract:  Release  of  dower:  Consideration.  Even 
though  the  husband  did  not  receive  all  of  the  wife's  estate 
under  the  contract,  still  the  agreement  to  pay  the  additional 
$1,000  and  the  consideration  of  marriage  was  sufficient  consid- 
eration to  support  the  wife's  promise  not  to  claim  any  dower 
in  his  estate.    Idem. 

Dower:    Conveyance  before  marriage:    Presumption  of  fraud. 

A  presumption  of  fraudulent  intent  to  deprive  the  wife  of  her 
marital  rights,  which  she  would  otherwise  acquire,  arises  frpm 
a  secret  conveyance  by  the  husband  just  prior  to  the  marriage; 
even  though  there  was  no  actual  misrepresentation,  and  the 
conveyance  was  to  his  children  by  a  former  marriage.  Wal- 
lace V.  Wallace,  169. 

Same:  Limitation  of  action.  The  statute  of  limitations  does 
not  begin  to  run  against  the  dower  interest  of  a  wife,  in  lands 
secretly  conveyed  by  the  husband  in  contemplation  of '  their 
marriage,  until  her  interest  has  become  consummated  by  the 
death  of  the  husband.    Idem. 

Same:  Estoppel.  Mere  knowledge  by  the  widow  that  a  grantee 
of  lands,  secretly  conveyed  by  the  husband  in  contemplation 
of  their  marriage,  was  about  to  purchase  the  interest  of  other 
grantees  therein,  will  not  estop  her  from  asserting  her  dower 
interest  upon  the  death  of  the  husband.    Idem. 

Execution  sale  of  wife's  property  for  husband's  debts:    EstoppeL 

The  rule  that  a  wife  who  permits  the  title  of  her  real  prop- 
erty to  be  and  remain  in  her  husband  is  estopped  to  deny  the 
husband's  title,  as  against  third  parties  who  in  good  faith  ex- 
tend credit  to  the  husband  on  the  strength  of  his  apparent 
title,  has  no  application  in  favor  of  a  silent  purchaser  of  an 
outstanding  dishonored  note  of  the  husband.  Moore  v.  Rawl- 
ings,  284. 

Same.  The  silent  purchaser  of  a  husband's  note  who  knew  just 
prior  to  the  purchase  and  the  debtor's  marriage  that  he  had  no 
property,  and  who  made  no  investigation  save  an  inspection 
of  the  deed  record  cannot  sell  on  execution  land  belonging  to 
the  wife,  the  apparent  title  to  which  is  in  the  husband,  to  sat- 
isfy the  note.    Idem. 

Power  of  attorney:  Alienation  of  dower  interest  The  dower 
interest  of  the  wife  cannot  be  alienated  by  the  husband  under 
a  power  of  attorney  from  the  wife;  as  the  same,  under  Code, 
section  3154,  is  not  the  subject  of  contract  between  them. 
Swartz  V.  Andrews,  261. 
Vol.  137  Ia*— 60 
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Same:  Constitutional  law:  Due  process.  Since  the  wife  is 
prohibited  by  statute  from  authorizing  her  husband  by  a  power 
of  attorney  to  alienate  her  dower  interest  in  his  property,  a 
legalizing  act  of  the  legislature  intended  to  afiFectuate  a  convey- 
ance of  that  character  is  unconstitutional  and  void.    Idem. 

Same.  A  legalizing  act  will  not  be  given  effect  to  vitalize  the 
husband's  illegal  conveyance  of  his  wife's  dower  interest,  which 
had  become  vested  by  his  death  prior  to  its  passage.    Idem, 

Conveyance  of  dower:    Power  of  attorney:    Curative  act.    The 

curative  act  of  1902,  relating  to  a  conveyance  by  one  spouse 
of  the  inchoate  interest  of  the  other  under  a  power  of  attor- 
ney, has  no  application  to  a  power  of  attorney  executed  by  the 
wife  alone;  it  contemplates  a  joint  instrument  involving  mu- 
tual benefits  and  obligations.    Idem, 

Voluntary  service:  Liability  of  wife.  In  the  absence  of  an 
express  agreement  to  that  effect  a  wife  is  not  liable  for  services 
rendered  her  husband;  nor  is  a  sister  liable  to  her  brother  for 
his  services  rendered  her  with  the  express  assurance  that  no 
charges  would  be  made  therefor;  and  an  unexpressed  purpose 
in  his  own  mind  with  respect  thereto  cannot  be  relied  upon  to 
defeat  such  assurance.     Cochran  v.  Zachery,  585. 

INDICTMENT.    See  Criminal  Law. 

INHERITANCE.    See  Adoption  op  Children. 

INITIATIVE  AND  REFERENDUM.    See  Statutes. 

INJUNCTIONS.     See    Intoxicating    Liquors  —  Judgments  — 
Municipal  Corporations. 

Violation  of  order:  Contempt  A  temporary  mandatory  injunc- 
tional  order  issued  by  a  court  having  jurisdiction,  though 
erroneous,  is  not  void  and  must  be  obeyed  until  set  aside  or 
reversed.  Evidence  in  the  instant  case  is  held  to  show  in- 
tentional violation  of  the  injunction  rendering  complainant 
guilty  of  contempt.     Hatlestad  v.  Hardin  Co.  Dist.  Court,  146. 

INSANITY.      See  Municipal  Corporations. 

INSTRUCTIONS.    See  Criminal  Law,  Subhead  Instructions. 
See  also  Fraud  —  PHVsiaANS. 

Where  the  instructions  given  state  the  law,  if  anything  further 
is  desired  it  should  be  requested.    Vorhes  v.  Buchwald,  721. 

Damages:  Harmless  error.  A  defendant  in  whose  favor  a  ver- 
dict is  rendered  in  a  personal  injury  action  cannot  complain 
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of  an  error  in  the  rule  of  damages  given  by  the  court.    Mc- 
Mahon  v.  Iowa  Ice  Co.,  368. 

Modification:  Submission  by  request:  Prejudice.  Submission 
of  a  requested  instruction  after  modification  by  the  court,  as 
having  been  asked  by  one  of  the  parties,  is  not  prejudicial, 
where  the  instruction  correctly  states  the  law  and  the  modi- 
fication simply  defines  the  limitation  of  the  rule  to  prevent 
misapprehension  of  its  force  and  application.  Farreli  v.  Citi- 
zens' Light  &  Ry.  Co.,  309. 

Presumption  as  to  instructions.  Where  none  of  the  evidence 
is  before  the  appellate  court  it  will  be  presumed  that  the  in- 
structions were  based  on  the  condition  of  the  record  at  the 
time  they  were  given.    Hawkins  v.  Young,  281. 

Same.  Where  the  instructions  are  not  all  incorporated  in  the 
record  on  appeal  it  will  be  presumed  that  those  given  correctly 
embody  the  law  of  the  case.    State  v.  Smith,  6. 

Review.  Where  no  exceptions  to  the  instructions  were  taken 
upon  the  trial  the  appellate  court  may  properly  decline  to  con- 
sider the  matters  of  error  contended  for.    Idem. 

Same.  Instructions  not  excepted  to  when  given  or  in.  the  motion 
for  a  new  trial  will  not  be  considered  on  appeal.  Hibbets  v. 
Threlkeld,  164. 

Submission  of  issues.  Where  there  is  evidence  tending  to  sup- 
port a  plea  of  fraudulent  concealment  of  the  true  condition  of 
animals  when  sold  the  issue  should  be  submitted.  Boylan  v. 
McMillan,  142. 

Submission  of  issues.  A  party  cannot  complain  of  the  submis- 
sion of  an  issue  concerning  which  there  is  a  substantial  con- 
flict in  the  evidence.    Schminkey  v.  Sinclair  &  Co.,  130 

To  be  construed  as  a  whole.  The  court's  instructions  must  be 
'  construed  as  a  whole  and  if  they  are  not  misleading  when  so 
considered,  and  they  announce  correct  propositions  of  law,  a 
reversal  will  not  be  ordered  because  a  single  paragraph  deals 
with  but  part  of  the  propositions  presented.  Savings  Bank  v. 
Claussen,  73. 

INSURANCE. 

Life  insurance:  Applicant's  health:  Deceit:  Estoppel  Mere 
ill  health  at  the  time  of  procuring  insurance  constitutes  no  de- 
fense to  an  action  upon  the  policy;  and  unless  the  insured  pur- 
posely misled  the  agent  of  the  company  who  solicited  the  in- 
surance into  recommending  the  risk,  where  but  for  such  de- 
ception he  would  not  have  done  so,  the  company  is  estopped 
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to  raise  the  question  of  insured's  health  at  the  time  of  issuance 
and  delivery  of  the  policy.    Roe  v.  Ins.  Ass'n,  690. 

Same:  False  statements  to  examiner.  To  constitute  fraud  in 
procuring  life  insurance  by  means  of  false  statements  to  the 
company's  examiner  regarding  the  applicant's  health,  there 
must  have  been  an  intention  to  deceive  and  the  examiner  must 
have  relied  upon  the  false  statements,  or  have  been  misled  by 
the  concealment  of  facts  which  in  good  conscience  the  appli- 
cant should  have  disclosed.  Evidence  held  insufficient  to  show 
fraud.    Idem, 

Same:  False  statements  in  application.  Fraud  cannot  be  predi- 
cated on  the  answers  of  an  applicant  for  insurance,  where  an 
agent  of  the  company  prepares  the  application,  presents  it  for 
signature  with  the  statement  that  it  is  in  accord  with  the  com- 
pany's rules,  and  the  applicant  signs  it  with  no  knowledge  of 
its  contents.  Under  such  circumstances  the  company  is 
estopped  from  setting  up  the  falsity  of  the  answers  as  a  de- 
fense to  an  action  on  the  policy.    Idem. 

Same:  Parol  evidence.  Parol  evidence  is  competent  to  show 
the  circumstances  under  which  an  application  for  insurance 
was  prepared  and  signed,  not  to  contradict  the  writing,  but 
to  estop  the  company  from  asserting  the  falsity  of  the  in- 
sured's statements  therein.    Idem, 

Same:  Harmless  misstatements.  Where  it  is  apparent  that  the 
insured's  misstatements  in  his  application  concerning  his 
health  did  not  mislead  the  company's  medical  examiner,  but 
that  he  relied  wholly  upon  his  own  examination  and  would 
have  approved  the  risk  had  the  statements  been  correct,  the 
company  cannot  complain  thereof.    Idem, 

Same:  EstoppeL  The  provision  in  a  life  policy  that  the  same 
shall  not  become  effective  until  delivered  to  the  insured  while 
in  good  health  is  ineffective,  in  view  of  Code,  section  1812, 
where  the  examiner  for  the  company  approved  the  risk.    Idem, 

Same:  Evidence.  Where  the  incorrect  answers  of  an  applicant 
for  insurance  are  shown  not  to  have  influenced  the  company's 
examiner,  the  weight  ordinarily  given  by  him  to  correct  an- 
swers to  inquiries  was  immaterial.    Idem, 

Same.  The  weight  an  examining  physician  would  have  given  to 
the  diagnosis  of  insured's  attending  physician,  had  he  known 
of  it,  is  competent  on  the  question  of  whether  the  examiner 
was  misled  by  the  insured's  answers  in  his  application.    Idem. 

Forfeiture:  Right  to  insist  upon.  In  a  suit  on  a  policy  of  in- 
surance  the   company   is   not   precluded   from   relying   on  a 
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forfeiture  clause "  contained  in  a  note,  given  by  the  policy 
holder  for  borrowed  money  subsequent  to  issuance  of  the 
policy,  simply  because  a  copy  of  the  note  was  not  attached  to 
or  indorsed  on  the  policy;  since  the  provision  in  the  note 
amounted  to  a  modification  of  the  original  contract  it  was  not 
within  the  provision  of  Code,  section  1741.  Wilson  v.  Royal 
Mutual  Ins.  Co.,  184. 

Nonpajmient  of  premiums:  Forfdtiire:  Waiver.  Acceptance 
of  delinquent  insurance  premiums  in  accordance  with  condi* 
tions  agreed  upon  by  the  parties  at  the  time,  is  not  a  waiver 
of  the  right  to  insist  upon  a  forfeiture  of  the  policy  for  failure 
to  make  timely  payments  of  subsequent  premiums;  especially 
where  insured  was  notified  that  acceptance  of  the  premium 
after  due  was  not  to  be  construed  as  a  waiver  of  the  conditions 
of  the  policy  as  to  future  payment,  or  as  establishing  a  course 
of  dealing  between  the  parties.  Neither  will  acceptance  of 
part  payment  of  a  premium  at  the  time  of  maturity  constitute 
such  waiver.    Idem, 

Same:  Cancellation  of  policy.  Where  a  policy  loan  evidenced 
by  a  note  providing  that  the  company  might  either  cancel  the 
policy  for  nonpayment  of  interest  or  of  principal,  or  interest 
on  the  note,  acceptance  of  premiums  while  there  was  still  past 
due  interest  on  the  note  was  not  a  waiver  of  conditions  as  to 
payment  of  future  premiums;  since  the  payment  was  a  rec- 
ognition of  the  contract  obligation  as  to  premiums,  and  under 
its  option  in  the  note  the  company  could  disregard  the  non- 
payment of  interest  and  cancel  the  policy  for  failure  to  pay 
premiums.    Idem, 

Same:  Notice  of  cancellation.  Where  a  policy  loan  contract 
provides  that  default  in  payment  of  the  premium,  or  the  prin- 
cipal or  interest  on  the  loan,  shall  be  construed  as  an  election 
by  the  insured  to  accept  the  cash  surrender  value  of  the 
policy,  and  also  authorizes  the  company  to  cancel  the  same 
upon  default,  the  company  is  not  required  to  notify  the  insured 
of  the  cancellation  when  the  default  occurs.    Idem, 

INTERVENTION.    See  Equity. 

INTOXICATING  LIQUORS. 

Assessment  of  mulct  tax.  The  mulct  tax  is  not  a  charge  on 
property,  but  is  assessed  against  the  person  because  of  the 
business  in  which  he  is  engaged,  and  is  made  a  lien  upon 
property  simply  to  aid  its  collection;  so  that  the  treas'ijs^r 
has  no  authority  to  assess  the  same  under  the  provisions  m 
Code,    section    1374,    governing    the    assessment    of   property 
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omitted  from  taxation.    In  re  Taxation  Dcs  Moines  Ry.  Co^ 
730. 

Eolation  of  mnkt  law:  Injunction.  The  violation  of  a  condi- 
tion of  the  mulct  law,  as  in  the  sale  of  liquor  on  an  election 
day,  renders  the  business  illegal  and  its  continuance  may  be 
enjoined;  not  merely  because  of  such  particular  violation,  but 
on  the  ground  that  a  continuance  of  the  business  thereafter 
is  the  maintenance  of  a  nuisance.    Hammond  v.  King,  548. 

Same:  Intent.  Intent  is  not  an  element  of  the  offense  involved 
in  a  violation  of  the  liquor  law;  and  therefore  the  advice  of 
police  authorities  that  sales  may  be  lawfully  made  on  a  pro- 
hibited day  is  not  a.  defense  to  a  prosecution  for  a  violation 
of  the  law  in  that  regard.    Idem. 

Same:  Prohibited  sale:  Election  day.  The  sale  of  liquor  by  a 
mulct  saloon  on  the  day  of  a  school  election  is  prohibited  by 
the  provisions  of  the  mulct  law.    Idem, 

JUDGMENTS. 

Adjudication.  There  is  no  adjudication  of  issues  involved  in  a 
petition  which  is  dismissed  without  prejudice  before  final  sub- 
mission of  the  case.     Ft.  Madison  Ry.  Co.  v.  Hughes,  122. 

Same:  How  taken  advantage  of.  Former  adjudication  or  other 
matter  in  bar  or  abatement  of  a  subsequent  action  can  only 
be  taken  advantage  of  by  a  plea;  it  cannot  be  tried  upon 
affidavits  or  an  ex  parte  showing.    Moon  v.  Hartsuck,  236. 

Judgment  on  avrard:  Reversible  error.  While  it  is  improper  to 
enter  judgment  on  the  award  of  a  jury  in  condemnation  pro- 
ceedings, still  such  an  error  will  not  work  a  reversal  of  the 
case,  but  the  judgment  will  be  set  aside  and  a  proper  disposi- 
tion of  the  proceeding  will  be  made  by  the  appellate  court 
Richardson  v.  City  of  Centerville,  253. 

Restraint  of  judgments:  Bond.  It  is  only  where  it  is  sought  to 
restrain  the  enforcement  of  a  judgment  because  of  its  alleged 
invalidity  that  the  injunction  bond  must  be  conditioned  to  pay 
the  judgment  if  upheld;  the  statute  does  not  apply  where  the 
only  relief  demanded  is  the  restraint  of  a  judgment  against 
particular  property,  which  can  be  granted  without  impairing 
the  validity  of  the  judgment.     Lindberg  v.  Thomas,  48. 

Same:  Form.  A  suit  in  equity  may  be  maintained  to  enjoin 
enforcement  and  cancel  a  decree,  on  the  ground  that  it  is 
void  as  against  plaintiff  and  his  property,  and  is  not  required 
to  be  entitled  as  in  the  original  action.    Idem, 

Same:    Although  a  judgment  may  have  been  entered  without 
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jurisdiction  relief  will  not  be  granted  against  it  if  the  judg- 
ment plaintiff  has  a  valid  claim  on  which  it  was  rendered  to 
which  there  is  no  defense.    Idem, 

Jurisdiction:  Notice  of  suit  The  acceptance  of  service  of  no- 
tice and  appearance  in  the  action  by  an  attorney  who  has  no 
authority  to  act  in  the  premises  does  not  confer  jurisdiction, 
and  a  judgment  based  thereon  is  invalid.    Idem, 

Limitation  of  effect  A  decree  limiting  its  effect  to  property 
described  therein,  for  the  evident  purpose  of  avoiding  the 
incumbrance  of  other  land  of  the  judgment  defendant,  will 
not  prevent  its  collection  from  other  property.    Idem, 

Vacation  of  default  judgment  A  judgment  by  default  may  prop- 
erly be  set  aside  after  the  term  on  a  showing  that  defendant 
made  inquiry  of  the  clerk  of  court  regarding  the  filing  of 
the  suit  against  him,  after  the  date  for  filing  fixed  in  the 
original  notice,  and  was  informed  that  no  petition  had  been 
filed,  but  relying  on  the  erroneous  information  made  no  ap- 
pearance at  the  term.    Logan  v.  Southall,  372. 

Vacation  for  fraud.  A  court  of  equity  may  vacate  a  judgment 
on  the  ground  of  fraud  practiced  in  obtaining  the  same,  in 
an  action  brought  after  the  time  allowed  by  statute  for  grant- 
ing a  new  trial,  but  such  fraud  must  be  something  extrinsic 
and  collateral  to  the  questions  examined  and  determined  in 
the  original  action;  so  that  falsely  representing  in  a  sworn 
petition  in  an  action  to  quiet  title,  that  plaintiff  was  the  owner 
in  fee  of  the  lands  described  therein,  is  not  such  fraud  as  will 
authorize  a  court  of  equity  to  set  the  judgment  aside.  Rich- 
ards V.  Moran,  330. 

Same.  The  mere  prosecution  of  an  unfounded  claim,  or  errone- 
ous allegation  as  to  a  fact  is  not  ground  for  setting  the  judg- 
ment aside  under  Code,  section  4091;  so  that  the  taking  of  a 
personal  judgment  for  a  special  assessment  of  street  improve- 
ment against  one  not  the  owner  of  the  property  when  the 
assessment  became  a  lien  and  not  therefore  personally  liable, 
based  on  an  assumption  of  ownership  without  an  express  alle- 
gation to  that  effect,  does  not  constitute  fraud  which  will  au- 
thorize a  vacation  of  the  judgment.  Hedrick  v.  Smith  & 
Reed,  625. 

Same:  Casualty  or  misfortune.  Although  an  attorney  is  gen- 
erally employed  to  look  after  a  client's  business,  yet  if  the 
client  fails  to  advise  him  of  the  commencement  of  a  particular 
action  so  that  he  may  appear  and  defend,  such  negligence  will 
bar  the  right  to  have  the  judgment  set  aside  on  the  ground  of 
unavoidable  casualty.    Idem, 
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Same:  Time  of  commencing  action.  An  action  under  Code, 
section  4091,  to  vacate  a  judgment  on  the  ground  of  fraud  or 
casualty,  after  the  expiration  of  the  time  fixed  by  statute,  can 
only  be  maintained  upon  a  showing  of  good  cause  for  not 
having  acted  within  the  time;  and  where  it  appeared  that 
plaintiffs  agent  knew  of  the  judgment  within  three  months  of 
its  rendition  the  proceeding  to  vacate  will  not  lie.    Idem. 

Failure  to  file  verdict.  A  judgment  entered  upon  a  verdict 
which  was  not  filed  and  made  a  part  of  the  record  should 
be  set  aside  on  motion.    Heim  Brewing  Co.  v.  Hamilton,  376. 

SitUB  of  judgment  The  situs  of  a  judgment  in  an  attachment 
proceeding  against  a  nonresident  is  the  place  of  its  record 
entry.    Gilman  v.  Heitman,  336. 

JURIES. 

Grand  jury  clerk:  Qualification.  The  fact  that  the  clerk  of  a 
grand  jury  is  a  woman  does  not  render  her  an  unauthorized 
and  unfit,  person  to  serve  in  that  capacity,  and  in  the  absence 
of  a  showing  tp  the  contrary  it  will  be  presumed  that  she 
was  duly  appointed  and  observed  all  provisions  of  law.  State 
V.  Pitkin,  22. 

JURISDICTION.  See  Judgments  —  Justice  of  the  Peace  — 
Attachment:  Jurisdiction  of  justice.  The  jurisdiction  of  a  jus- 
tice of  the  peace  in  an  attachment  proceeding  against  a  non- 
resident is  limited  by  Code,  section  4480,  to  the  county  and 
township  wherein  the  property  is  found.  Gilman  v.  Heitman, 
336. 

JUSTICE  OP  THE  PEACE.  See  Jurisdiction. 
Jurisdiction:  Amount  involved.  A  justice  of  the  peace  has  no 
jurisdiction  to  enter  judgment  on  default  upon  two  notes 
united  in  one  suit,  where  the  aggregate  demand  exceeds  one 
hundred  dollars,  even  though  each  note  contains  a  consent  to 
jurisdiction  of  a  larger  sum;  and  such  a  jurisdictional  defect 
cannot  be  cured  by  a  dismissal  of  part  of  the  claim  prior  to 
judgment.     Nauman  v.  Nauman,  233. 

LANDLORD  AND  TENANT.    See  Mechanics'  Liens. 

Leases:    Assignment:    Liability  of  assignee  for  rent.    Although 

a  lessor  may  be  entitled  to  rent  for  the  full  term  of  the  lease 

from  the  lessee,  notwithstanding  a  destruction  of  the  building 

by  fire,  yet  he  cannot  recover  the  full  amount  from  the  as- 
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signee  of  the  lessee  without  showing  that  by  the  terms  of  the 
assignment  the  assignee  was  obligated  to  pay  the  same;  since  it 
may  have  been  assigned  for  a  shorter  period.  Norton  v. 
Hinecker,  750. 

LARCENY.    See  Criminal  Law. 

LEASES.    See  Landlord  and  Tenant. 

LIENS.    See  Mechanics'  Liens. 

LIFE  ESTATES.    See  Estates  of  Decedents. 

LIMITATION    OF    ACTIONS.    See    Account  —  Equity  —  Hus- 
band  AND   Wife  —  Mortgages  —  Railroads. 

LIVERY  STABLE  KEEPERS. 

Damage  to  rig:  Liability:  Evidence.'  On  review  of  the  evi- 
dence in  an  action  to  recover  damages  to  a  livery  rig,  the  re- 
sult of  the  alleged  negligence  of  the  party  driving  the  same,  it 
is  held  that  the  damage  was  the  result  of  an  accident  pure 
and  simple  for  which  no  one  was  liable.  Greenlee  Bros.  v. 
Eggert,  120. 

LOCAL  AND  SPECIAL  LAW.S.    See  Statutes. 

MALICIOUS  CONDUCT.    See  Railroads. 

MALICIOUS  PROSECUTION. 

Malice:  Probable  cause.  Although  malice  and  probable  cause 
may  be  inferred  from  the  commencement  of  a  criminal  prose- 
cution for  the  purpose  of  collecting  a  civil  debt,  still  the  mere 
having  of  a  civil  claim  and  endeavor  to  collect  it  at  the  time 
of  commencement  of  criminal  proceedings  is  not  ground  for 
malicious  prosecution.    Vorhes  v.  Buchwald,  721. 

Same:  Evidence.  In  an  action  for  malicious  prosecution  it  ap- 
peared that  defendant  had  a  lien  upon  goods  of  a  third  party 
and  that  plaintiff  removed  the  goods,  whereupon  defendant 
caused  his  arrest,  but  upon  learning  that  plaintiff  removed  the 
goods  under  direction  of  the  owner  the  prosecution  was  dis- 
missed. Held,  that  a  rejection  of  testimony  of  the  one  in  charge 
of  the  premises  where  the  goods  were  kept,  as  to  conversation 
with  the  wife  of  the  third  party  was  not  prejudicial,  it  not 
appearing  that  she  had  any  authority  to  thake  arrangements 
by  which  the  goods  were  to  be  held;  or  that  the  same  tended 
to  support  any  defense  interposed.    Idem. 

Exclusion  of  evidence.  Exclusion  of  evidence  in  a  malicious 
prosecution  by  the  officer  who  held  the  warrant  for  plaintiff's 
arrest,   as   to  his   efforts   to,  find   the   property   plaintiff  was 
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charged  with  taking  was  not  prejudicial,  although  its  purpose 
was  to  show  concealment  and  therefore  affording  ground  for 
belief  that  it  was  improperly  taken.    Idem, 

Same.  Exclusion  of  evidence  as  to  rent  due  defendant  for  which 
he  had  a  lien  upon  goods  plaintiff  was  charged  with  wrongfully 
removing  was  not  prejudicial,  in  the  absence  of  a  showing 
that  plaintiff  had  knowledge  of  such  indebtedness.    Idem. 

Oppression  in  office:  Distinction.  Recovery  cannot  be  had  in 
an  action  for  malicious  prosecution  without  a  showing  of 
malice  and  probable  cause,  but  the  question  for  probable  cause 
is  not  involved  in  an  action  for  oppression  in  office.  Miller 
v.  Runkle,  155. 

Probable  cause:  Remission  of  fine.  In  an  action  for  malicious 
prosecution  a  conviction  is  prima  facie  evidence  of  probable 
cause,  which,  if  uncontradicted  will  establish  that  fact;  and  a 
remission  of  the  fine  upon  conviction  has  no  tendency  to  nega- 
tive probable  cause.    Idem, 

MARRIAGE  AND  DIVORCE. 
Divorce:  Grounds:  Pregnancy  before  marriage.  The  fact  that 
a  husband  had  carnal  knowledge  of  his  wife  prior  to  marriage 
will  not  preclude  a  divorce  on  the  ground  of  her  pregnancy  by 
another  at  that  time,  where  he  was  wrongfully  induced  by 
the  wife  to  believe  that  her  condition  was  the  result  of  his 
intercourse.    Wallace  v.  Wallace,  37. 

Same:  Legitimacy  of  issue:  Presumption.  A  child  born  at 
any  time  during  wedlock  is  presumed  a  legitimate  issue;  but 
this  may  be  rebutted  by  showing  the  husband  incompetent,  or 
that  he  had  no  access  to  the  mother,  or  was  absent  during  the 
period  at  which  the  child  must  have  been  begotten,  or  was 
present  under  such  circumstances  as  clearly  preclude  the  idea 
of  paternity.    Idem, 

Same:  Evidence.  In  an  action  for  divorce  on  the  ground  that 
the  wife  was  pregnant  by  another  at  the  time  of  marriage, 
neither  the  declarations  nor  the  evidence  of  either  spouse  is 
competent  on  the  question  of  access  or  nonaccess  of  one  to 
the  other;  but  this  does  not  prohibit  the  use  in  evidence  of 
the  wife's  admissions  of  illicit  relations  with  one  other  than 
her  husband.    Idem, 

Divorce:  Fraud:  New  triaL  A  court  of  equity  has  power  to 
grant  a  new  trial  in  an  action  for  divorce  where  the  decree  was 
procured  by  fraud,  although  the  petition  for  new  trial  was  not 
filed  within  the  statutory  period;  but  the  fraud  authorizing  a 
new  trial  under  this  rule  must  be  extrinsic  or  collateral  to  the 
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matter  directly  involved  in  the  original  decree.    Tollefson  v. 
ToUcfson,  151. 

Same.  Where  the  petition  for  a  new  trial  in  a  divorce  action 
discloses  a  plan  on  the  part  of  the  plaintiff  to  bring  about  a 
separation  and  to  secure  all  the  property  acquired  by  the  joint 
efforts  of  the  parties,  the  court  is  justified  in  granting  the  peti- 
tion, though  not  filed  within  the  statutory  period;  even  though 
the  defendant  also  alleges  in  the  petition  that  the  divorce  was 
obtained  by  the  false  and  fraudulent  allegations  of  desertion. 
Idem, 

MASTER  AND  SERVANT.    See  Nkgugence. 

MECHANICS'  LIENS. 

As  against  tenant  in  possession.  A  tenant  who  constructs  an 
improvement  for  his  own  use  and  benefit,  with  the  knowledge 
and  consent  of  the  owner  of  the  property,  is  an  owner  within 
the  meaning  of  the  mechanic's  lien  law,  and  a  lien  will  lie 
for  materials  purchased  by  him  with  which  to  make  the  im- 
provement.   Webster  City  Rad.  Co.  v.  Chamberlin,  717. 

Same:  Liability  of  purchaser.  A  personal  judgment  should  not 
be  entered  against  a  purchaser  of  property  subject  to  a  me- 
chanic's lien,  who  has  not  assumed  or  agreed  to  pay  the  claim. 
Idem, 

Same:  Sufficiency  of  petition.  Where  the  statement  for  a  me- 
chanic's lien  is  attached  to  and  made  part  of  the  petition  in  an 
action  to  enforce  the  lien,  and  it  recites  that  the  materials  were 
furnished  under  a  contract  with  the  owner,  it  is  sufficient ;  al- 
though the  petition  fails  to  allege  that  the  materials  were  fur- 
nished under  a  contract  with  the  owner.    Idem, 

Same:  Discharge  in  bankruptcy.  A  discharge  in  bankruptcy 
will  not  amount  to  a  defense  to  an  action  to  enforce  a  me- 
chanic's lien,  where  the  account  was  not  scheduled  and  the 
creditors  had  neither  notice  nor  knowledge  of  the  proceedings 
in  bankruptcy.    Idem. 

MENTAL  INCAPACITY.    See  Conveyances. 

MISCONDUCT.    See  New  Trial. 

MISTAKE.     See  Real  Property. 

MORTGAGES. 

Conditional  conveyances:  Mortgages:  Evidence.  Whenever 
there  is  a  doubt  as  to  whether  a  transaction  amounts  to  a  con- 
ditional sale,  or  to  a  mortgage,  a  court  of  equity  will  resolve 
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the  doubt  in  favor  of  the  grantor.    Evidence  held  to  estab- 
lish a  mortgage.    Kinkead  v.  Peet,  692. 

Same.  Where  the  mortgagee  takes  a  conveyance  of  the  mort- 
gaged property,  the  question  of  whether  the  grantor's  debts 
are  extinguished  by  the  conveyance  is  to  be  determined  from 
the  facts  and  circumstances  surrounding  the  transaction;  and 
parol  evidence  is  admissible  to  show  its  true  nature.  Evidence 
held  that  the  transaction  was  intended  as  a  mortgage.    IdewL 

Deeds:  When  a  mortgage:  Bona  Ude  purchaser:  Constmctivc 
notice.  A  deed  given  as  security  with  a  separate  contract  for 
reconveyance  upon  payment  of  the  loan  amounts  to  a  mort- 
gage, although  the  deed  operates  to  pass  the  legal  title,  and  a 
record  of  the  deed  is  constructive  notice  of  the  rights  of  the 
grantee :  but  a  subsequent  purchaser  from  the  same  grantor,  in 
the  absence  of  investigation,  is  not  thereby  charged  with  no- 
tice of  the  rights  of  a  third  party  under  an  assignment  of  the 
unrecorded  contract  of  reconveyance.  Lindberg  v.  Thomas, 
48. 

Enforcement:  Lunitations.  Where  judgment  has  been  entered 
upon  a  note  secured  by  mortgage,  prior  to  a  limitation  of  the 
right  of  action  on  the  note,  the  judgment  creditor  may  enforce 
the  lien  of  his  mortgage  as  against  subsequent  purchasers, 
whether  the  judgment  be  treated  as  valid  or  as  a  new  promise 
which  sets  the  limitations  statute  running  anew.  Gilman  v. 
Hoitman,  336. 

Same.  The  holder  of  a  note  secured  by  mortgage  may  take 
judgment  on  the  note  without  releasing  the  lien  of  the  mort- 
gage, and  he  may  subsequently  foreclose  the  mortgage  within 
the  life  of  the  judgment.    Idem, 

Debts  secured  by  same  mortgage:  Acquisition  of  tax  title  by 
one  lienholder.  Where  several  parties  hold  notes  secured  by 
the  same  mortgage,  one  of  such  lienholders  cannot  obtain  the 
fee  from  the  mortgagor  in  extinguishment  of  his  claim,  and 
then  perfect  his  title  as  against  his  fellow  lienholders  by 
subsequently  acquiring  a  tax  title  under  a  lien  for  taxes  which 
existed  at  the  time  he  acquired  the  fee.    Idem. 

Same:  Limitation  of  actions.  Where  an  action  is  brought  to 
settle  the  rights  of  lienholders  and  not  to  set  aside  a  tax  deed 
to  the  property  acquired  by  one  of  the  parties,  the  statute 
limiting  actions  for  the  recovery  of  real  property  sold  for 
taxes  has  no  application.    Idem. 

MUNICIPAL  CORPORATIONS. 

Counties:    Insane  persons:    Support.    A  board  of  supervisors 
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has  power  under  the  statute  to  enter  into  a  contract  whereby 
the  labor  of  an  insane  person,  kept  at  the  county  poor  farm, 
shall  be  accepted  in  partial  satisfaction  of  his  support  and  care. 
Marshall  County  v.  Lippincott,  102. 

Condemiiation:  Sewers:  Measure  of  recovery:  Evidence. 
While  it  is  the  rule  that  damages  for  the  improper  construc- 
tion of  a  public  improvement  cannot  be  recovered  in  a  con- 
demnation proceeding,  still  it  is  competent  to  show  that  a 
sewer  properly  constructed  will  depreciate  the  value  of  the 
tract  remaining  in  proximity  with  its  outlet  by  polluting  the 
atmosphere  in  that  locality;  and  this  fact  may  be  considered 
by  the  jury  in  estimating  the  damage  to  the  land  owner. 
Richardson  v.  City  of  Centerville,  253. 

Same.  The  measure  of  damage  to  a  land  owner  for  the  con- 
struction of  a  sewer  upon  his  premises  is  the  difference  in  the 
value  of  the  tract  immediately  before  and  immediately  after 
the  appropriation;  so  that  what  the  owner  may  have  previ- 
ously received  for  a  railroad  right  of  way  over  the  same  tract 
is  wholly  immaterial.    Idem, 

Construction  of  sewers:  Notice:  Waiver  of  defect.  While  it 
is  the  general  rule  that  proceedings  for  the  special  assessment 
of  property  must  be  in  strict  compliance  with  the  statute,  still 
there  may  be  a  waiver  of  defects  and  irregularities  which  do 
not  mislead  the  property  owner,  so  that  the  tax  will  not  be 
invalidated  thereby;  as  where  there  was  a  defective  descrip- 
tion of  the  proposed  location  of  sewers  which  would  have 
been  fatal  to  the  jurisdiction  of  the  council,  had  not  the  ob- 
jecting property  owners  appeared  and  objected  to  the  location 
of  the  sewer  and  assessments  on  entirely  different  grounds. 
Reed  v.  City  of  Cedar  Rapids,  107. 

Same:  Piling  of  plat  and  schedule.  Where  the  plat  and  sched- 
ule for  the  construction  of  a  sewer  was  properly  filed  in  the 
office  of  the  city  recorder,  although  subsequently  removed  to 
the  city  engineer's  office  in  the  same  building  where  it  re- 
mained subject  to  inspection  during  the  further  progress  of 
the  work,  the  statute  relating  to  filing  the  same  was  sufficiently 
complied  with;  especially  as  no  prejudice  was  shown  arising 
from  such  removal.    Idem. 

Same:  When  the  plat  and  schedule  for  the  construction  of  a 
sewer,  as  filed  with  the  city  recorder,  contains  all  the  require- 
ments of  the  statute  there  is  no  necessity  of  filing  a  duplicate 
of  the  same  after  the  work  is  completed.    Idem. 

Constitutional  law:  Due  process.  The  failure  of  the  statute  to 
fix  a  certain  time  for  the  hearing  of  objections  to  the  con- 
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struction  of  a  sewer  and  levy  of  an  assessment  therefor  by  the 
city  council  is  not  fatal  to  its  constitutionality,  in  that  it  per- 
mits the  taking  of  property  without  due  process  of  law;  the 
right  of  appeal  to  the  district  court  is  sufficient  to  meet  the 
constitutional  requirement  of  due  process.    Idem. 

Special  assessment:  Benefits.  In  determining  the  benefits  to 
property  by  the  construction  of  a  sewer  it  is  proper  to  con- 
sider the  frontage,  and  this  will  not  constitute  an  assessment 
by  the  old  front  foot  rule  rather  than  according  to  the  benefits 
conferred.    Idem, 

Same.  Where  provision  was  made  to  extend  water  service  co- 
extensive with  a  constructed  sewer  it  is  proper,  in  determining 
the  benefits  of  the  sewer,  to  compute  the  same  on  the  basis  of 
a  complete  water  service.    Idem. 

Dedication  of  streets.  An  administrator  having  mere  power  to 
sell  the  land  of  his  decedent  to  pay  debts  cannot  dedicate  any 
part  of  the  same  as  a  public  street.  Davis  v.  Town  of  Bona- 
parte, 196. 

Same:  Implied  dedication:  Intent:  Public  use.  To  constitute 
an  implied  dedication  of  land  there  must  have  been  an  intent 
on  the  part  of  the  owner  to  set  it  apart  for  public  use;  and 
also  a  knowledge  of  such  use,  which  knowledge  will  not  be 
inferred  from  use  alone.  Evidence  held  insufficient  to  show 
the  owner's  intent  to  dedicate  land  for  street  purposes.    Idem. 

Highway:  Prescription:  Evidence.  To  establish  a  highway  by 
prescription  the  use  must  have  been  general,  continuous  and 
uninterrupted  for  the  full  statutory  period;  and  the  owner 
must  have  had  express  notice,  independent  of  the  mere  use, 
that  a  highway  was  claimed.  Evidence  held  insufficient  to  es- 
tablish a  highway  by  prescription.    Idem. 

Same.  The.  extent  of  a  highway  established  by  prescription  is 
limited  to  the  land  used  for  that  purpose;  and  to  justify  a 
finding  that  the  place  is  a  public  way,  rather  than  one  for 
private  uses,  the  evidence  must  be  clear  and  satisfactory. 
Idem. 

Same.  The  public  right  in  a  highway  established  either  by  dedi- 
cation or  prescription  is  subject  to  existing  private  uses.    Idem. 

Same:  Personal  injury:  Liability.  To  render  a  town  liable  for 
a  personal  injury  caused  by  falling  into  an  open  cellarway, 
the  accident  must  have  occurred  in  a  public  way  and  not  upon 
private  premises;  and  unless  the  cellarway  was  a  public 
nuisance  the  owner  of  the  premises  is  not  liable  to  a  mere 
licensee,   or  trespasser.    Idem. 
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Liability  for  street  obstructions:  Ultra  vires.  Where  a  police 
officer  places  an  obstruction  in  a  public  street  at  the  direction 
of  the  mayor  his  act  is  that  of  the  city,  and  it  cannot  escape 
liability  for  an  injury  to  a  traveler  caused  thereby,  either  on 
the  ground  that  it  is  not  liable  for  the  act  of  the  officer,  or 
that  his  act  was  ultra  vires,  Shinnich  v.  City  of  Marshalltown, 
72. 

Street  obstructions:    Personal  injury:    Contributory  negligence. 

A  sidewalk  may  be  temporarily  obstructed  for  a  lawful  purpose 
and  a  pedestrian  is  bound  to  be  on  the  lookout  for  such  ob- 
structions. In  the  instant  case  the  plaintiff  was  guilty  of 
contributory  negligence  in  failing  to  observe  a  section  of  a  bill- 
board lying  upon  the  walk,  and  which  workmen  were  then 
engaged  in  tearing  down  and  removing.     Ryan  v.  Foster,  737. 

Same:  Negligence.  A  disabled  vehicle  which  is  permitted  to 
remain  in  a  public  street  for  an  unreasonable  length  of  time, 
and  in  a  position  calculated  to  frighten  ordinarily  gentle 
horses,  is  an  obstruction  and  a  nuisance;  and  the  city  is  liable 
for  an  injury  which  naturally  follows  from  the  negligent  act, 
although  no  one  would  have  reasonably  apprehended  the  dan- 
ger.   Cutter  V.  City  of  Des  Moines,  643. 

Same.  Where  a  disabled  bobsled  with  the  box  removed  so  as 
to  present  an  unusual  appearance  had  remained  in  a  public 
street  for  two  days  prior  to  the  fright  of  plaintiff's  horse,  and 
his  consequent  injury,  the  question  of  whether  there  had  been 
sufficient  time  for  the  city  to  have  known  and  removed  the 
same  prior  to  plaintiffs  accident  was  for  the  jury;  and  the 
evidence  was  sufficient  to  support  a  verdict  involving  negli- 
gence, of  the  city.    Idem. 

Damages:  Loss  of  time:  Pleading.  A  petition  alleging  per- 
manent disability  as  the  result  of  injuries  is  sufficient  to 
authorize  recovery  for  future  loss  of  time.    Idem. 

Street  railways:    Interference  with  same:    Moving  of  buildings. 

Where  a  street  railway  company  has  lawfully  acquired  the 
right  to  occupy  the  streets  of  a  city,  the  right  to  operate  its 
lines  cannot  be  interfered  with,  its  franchise  impaired  or  prop- 
erty destroyed,  for  the  purpose  of  enabling  another  to  use  the 
street  in  moving  buildings.  Ft.  Madison  Ry.  Co.  v.  Hughes, 
122. 

Same:  Injunction:  Recovery  upon  bond.  To  recover  on  an  in- 
junction bond,  in  an  action  restraining  interference  with  a 
street  car  line  by  the  moving  of  buildings,  it  must  be  shown 
that  there  was  no  threat  to  tear  down  the  companies'  over- 
head construction.    Idem. 
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MUNICIPAL  LEGISLATIVE  ACTS.    See  Statutes. 
MURDER.    See  Criminal  Law. 

NEGLIGENCES    See  Highways  —  Telegraph  and  Telephones 
—  Railroads. 
Automobile  accident:    Negligence:    Excessive  q>eed:    Evidence. 

In  an  action  for  injuries,  the  alleged  result  of  defendant's  negli- 
gence in  the  operation  of  an  automobile,  the  evidence  is  held 
insufficient  to  warrant  a  finding  that  the  defendant  drove  at  an 
excessive  rate  of  speed.    Needy  v.  Littlejohn,  704. 

Same:  Passing  of  vehicles:  Negligence:  Proximate  cause: 
Evidence.  While  the  statute  requires  a  person  with  a  vehicle 
on  a  public  highway  to  turn  to  the  right  and  give  one-half  of 
the  traveled  road,  on  meeting  another  vehicle,  still  failure  to  do 
so  is  not  conclusive  evidence  of  negligence;  as  where  the 
other  party  is  entirely  out  of  the  traveled  road  and  there  is 
room  to  pass  on  the  beaten  track  without  danger:  it  is  only 
where  failure  to  observe  the  statute  is  the  proximate  cause 
of  an  injury  that  liability  attaches.  Evidence  held  sufficient  to 
require  submission  of  the  question  of  proximate  cause  to  the 
jury.    Idem. 

Contributory  negligence:  Submission  of  issue.  Where  the 
plaintiff  testified  that  he  looked  and  discovered  no  approaching 
car  as  he  drove  upon  the  crossing,  notwithstanding  his  testi- 
mony is  strongly  discredited  by  the  location  and  surroundings 
as  shown  by  the  evidence,  the'  question  of  his  contributory 
negligence  was  properly  submitted.    Doherty  v.  Ry.  Co.,  358. 

Master  and  servant:  Unauthorized  act  of  servant:  Liability  o£ 
master.  The  master  is  not  generally  liable  for  the  act  of  his 
servant  while  engaged  in  his  work,  which  is  not  done  for  the 
purpose  of  performing  that  work.    Dougherty  v.  Ry.  Co.,  257. 

Same:  Assumption  of  risk:  Warning:  Delegation  of  duty: 
Evidence:  A  servant  assumes  the  ordinary  risks  incident  to 
his  employment,  including  the  risk  of  negligence  of  fellow 
servants:  but  he  does  not  assume  new  and  extraordinary  risks 
known  to  and  created  by  the  master  after  he  has  entered  upon 
the  service,  and  of  which  he  has  no  knowledge.  Of  such 
added  dangers  it  is  the  duty  of  the  master  to  give  warning 
and  this  duty  cannot  be  delegated  so  as  to  relieve  him  of  lia- 
bility for  non-performance.  Evidence  held  to  sustain  a  find- 
ing of  new  and  additional  risks  and  failure  to  warn.  Schmin- 
key  V.  Sinclair  &  Co.,  130. 

Same:  Assumption  of  risk:  Instruction.  Where  a  servant  in 
an  action  for  injuries  alleges  generally  that  the  risk  assumed 
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by  him  was  not  of  such  dangers  as  were  incident  to  his  em- 
ployment, which  is  met  by  a  general  denial,  the  question  of 
assumption  of  risk  is  sufficiently  presented  by  an  instruction 
that  such  risks  are  those,  which  as  a  matter  of  law,  are  neces- 
sarily incident  to  the  employment,  and  reasonably  incident  to 
a  discharge  of  the  servant's  duties.    Clark  v.  TeL  Co.,  81. 

Same.  An  instruction  that  the  burden  is  on  the  employer  to 
show  assumption  of  risks  incident  to  the  employment,  and  in 
the  same  connection  that  the  master  must  furnish  a  reasonably 
safe  place  for  the  servant  to  work,  is  held  misleading;  as  tend- 
ing to  confuse  the  distinction  between  an  assumption  of  the 
obvious  risks  of  the  employment  with  the  assumption  of  those 
risks  incurred  by  continuing  the  service  with  knowledge  that 
the  master  had  failed  to  take  proper  precaution  for  the  serv- 
ant's safety.    Idem, 

Same:  Vice  principa].  A  vice  principal  may,  as  to  the  particu- 
lar work  in  which  he  assists,  be  only  a  co-employe;  but  in  so 
far  as  he  represents  the  employer  in  the  discharge  of  duties 
resting  upon  the  employer,  with  reference  to  the  safety  of  an 
employe,  his  negligence  is  not  that  of  a  fellow-servant  but 
that  of  the  principal.    McGuire  v.  Mill  Co.,  447. 

Same:  Safe  appliances.  A  vice  principal  representing  his  em- 
ployer must  take  reasonable  precaution  to  see  that  tools  fur- 
nished an  employe  for  performing  a  work  involving  his  safety 
are  adequate  and  sufficient    Idem. 

Same:  Proximate  cause.  Where  a  workman  is  charged  with  no 
duty  in  the  selection  of  tools  with  which  he  is  directed  to  work, 
and  has  no  knowledge  of  their  sufficiency  or  safety,  it  is  not 
the  defective  appliance  but  the  direction  to  work  in  the  dan- 
gerous position  made  so  by  use  of  the  defective  appliance, 
which  is  the  proximate  cause  of  an  injury  received  while  so 
employed.    Idem, 

NEGOTIABLE  INSTRUMENTS. 
Bills  and  notes:  Rate  of  interest:  Parol  evidence.  Where 
there  is  no  issue  as  to  reformation  but  the  action  is  at  law  to 
recover  on  a  promissory  note,  parol  evidence  is  not  admissible 
to  show  that  the  rate  of  interest  agreed  upon  was  different 
from  that  expressed  in  the  instrument.  Cochran  v.  Zachery, 
585. 

Bona  fide  holder:    Burden  of  proof:    Instructions.    Under  the 

statute,  where  it  is  shown  that  the  title  of  any  person  who  has 

negotiated  an  instrument  is  defective,  the  burden  is  on  the 

holder  to  prove  that  he  or  some  one  through  whom  he  claims 
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acquired  title  in  due  course;  and  where  the  instructions  in  a 
suit  by  the  indorsee  of  a  note,  when  construed  together,  an- 
nounce this  rule  they  will  not  be  held  misleading  although  a 
single  paragraph  standing  alone  is  incorrect  Hawkins  v. 
Young,  281. 

Same.  All  the  facts  and  circumstances  surrounding  the  transfer 
of  a  note  are  competent  on  the  question  of  its  good  faith  pur- 
chase, and  when  they  are  such  as  to  discredit  the  holder's 
claim  of  purchase  in  due  course  the  question  of  good  faith  is 
for  the  jury.    Savings   Bank  v.   Claussen,  73. 

Same.  A  bank  by  merely  giving  the  payee  credit  for  the  amount 
of  a  note  does  not  become  a  purchaser  for  value,  but  by  the 
assumption  of  a  legal  obligation  to  another  on  the  strength  of 
the  deposit  it  becomes  a  bona  fide  holder.    Idem. 

Consideration.  A  note  given  in  settlement  for  checks  of  equal 
amount  which  were  dishonored  by  the  bank  on  which  they 
were  drawn  is  supported  by  a  sufficient  consideration,  where 
the  maker  received  a  part  of  the  amount  in  cash,  a  part  in 
credit  and  the  balance  was  applied  on  his  valid  obligation. 
Crawford  Bank  v.  Stegemann,  13. 

NEW  TRIAL.    See  Marriage  and  Divorce. 
Newly  discovered  evidence  which  is  merely  cumulative  in  char- 
acter will  not  require  the  granting  of  a  new  trial.    Farrell  v. 
Citizen's  Light  &  Ry.  Co.,  309. 

Where  there  is  not  a  sufficient  showing  of  diligence  in  the  dis- 
covery of  new  evidence  another  trial  will  not  be  granted  on 
that  ground.    Shirk  v.  Board  of  Review,  250. 

Misconduct:  Affidavits  of  jurors.  The  affidavits  of  jurors  tend- 
ing to  show  that  members  of  the  jury  were  influenced  in  arriv- 
ing at  the  verdict,  by  the  statements  of  fellow  jurors  regard- 
ing matters  wholly  foreign  to  the  record,  are  not  competent 
in  support  of  a  motion  for  new  trial  on  the  ground  of  mis- 
conduct of  the  jury;  but  regardless  of  the  question  of  compe- 
tency the  showing  made  by  counter  affidavits  in  the  instant 
case  warranted  the  court  in  overruling  the  motion.  Ho3rt  v. 
Hoyt,  563. 

Misconduct  of  council  in  examination  of  witnesses.  An  attempt 
to  get  before  a  jury  evidence  which  has  been  held  incompetent 
by  the  trial  court  will  not  ordinarily  work  a  reversal,  where 
the  court  directed  the  jury  not  to  consider  it.  Richardson  v. 
City  of  Centerville,  353. 

Misconduct  in  argument.  Misconduct  of  counsel  in  argument 
having  the  effect  of  influencing  the  passions  and  prejudice  of 
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the  jury  is  ground  for  a  new  trial,  which  should  be  granted  on 
motion.    Heim  Brewing  Co.  v.  Hamilton,  376. 

Modification  of  verdict:  Evidence.  The  court  has  authority  to 
require  a  party  to  submit  to  a  modification  of  the  verdict  mak- 
ing partition  of  a  division  fence,  or  to  a  new  trial,  when*  war- 
ranted by  the  evidence.  Evidence  held  to  sustain  the  order  of 
court.    Smith  v.  Ellyson,  391. 

Second  application  upon  same  ground.  After  the  court  has  over- 
ruled an  application  for  new  trial  on  the  ground  of  newly  dis- 
covered evidence  and  the  case  has  gone  to  final  judgment,  it 
cannot  entertain  a  second  application  on  the  same  ground  sup- 
ported by  the  same  showing  with  reference  to  the  newly  dis- 
covered evidence,  and  announce  a  different  result.  State  v. 
Bulecheck,  158. 

NOTICE.    See  Mortgages  —  MuNiaPAL  Corporations. 

OFFICERS. 

Appointment  to  office:    Soldier's  preference:    Investigation.    As 

between  two  applicants  for  appointment  to  public  office  under 
the  soldier's  preference  act,  both  of  whom  are  honorably  dis- 
charged veterans  of  the  Civil  War,  the  appointing  officer  or 
board  is  not  required  to  make  a  formal  investigation  as  to 
their  respective  qualifications;  it  is  only  as  between  one  enti- 
tled to  the  preference  and  one  not  so  entitled  that  an  investi- 
gation is  required.     Kitterman  v.  Board  of  Supervisors,  275. 

Removal  from  office.  Where  a  war  veteran  is  serving  an 
indefinite  term  of  employment  as  court  house  janitor,  the 
board  of  supervisors  cannot  arbitrarily  fix  the  termination  of 
his  employment  and  thereafter  proceed  to  appoint  another  on 
the  theory  of  a  vacancy,  as  the  same  amounts  to  a  removal  in 
violation  of  the  soldier's  preference  law;  there  can  be  a  re- 
moval only  after  notice  and  hearing  upon  a  charge  of  incom- 
petency or  misconduct:  and  the  filing  of  an  application  for 
reappointment  will  not  constitute  a  waiver  of  the  right  to 
resist  such  removal.    Idem, 

Same.  A  person  in  possession  of  a  public  office  has  no  consti- 
tutional right  thereto  even  for  th'e  full  period  of  his  term;  and 
the  legislature  may  provide  for  his  removal  from  an  office  of 
its  own  creation,  by  a  vote  of  the  people  of  the  municipality 
from  which  he  was  elected.  Eckerson  v.  City  of  Des  Moines, 
452. 

Soldier's  preference  law:  Constitutionality.  The  soldier's  pref- 
erence statute  is  a  civil  service  law  so  far  as  it  relates  to  re- 
movals, and  is  not  invalid  because  confined  in  its  application 
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to  veterans  of  the  Civil  War.  Kitterman  v.  Board  of  Super- 
visors, 275. 

Pees  of  county  treasurer.  Money  collected  to  pay  certificates 
issued  by  a  city  to  a  contractor  for  public  improvement  is  not 
due  the  city,  in  the  sense  that  the*  county  treasurer  may  retain 
a  portion  thereof  for  his  services  in  collecting  the  same.  Bar- 
ber Paving  Co.  v.  Talley,  287. 

ORIGINAL  NOTICE. 

Sufficiency.  The  original  notice  in  an  action  to  quiet  title  must 
accurately  describe  the  property  and  in  general  terms  state 
the  nature  and  extent  of  plaintiffs  claim.  In  the  instant  case 
the  notice  is  held  sufficient.    Richards  v.  Moran,  220. 

Service  by  publication:    Proof  of  same:    Judgment  thereon.    A 

party  who  brings  suit  against  a  nonresident  on  published  no- 
tice is  disqualified  to  administer  the  oath  to  the  publisher  in 
making  proof  of  publication;  and  judgment  entered  upon 
proof  of  service  so  made  is  without  jurisdiction  and  a  sherifTs 
deed  on  a  sale  of  property  thereunder  conveys  no  title.  Em- 
pire Mtge.  Co.  V.  Beechley,  7. 

PARK  BOARDS.    See  Statutes. 

PARTITION. 
Report  of  referees.    The  report  of  referees  in  partition  need  not 
be  unanimous,  it  is  sufficient  if  concurred  in  by  a  majority. 
Bowsley  v.  Gregory,  271. 

Same:  Right  to  partition.  The  owners  of  a  portion  of  an  un- 
divided interests  in  land  may  have  their  several  interests  con- 
sidered as  one  moiety  and  may  be  united  in  an  application  for 
partition  of  the  property  on  that  basis,  which  should  be  or- 
dered, in  the  absence  of  a  showing  requiring  a  sale  of  the 
property.    Idem. 

PARTITION  OP  FENCES.    See  Fences. 

PARTNERSHIP. 
Authority  of  managing  partner:  Liability  of  firm.  One  dealing 
with  a  firm  has  a  right  to-  rely  on  the  provisions  of  the  written 
articles  of  the  partnership  exhibited  to  him;  and  when  the 
same  expressly  provides  that  a  designated  partner  shall  have 
the  management  and  control  of  the  firm  business,  a  partner- 
ship liability  attaches  for  articles  purchased  for  the  benefit  of 
the  firm,  although  a  note  is  executed  therefor  by  the  managing 
partner  alone;  and  such  liability  cannot  be  evaded  by  showing 
a  subsequent  change  in  the  articles  limiting  the  manager's  au- 
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thority,  of  which  the  seller  had  no  notice.    Thomas  v.  Hard- 
socg  &  Burton^  597. 

PAYMENT.      See  Real  Propekty. 
PERJURY.    See  Criminal  Law. 

PHYSICIANS. 
Practice  of  medicine  without  license:  Criminal  liability:  Sub- 
mission of  issues.  Publicly  professing  to  be  a  physician  and 
assuming  the  duties  of  the  profession;  prescribing  medicines 
for  the  sick;  and  prescribing  and  furnishing  medicines  for  the 
sick  without  a  license  are  separate  offenses;  and  the  withdrawal 
from  the  jury  of  the  allegation  of  an  indictment  that  defendant 
wrongfully  assumed  the  duties  of  a  physician  will  not  render 
nugatory  the  charge  of  unlawfully  prescribing  and  furnishing 
medicines.    State  v.  Bresee,  673. 

Same:  Evidence.  The  evidence  in  a  prosecution  for  practicing 
medicine  without  a  certificate  of  the  medical  examiners  is 
examined  and  held  to  sustain  a  conviction.    Idem, 

Instructions:  Definition  of  terms.  Where  the  allegations  of  an 
indictment  are  stated  in  words  of  common  and  popular  use 
and  to  which  no  technical  signification  is  attached,  the  court  is 
not  called  upon  to  explain  or  define  to  the  jury  the  meaning 
of  the  language  used.  Under  this  rule  the  phrase  "make  a 
practice  of/'  as  used  in  the  statute  prohibiting  the  practice  of 
medicine  without  a  certificate  of  the  medical  examiners,  needs 
no  explanation.    Idem. 

Sufficiency  of  evidence.  The  State  is  required  to  prove  only 
so  much  of  the  matter  alleged  in  an  indictment  as  is  necessary 
to  establish  a  crime,  if  the  same  is  included  in  the  charge 
named;  so  that  although  an  indictment  charges  the  prescribing 
and  furnishing  of  medicines  for  the  sick  without  a  certificate, 
a  conviction  may  be  had  upon  proof  of  prescribing  alone, 
since  the  same  is  an  infraction  of  the  statute.    Idem. 

PLEADINGS.  See  Contracts  —  Estoppel. 
Amendment.    It   is   not   an   abuse   of  discretion   to   refuse  de- 
fendant the  right  to  amend  and  change  the  issues  after  the 
plaintiff  has  rested  his  case.    Vorhes  v.  Buchwald,  721. 

Same.  An  amendment  which  is  intended  to  cover  a  defect  in 
the  original  pleading,  if  unassailed,  will  be  treated  as  accom- 
plishing that  end.    Waltz  v.  Etnier,  604. 

'  Objection  to  pleadings:    Waiver.    A  codefendant  who  answers  a 
cross-petition  on  its  merits,  without  previous  objection,  sub- 
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mits  himself  and  the  subject  matter  of  the  petition  to  the 
jurisdiction*  of  the  court;  and  cannot  thereafter  have  the  cross- 
petition  dismissed  as  to  him  on  the  ground  that  it  represents 
matter  not  germane  to  the  original  petition.  Novak  v.  Novak, 
519. 

PLEDGES. 

Pledges    a»    collateral:     Who    may    enforce    jadgment.     The 

pledgor  of  a  note  as  collateral  security  may  obtain  judgment 
thereon  and  enforce  the  same  where  the  pledgee  makes  no  ob- 
jection.   Gilman  v.  Heitman,  336. 

POWER  OP  ATTORNEY.    See  Husband  and  Wife. 

PRACTICE.     See  Criminal  Law,  Subhead  Practice. 

Right  of  jury  to  exhibits.  The  statute  authorizing  a  jury  to  take 
with  them  books  of  account  and  papers  offered  in  evidence  is 
merely  permissive,  but  when  requested  by  either  party  the 
same  should  be  sent  out;  error  cannot,  however,  be  predicated 
on  refusal  to  do  so  unless  prejudice  is  shown.  McMahon  v. 
Iowa  Ice  Co.,  368. 

Exhibits:  Refusal  to  send  same  to  jury:  Prejudice.  Where  an 
action  is  predicated  upon  negligence,  and  the  jury  is  told  that 
if  defendant  carelessly  inflicted  the  injury,  plaintiff  can  re- 
cover, refusal  to  send  to  the  jury  room  documentary  evidence 
relating  to  defendant's  intoxication  at  the  time  of  the  injury 
was  not  prejudicial   error.    Idem. 

Verdict:  Impeachment:  Affidavit  of  jurors.  The  affidavits  of 
jurors  that  they  supposed  they  were  not  to  consider  certain 
documentary  evidence,  because  the  same  was  not  sent  to  the 
jury  room,  are  not  receivable  to  impeach  the  verdict.    Idem, 

PRACTICE  OF  MEDICINE.    See  Physicians. 

PRINCIPAL  AND  AGENT.    See  Agency. 

PROXIMATE  CAUSE.    See  Railroads. 

QUIETING  TITLE.      See  Equity. 

RAILROADS. 

Agency:  Unauthorized  acts.  An  agent  of  a  railway  company 
having  power  to  sell  prepaid  coupon  ticket  orders  for  cash, 
has  no  authority  to  bind  the  company  by  depositing  such  or- 
ders as  security  for  his  personal  debts;  and  it  is  the  duty  of  a 
person  so  dealing  with  the  agent  to  know  that  he  is  acting 
within  the  scope  of  his  authority.     Albright  v.  Ry.  Co.,  631. 

Set-ofF.    The  personal  matters  between  plaintiff  and  the  agent  of 
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a    defendant    railway   company   cannot-  be   settled   in   a   suit 
against  the  company.    Idem. 

Private  crossing:  Agreement  to  maintain.  A  railway  company, 
having  agreed  to  provide  an  open  crossing  for  the  accommoda- 
tion of  a  land  owner,  cannot  arbitrarily  inclose  the  same  with 
gates  without  offering  to  construct  another  like  crossing;  un- 
less it  is  a  menace  to  the  public  safety  and  the  operation  of 
the  road,  and  there  is  no  other  suitable  place  at  which  it  can 
be  maintained  at  a  reasonable  expense  and  to  the  accommoda- 
tion of  the  land  owner.    Hartshorn  v.  Ry.  Co.,  324. 

Negligence:  Pleading:  Limitation  of  action.  In  pleading  a 
cause  of  action  for  a  personal  injury  based  upon  defendant's 
negligence,  it  is  not  necessary  to  allege  the  plaintiff's  freedom 
from  contributory  negligence;  but  where  this  allegation  has 
been  omitted  from  the  original  pleading  it  may  be  added  by 
way  of  amendment  after  the  statutory  period  limiting  the 
right  of  action  has  run;  since  such  amendment  does  not  set 
up  a  new  cause  of  action,  but  relates  to  the  same  transaction 
as  that  designated  in  the  original  petition.  Cahill  v.  Ry.  Co., 
577. 

Same:  Burden  of  proof:  Direction  of  verdict  Where  the 
plaintiff  in  an  action  for  negligence  fails  to  allege  his  freedom 
from  contributory  negligence,  and  defendant  makes  no  objec- 
tion to  the  pleading,  but  answers  alleging  plaintiff's  negligence, 
the  issue  on  that  question  is  the  s^me  as  though  it  had  been 
pleaded  in  its  logical  order  with  the  burden  of  proof  on  plain- 
tiff; and  upon  a  showing  of  freedom  from  contributory  negli- 
gence the  court  is  not  justified  in  directing  a  verdict  for  de- 
fendant, since  he  may  then  cure  the  defect  by  amendment: 
and  the  situation  and  rights  of  the  parties  are  not  altered  by 
plaintiff's  request  for  leave  to  amend  before  trial.    Idem, 

Personal  injury:  Wrongful  act  of  employes:  Liability.  A  rail- 
road company  is  not  liable  for  an  injury  to  a  child  while  rid- 
ing upon  a  handcar  with  section  men,  at  their  instance  and 
request,  either  upon  the  theory  that  the  child  was  a  passenger, 
a  licensee  or  a  trespasser.    Dougherty  v.  Ry.  Co.,  257. 

Same:  Proximate  cause.  The  original  wrong  in  placing  the 
child  upon  the  car,  for  which  the  railroad  company  was  in  no 
way  responsible,  was  the  proximate  cause  of  the  injury.    Idem^ 

Same:  Malicious  conduct.  Permitting  a  child  to  ride  upon  a 
hand  car  in  a  dangerous  position  is  not  such  wanton  and  ma- 
licious conduct  on  the  part  of  section  men  as  to  render  the 
company  liable  for  an  injury  to  the  child  while  thus  riding. 
Idem. 
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Same:  Negligence.  A  railway  company  is  not  liable  for  the 
negligence  of  section  men,  acting  entirely  outside  of  the  scope 
of  their  authority,  in  placing  a  child  in  a  dangerous  position 
on  their  hand  car  for  purposes  of  their  own,  no  matter  how 
gross.    Idem, 

Same.  Where  the  injury  to  a  child  was  not  due  to  the  danger- 
ous character  of  a  hand  car  upon  which  he  was  invited  to  ride 
by  section  men,  but  to  the  negligence  of  those  in  charge  while 
acting  outside  the  scope  of  their  authority,  no  liability  attached 
to  the  railway  company.    Idem, 

Street    railwajrs:    Personal    injury:    Evidence:    Prejudice.    In 

an  action  for  a  street  car  accident  the  manager  of  the  com- 
pany had  testified  that  he  was  on  the  car  at  the  time,  and  after 
giving  his  version  of  the  circumstances  which  tended  to  show 
no  liability  on  the  part  of  the  company,  was  permitted  to 
state  on  cross-examination  that  he  had  frequently  seen  sim- 
ilar accidents  at  other  times.  Held  without  prejudice  although 
the  evidence  might  properly  have  been  excluded  as  irrelevant 
Farrell  v.  Citizen's  Light  &  Ry.  Co.,  309. 

Street     car     passengers:    Alighting:    Negligence:    Instruction. 

Although  a  street  car  passenger  accepts  a  transfer  slip  to  an- 
other line,  justifying  an  assumption  of  intention  to  remain 
until  such  line  is  reached,  still  the  right  to  sooner  alight  from 
the  car  exists;  and,  if,  when  the  car  stops  at  an  intermediate 
point  for  passengers  to  alight  such  passenger  arises  from  the 
seat  and  signals,  or  by  reasonable  conduct  indicates  a  desire 
to  leave  the  car,  it  is  the  duty  of  the  conductor  to  give  reason- 
able time  to  make  the  exit,  even  though  he  had  already  waited 
for  passengers  to  alight;  and  when  in  dispute,  the  questions' 
whether  such  purpose  was  indicated,  or  reasonable  time  for 
alighting  was  given,  or  whether  the  passenger  waited  until 
the  car  started  before  attempting  to  alight,  are  for  the  jury. 
Idem^ 

Same:  Negligence:  Instruction.  One  about  to  drive  across  a 
street  car  track  is  in  law  required  to  ascertain,  by  the  use  of 
his  senses,  whether  it  is  safe  to  attempt  a  crossing;  this  ques- 
tion should  not  be  left  to  the  jury.    Doherty  v.  Ry.  Co.,  358. 

Collision  with  vehicle:  Negligence:  Liability.  Where  in  the  ex- 
ercise of  due  care  by  a  motorman,  the  danger  of  colliding  with 
a  team  at  an  intersecting  street  might  have  been  discovered  in 
time  to  have  avoided  the  accident,  the  street  car  company  will 
be  liable  for  the  injury,  notwithstanding  the  contributory  neg- 
ligence of  the  driver  of  the  team.    Idem, 

Instructions:    Last  fair  chance.    Where  the  facts  are  undisputed 
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that  in  the  night  time  a  street  car  operated  over  one  street 
and  a  team  driven  along  an  intersecting  street  collided  at  or 
near  the  intersection  and  notwithstanding  the  effort  of  each, 
following  discovery  of  the  danger  an  accident  occurs,  the  doc- 
trine of  "the  last  fair  chance"  has  no  application;  and  an 
instruction  based  on  such  doctrine  is  erroneous  and  prejudicial 
as  not  being  within  the  issues.    Idem, 

RAPE.    See  Criminal  Law. 

RATIFICATION.    See  CoRPcntATioNs. 

REAL  PROPERTY. 

Contracts:     Fraud:     Recovery     of     consideration:     Pleadings. 

Where  the  plaintiff  in  an  action  to  recover  money  paid  on  an 
illegal  contract  for  the  purchase  of  property,  pleads  and  proves 
a  retention  of  part  of  the  money  by  one  defendant  as  a  com- 
mission, without  her  knowledge  and  while  acting  as  her  agent 
in  the  purchase  of  the  property,  a  recovery  therefor  may  be 
had  even  though  an  alleged  conspiracy  to  procure  the  con- 
tract is  not  proven.    Aughey  v.  Windrem,  315. 

Same:  Illegal  contracts:  Public  policy.  A  contract  to  resign  a 
position  of  trust  or  to  procure  the  appointment  of  another  is 
void  as  against  public  policy;  so  that,  where  defendants  con- 
spired to  induce  plaintiff  to  purchase  certain  property  from  one 
of  them  by  his  agreement  to  resign  the  guardianship  of  plain- 
tiff's nephew  and  to  recommend  her  appointment,  the  contract 
was  illegal,  and  it  was  unnecessary  to  prove  that  she  was  in- 
duced to  pay  an  exorbitant  price  for  the  property,  to  recover 
that  portion  of  the  purchase  price  already  paid.    Idem. 

Same.  A  party  to  an  illegal  executory  contract  for  the  purchase 
of  land  may  repent  and  sue  for  the  return  of  that  portion  of 
the  purchase  price  already  paid,  although  having  knowingly 
and  voluntarily  entered  into  the  agreement;  and  the  fact  that 
public  announcement  was  made  of  abandonment  of  the  illegal 
enterprise  before  notice  to  the  other  party  is  immaterial,  save 
as  it  might  bear  on  the  sincerity  of  the  repentance.    Idem. 

Same:  Rescission.  Where  a  party  orally  agrees  to  buy  a  cer- 
tain piece  of  land,  but  a  substitution  for  part  of  that  bargained 
for  is  made  in  the  written  contract  without  his  knowledge, 
he  may  rescind  without  showing  the  substituted  land  to  be  of 
less  value  than  that  bargained  for.    Selby  v.  Matson,  97. 

Same:  Mutual  mistake.  A  contract  for  the  purchase  of  land 
may  be  rescinded  on  the  ground  of  mutual  mistake  in  the 
description  of  the  premises  without  showing  knowledge  of  the 
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mistake  on  the  part  of  the  vendor;  although  to  constitute 
fraud  knowledge  is  essential.    Idem, 

Same.  Where  the  vendor  points  out  several  tracts  as  constitut- 
ing a  farm,  the  vendee  may  rely  thereon,  unless  informed  or 
otherwise  put  on  inquiry.    Idem, 

Exchange  of  properties:  False  representations  of  agent:  Re- 
scission.  One  accepting  a  building  in  exchange  for  other 
property  need  not  have  it  examined  to  ascertain  its  condition, 
but  may  rely  on  the  statements  of  the  other  party's  agent  who 
had  knowledge  thereof;  and  even  though  the  grantee  obtains 
a  partial  knowledge  of  its  condition  after  taking  possession, 
yet,  if  upon  learning  the  full  extent  of  his  loss  he  tenders  a 
reconveyance  and  offers  to  put  the  other  party  in  stattts  quo, 
he  is  entitled  to  rescission  upon  proof  of  the  agent's  fraudu- 
lent representation.    Chase  v.  Wolgamot,  128. 

Same:  Breach  of  contract:  Measure  of  damages.  The  dam- 
ages sustained  by  the  breach  of  an  executory  contract  for  the 
exchange  of  properties  is  not  to  be  determined  by  the  trading 
value  placed  upon  the  property  by  the  parties,  but  rather  by 
its  actual  value,  from  which  the  plaintiffs  actual  loss  in  being 
deprived  of  the  benefit  of  the  contract  may  be  ascertained; 
but  where  there  is  no  other  evidence  on  the  subject  the  trad- 
ing value  is  prima  facie  evidence  of  its  worth  and  is  sufficient 
to  take  the  issue  to  the  jury.    Norton  v.  Hinecker,  750. 

Fixtures:  Material  for  completion  of  building.  The  question  of 
whether  an  article  is  a  fixture  does  not  depend  so  much  upon 
its  physical  annexation  to  the  realty  as  upon  the  intention  of 
the  party  in  making,  or  to  make,  the  annexation;  and  ma- 
terial fitted  and  bought  with  the  intention  of  using  the  same 
in  the  completion  of  a  building  and  placed  therein  for  that 
purpose  passes  with  a  sale  of  the  realty,  although  attached 
thereto  only  by  its  location  and  its  own  weight.  Rahm  v. 
Domayer,  18. 

Obstruction    of   access   to   property:    Damages:    Malice.    The 

plaintiff  erected  a  building  upon  land  to  which  he  had  no  title 
and  with  knowledge  that  the  same  was  in  a  public  street. 
Thereafter  the  city  vacated  the  street  and  conveyed  the  same 
to  defendant  railway  company.  The  company  notified  plaintiff 
to  remove  the  building,  which  he  refused  to  do,  although  the 
defendant  offered  to  bear  the  expense.  Defendant  then  con- 
structed a  track  along  the  street  and  placed  cars  thereon, 
which  remained  many  months,  obstructing  the  passage  way  to 
plaintiff's  building.  Held,  that  defendant  committed  no  wrong 
unless  actuated  by  malice,  of  which  there  was  no  competent 
proof.    Doty  v.  Ry.  Co.,  689. 
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Payment  for  property  by  mistake:    Measure  of  recovery.    A 

debtor  who  transfers  property  to  his  creditor  in  settlement  of 
a  balance  mistakenly  supposed  to  be  due  is  held  to  a  recovery 
of  the  reasonable  market  value  of  the  property,  except  where 
exemplary  damages  are  allowable,  and  not  the  amount  of  the 
balance  supposed  to  be  due.    Johnson  v.  Saum,  138. 

REFORMATION  OF  INSTRUMENTS.    See  Equity. 

REPLEVIN. 
Evidence  of  ownership.    In  replevin  of  cattle  the  evidence  is 
reviewed  and  held  sufficient  to  show  plaintiff's  ownership  in 
one  of  the  animals.    Elliott  v.  Elliott,  290. 

Measure  of  damages.  Where  the  defendant  in  a  replevin  action 
elects  in  his  answer  to  treat  the  alleged  wrongful  taking  as  a 
conversion,  and  notifies  the  plaintiff  that  he  will  be  held  for 
the  value*  of  the  property  wrongfully  taken,  the  plaintiff  is 
under  no  obligation  to  hold  the  property  but  may  dispose  of 
it  as  his  own;  and  an  instruction  that  if  plaintiff  wrongfully 
took  possession  of  the  property  under  the  writ  defendant 
would  be  entitled  to  its  return,  or  its  value  at  the  time  of  trial, 
was  erroneous;  since  under  the  claim  made  by  defendant  he 
was  only  entitled  to  its  value  at  the  time  of  taking  with  in-  . 
terest  from  that  date.    Blaul  &  Sons  v.  Wandel,  301. 

Same:  Instruction.  The  purchaser  of  a  merchantable  commod- 
ity, not  having  paid  therefore,  is  only  entitled,  upon  a  wrong- 
ful rescission  of  the  sale  and  taking  of  the  property  by  the 
seller,  to  such  damages  as  will  cover  his  expense  in  replacing 
the  purchase  with  a  like  quality  and  quantity  of  goods;  and  . 
the  jury  in  estimating  such  damages  should  not  be  allowed  to 
take  into  account  the  retail  price  of  the  goods.    Idem. 

REPUBLICAN  FORM  OF  GOVERNMENT.    See  Statutes. 

RESCISSION.    See  Fraud  — Real  Property  —  Sales. 

RES  JUDICATA.    See  Contracts. 

SALES. 
Breach   of  executory  contract:    Rescission:    Fraud:    Evidence. 

Mere  failure  to  perform  an  executory  agreement,  which  is  part 
of  the  consideration  or  inducement  to  the  making  of  a  con- 
tract of  sale,  will  not  per  se  constitute  such  fraud  as  to  author- 
ize the  subsequent  rescission  of  the  contract  by  the  other 
party;  but  a  secret  intention  of  the  buyer  at  the  time  the 
promise  was  made  not  to  perform  the  obligation,  if  the  prom- 
ise was  relied  upon  as  a  material  inducement  to  making  the 
sale,   will   constitute    fraud   warranting  a    rescission.    In  the 
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instant  case  the  buyer's  fraudulent  purpose  not  to  countermand 
a  previous  order  for  like  goods  as  agreed  at  the  time  he  made 
the  purchase  from  plaintiff  is  not  shown,  and  he  is  not  there- 
fore entitled  to  rescind  and  recover  the  goods.  Blaul  &  Sons  v. 
Wandel,  301. 

Same:    Reliance   iqK>n   executory  contract:    Burden   of  prooi 

Where  the  seller  of  goods  asserts  a  right  to  rescind  the  sale 
because  of  the  buyer's  failure  to  cancel  an  order  for  like  goods 
from  another  as  agreed,  he  must  prove  that  his  sale  was  made 
on  the  strength  of  such  promise;  and  if  he  did  not  so  rely 
on  the  promise  the  buyer's  intention  in  making  the  same  is 
immaterial.    Idem, 

Sales:  Rescission:  Insolvency.  Insolvency  as  an  element  of 
fraud  for  which  the  seller  of  goods  seeks  to  rescind  the  sale 
and  recover  the  property,  is  not  to  be  determined  by  the  tech- 
nical rules  of  the  bankruptcy  act;  but  if  the  debtor's  financial 
situation  at  the  time  of  the  purchase  was  such  as  to  justify 
him  in  the  reasonable  belief  that  he  could  meet  his  contract, 
and  he  entertained  such  belief,  he  was  not  guilty  of  fraud  in 
making  the  purchase,  although  he  could  have  been  adjudged  a 
bankrupt.    Idem. 

Breach  of  warranty:  Evidence.  Where  breach  of  warranty  of 
the  health  of  horses  is  pleaded  in  defense  to  a  suit  on  a  note 
for  the  purchase  price,  neither  evidence  that  defendant  bid  in 
one  of  them  at  a  sale  subsequently  held  by  him,  nor  that  they 
were  prize  winners  prior  to  his  purchase,  is  admissible.  Boy- 
Ian  v.  McMillan,  142. 

Breach  of  warranty:  Instruction.  Where  the  defendant  in  a 
suit  for  the  purchase  price  of  horses  pleads  the  breach  of  an 
express  warranty  as  to  the  health  of  the  horses,  and  there  is 
no  evidence  that  the  horses  of  breeding  age  were  incapable  in 
that  respect,  except  as  the  result  of  their  diseased  condition  at 
the  time  of  purchase,  failure  to  instruct  on  the  question  of  an 
implied  warranty  for  breeding  purposes  was  not  erroneous. 
Idem, 

Fraud:  Duty  of  seller  to  disclose  knowledge.  Where  plaintiffs 
knew  at  the  time  they  sold  certain  mills  to  defendants  with 
the  right  to  operate  them  in  milling  dumps  supposed  to  con- 
tain ore,  that  the  dumps  were  valueless,  that  the  mills  could 
not  be  operated  at  a  profit  and  that  defendants  relied  on 
their  representations  to  the  contrary,  it  was  plaintiffs'  duty  to 
disclose  their  knowledge  of  the  entire  matter,  although  no 
special  skill  was  necessary  to  discover  the  worthlessness  of 
the  property.    Evans  v.  Palmer,  435. 
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Same:  False  representations:  Caveat  emptor:  Knowledge  of 
Fraud*  Where  the  seller  of  property  prevents  the  purchaser's 
independent  inquiry  concerning  its  utility,  the  rule  of  caveat 
emptor  does  not  apply  and  the  seller  is  bound  by  his  repre- 
sentations; and  a  seller  who  asserts  a  fact  as  true  of  his  own 
knowledge  is  liable  for  its  falsity  irrespective  of  his  knowledge 
thereof.    Idem, 

Time  of  delivery:  Implied  agreement:  Evidence.  Where  par- 
ties impliedly  agree  to  furnish  and  ship  certain  material  by  a 
specified  date,  or  within  a  reasonable  time  thereafter,  a  liability 
for  damage  attaches  for  nonperformance.  Evidence  consisting 
of  correspondence  of  the  parties  is  held  to  amount  to  an  im- 
plied agreement  to  deliver  structural  steel  within  a  reasonable 
time.     Kelley,   Maus  &  Co.  v.   Hart-Parr   Co.,  713. 

Same.    Where  no  definite  time  is  fixed  for  performance  of  a  con- 

•    tract  the  law  implies  performance  within  a  reasonable  time; 

and  what  is  a  reasonable  time  depends  upon  the  nature  of  the 

act  to  be  done,  and  of  the  contract  and  all  the  circumstances 

relating  thereto.    Idem, 

Same:  Breach  of  agreement:  Measure  of  damages.  Where  a 
party  fails  to  furnish  building  material  within  a  reasonable 
time  as  agreed,  the  other  party  may  purchase  the  same  else- 
where at  the  best  price  obtainable,  and  the  difference  in  cost 
is  his  measure  of  damages.    Idem, 

SALE  ON  EXECUTION.    See  Executions. 

SCHOOLS. 

Location  of  site:  Proximity  of  residence.  The  term  ''owner" 
as  used  in  Code,  section  2814,  relating  to  the  location  of  school 
house  sites,  and  prescribing  the  distance  a  site  shall  be 
from  the  residence  of  any  owner,  has  reference  to  the  owner 
of  the  residence  and  not  the  owner  of  the  site  to  be  acquired; 
and  is  applicable  alike  to  a  site  procured  either  by  purchase, 
devise,  gift  or  condemnation.  Mendenhall  v.  Board  of  Direc- 
tors, 554. 

SEDUCTION.    See  Ckimikal  Law. 

SERVICE.    See  Judgments —  Original  Nonets. 

SET-OFF.    See  Railroads. 

SETTLEMENT  OF  MARRIED  WOMEN.    See  Domicile. 

SEWERS.    See  MuNiaPAL  Corporations. 

SOLDIER'S  PREFERENCE  LAW.    See  Officers. 
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SPECIAL  ASSESSMENTS.    See  Municipal  Corporations. 
SPECIFIC  PERFORMANCE.    See  Equity. 

STATUTES. 
Constitutional  law:  Guaranty  of  republican  form  of  government: 
Application  of  constitutional  provision.  The  provision  of  the 
United  States  Constitution  guaranteeing  to  each  State  a  re- 
publican form  of  government  has  application  only  to  the  form 
of  State  government,  and  not  to  a  system  of  local  government 
provided  by  the  States  for  their  municipalities  or  other  sub- 
divisions; and  chapter  48,  Acts  32d  General  Assembly,  provid- 
ing for  the  government  of  certain  municipalities  is  not  in 
violation  of  such  provision,  in  that  it  ignores  the  essential 
features  of  a  republican  form  of  government  by  committing 
the  executive,  legislative  and  judicial  departments  to  a  single 
board  or  governing  body.  Eckerson  v.  City  of  Des  Moin«s, 
452. 

Constitutional  law:  Municipal  government:  Distribution  of 
power.  Article  3,  section  1  of  the  Constitution  of  Iowa  pro- 
viding that  the  government  of  the  State  shall  be  divided  into 
three  departments,  legislative,  executive  and  judicial,  and  that 
persons  charged  with  the  duty  of  exercising  powers  belonging 
to  one  department  shall  not  exercise  those  pertaining  to  either 
of  the  others,  has  application  only  to  the  State  government 
and  not  to  that  of  municipalities;  and  the  legislature  has  power 
to  determine  the  manner  in  which  municipal  governments  shall 
be  administered,  to  designate  the  officers  or  agencies  upon 
whom  the  duty  shall  rest  and  invest  them  with  power  to  carry 
the  government  into  operation;  so  that  chapter  48,  Acts  32d 
General  Assembly,  is  not  repugnant  to  said  constitutional 
provision  because  investing  a  mayor  and  four  councilmen,  in 
certain  cities,  with  legislative,  executive  and  judicial  powers. 
Idem, 

Same:  Local  and  special  laws.  The  purpose  and  intent  of  sec- 
tion 30,  article  3  of  the  State  Constitution  is  to  prohibit  in- 
dividual corporate  organization  of  cities,  which  is  local  as  to 
place  and  special  as  to  powers  granted;  and  not  the  passage 
of  laws  applicable  to  a  class  of  municipalities  similarly  con- 
ditioned, whether  then  existing  or  thereafter  to  come  into 
existence.  So  that  chapter  48,  Acts  32d  General  Assembly, 
giving  to  cities  of  a  certain  population  a  special  form  of  gov- 
ernment is  not  repugnant  to  this  provision  of  the  constitution 
because  local  or  special.    Idem, 

Same:  Uniformity  of  laws:  Classification  of  cities.  A  legisla- 
tive act  providing  a  special  form  of  government  for  cities  of 
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25,000  population  or  over  is  not  unconstitutional,  because  mak- 
ing an  arbitrary  classification  which  is  unreasonable,  and  not 
based  upon  any  distinction  arising  out  of  known  fact  condi- 
tions.   Idem, 

Same:  Presumption  as  to  legality  of  legislative  acts.  The  ques- 
tion of  whether  conditions  exist  calling  for  classification  of 
cities  and  an  exclusive  grant  of  powers  is  to  be  determined,  in 
the  first  instance,  by  the  legislature;  and  in  so  doing  it  will  be 
presumed  that  such  conditions  existed,  whether  specified  in  the 
act  or  not,  and  that  the  legislature  acted  advisedly  and  within 
its  constitutional  rights,  unless  the  contrary  appears  from  the 
law  itself  or  extrinsic  circumstances  respecting  its  operation. 
Idem, 

Same:  General  laws:  Uniformity  of  operation.  The  fact  that 
it  is  possible,  or  even  probable,  that  some  one  or  more  cities 
may  not  avail  themselves  of  the  provisions  of  an  a<it  granting 
special  powers  to  the  class  of  cities  to  which  they  belong  ^will 
not  affect  the  uniform  application  of  the  law,  if  all  who  do 
accept  it  are  to  be  governed  alike.    Idem, 

Same:  Delegation  of  legislative  power.  A  law  which  is  a  com- 
plete .  enactment  when  it  leaves  the  legislative  department  is 
not  objectionable  as  a  delegation  of  the  legislative  power,  be- 
cause containing  a  provision  that  it  shall  not  become  operative 
except  upon  a  vote  of  the  people  to  whom  it  is  made  appli- 
cable.   Idem, 

Same:  "Initiative"  and  ** referendum."  The  legislature  may 
provide  that  a  popular  vote  may  be  resorted  to  in  the  enact- 
ment of  municipal  law;  the  provisions  of  the  constitution 
vesting  all  legislative  authority  in  the  General  Assembly  hav- 
ing no  application  to  the  legislative  power  of  city  councils. 
Idem, 

Same:  Rights  of  suffrage:  Nomination:  Ballots.  Chapter  48, 
Acts  32d  General  Assembly,  which  prescribes  a  form  of  gov- 
ernment for  certain  cities,  and  provides  that  in  preparing  the 
primary  ballot  for  the  nomination  of  officers  no  names  shall 
be  placed  thereon  except  those  of  persons  who  have  filed  a 
statement  of  candidacy,  etc.,  does  not  intend  thereby  to  abridge 
the  right  of  voting  for  persons  other  than  those  named  on 
the  ballot,  by  inserting  their  names  in  writing,  and  hence  is  not 
repugnant  to  the  constitutional  provision  guaranteeing  the 
unrestricted  right  to  vote  for  any  person  or  to  be  a  candidate 
for  any  office.    Idem. 

Municipal  organization:    Election:    Submission  of  separate  ques- 
.  tion.    The  validity  of  a  special   election,  to  organize  a  city 
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government  under  the  provisions  of  chapter  48  of  Acts  32d 
General  Assembly,  is  not  affected  by  the  fact  that  another  and 
distinct  proposition  was  also  submitted  at  the  same  election. 
Idem, 

Constroction  of  statutes:  Park  boards.  Statutory  repeals  by 
implication  are  not  favored;  and  statutes  in  apparent  conflict 
will  be  construed  so  as  to  give  effect  to  each  if  reasonably 
possible,  especially  when  enacted  by  the  same  legislature. 
Under  these  rules  chapters  42  and  48,  so  far  as  they  relate  to 
park  boards,  are  both  held  to  be  existing  law;  one  relating  to 
park  boards  in  cities  generally,  and  the  other  to  such  boards 
in  cities  organized  under  chapter  48.    Idem, 

STEAM  ENGINES.    See  Highways. 

STREETS.    See  Muniqpal  Cokforations. 

STREET  RAILWAYS.    See  Municipal  C(ap(»tATioNs  —  Railboads. 

SUFFRAGE.    See  Statutes. 

SURETYSHIP. 
Principal  and  surety:    Surety  conqwiiies:    Nature  of  business. 

The  business  of  corporations  organized  to  assure  the  perform- 
ance of  contracts  for  profit  partakes  largely  of  the  nature  of 
insurance,  and  the  rules  governing  insurance  cases  are  gen- 
erally applicable  thereto.  Van  Buren  County  v.  Surety  Co., 
490. 

Same:  Default:  Notice.  The  condition  in  a  surety  company's 
bond  requiring  notice  of  the  principal's  default  is  one  to  be  per- 
formed subsequent  to  loss  or  damage  by  reason  of  the  default, 
and  although  a  condition  precedent  to  the  right  to  maintain 
the  action,  it  pertains  to  the  remedy  and  is  not  essential  to  the 
binding  force  of  the  contract,  and  therefore  is  not  to  be  so 
strictly  construed  as  a  condition  involving  the  essence  of  the 
agreement    Idem. 

Surety    contracts:    Default    of    principal:    Fraud:    Notice.    A 

surety  contract,  which  undertakes  to  identify  a  county  for  the 
faithful  performance  of  a  bridge  company's  agreement  to  con- 
struct a  bridge  of  certain  weight,  includes  a  default  chargeable 
to  deceit  and  fraud;  as  in  the  secret  substitution  of  a  lighter 
construction  than  that  contracted  for;  and  notice  thereof  is  not 
due  the  surety,  under  the  terms  of  its  contract  requiring  notice 
of  a  default  within  a  specified  time,  until  the  fraud  is  dis* 
covered,  or  in  the  exercise  of  reasonable  diligence  should  have 
been  discovered.    Idem, 

Same:    Payments  to  princ^:    Resenre;    Liability  of  surety: 
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BstoppeL  Conceding  as  a  general  rule  that  when  the  obligee 
in  a  surety  contract  fails  to  retain  the  reserve  fund  until  com- 
pletion of  the  contract,  as  provided  therein,  the  surety  is  dis- 
charged, yet,  where  excessive  payments  are  induced  by  the 
secret  fraud  of  the  principal  the  surety  cannot  rely  thereon  to 
defeat  its  liability  for  the  principal's  default;  nor  is  the  county 
estopped  to  assert  the  default  because  its  engineer  approved 
of  the  scheme  resulting  in  excessive  payments,  with  knowledge 
and  participation  in  the  fraud.    Idem, 

Same:  Modification  of  contract:  Notice.  Where  a  bridge 
builder  in  violation  of  his  contract  and  without  the  knowledge 
of  the  county  substitutes  a  lighter  material  than  that  agreed 
upon,  the  contractor's  surety  cannot  insist  upon  its  discharge 
from  liability  for  his  wrong,  on  the  ground  of  a  material 
change  in  the  contract  without  its  consent;  and  the  county 
is  not  charged  with  notice  of  the  change  pending  completion 
of  the  work  because  of  the  knowledge  of  its  engineer,  cor- 
ruptly induced  by  the  builder  to  acquiesce  in  the  scheme  for 
defrauding  the  county.    Idem, 

Guaranty:  Liability  of  guarantor.  A  contract  of  guaranty 
which  is  absolute  fixes  the  liability  of  a  guarantor  as  com- 
pletely as  that  of  a  surety;  and  if  conditional,  failure  to  give 
notice  of  the  principal's  default  will  not  discharge  the  guaran- 
tor, in  an  absence  of  a  showing  of  prejudice  resulting  from 
the  laches.    Idem, 

TAXATION. 
Taxation  of  nonresident:    Jurisdiction.    Nonresidence  of  a  tax 
payer  will  not  deprive  the  court  of  jurisdiction  on  appeal  from 
the  action  of  a  local  board  of  review  in  refusing  to  set  his 
assessment  aside.    Shirk  v.  Board  of  Review,  230. 

Exemption  from  taxation:  Assessment  elsewhere.  One  seeking 
to  establish  his  claim  of  exemption  from  taxation  on  the 
ground  of  nonresidence  is  not  required  to  show  that  his 
property  was  assessed   elsewhere.    Idem. 

Stock  of  foreign  corporation.  The  capital  stock  of  a  foreign 
corporation  is  to  be  assessed  to  the  owner  residing  within 
the  State  at  his  place  of  residence,  regardless  of  its  assess- 
ment in  the  foreign  State.    Judy  v.  Beckwith,  24. 

Same:  Classification.  For  the  purposes  of  taxation  shares  of 
stock  in  a  corporation  are  classified  as  personal  property. 
Idem, 

Same:    Double  taxation.    The   taxation   of  corporate   stock  in 
the  domicile  of  the  corporation  and  also  to  the  owner  residing 
Vol.  137  lA,n-52  > 
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in  another  State  is  not  double  taxation  within  the  condemna- 
tion of  the  law;  it  is  only  where  the  additional  burden  is  im- 
posed upon  the  same  property  by  the  same  sovereignty.    Idem, 

Same.  There  is  a  distinction  between  the  capital  stock  of  a  cor- 
poration and  the  shares  of  its  capital  stock;  each  represent 
different  property  rights  which  are  the  subject  of  taxation. 
Idem, 

Same:  Constitutional  law.  The  statutes  authorizing  the  listing 
and  assessment  of  shares  of  capital  stock,  held  by  residents  of 
the  State  in  a  foreign  corporation,  are  not  unconstitutional  in 
the  sense  that  they  are  not  uniform  in  operation.    Idem. 

TAX  TITLES.    See  Mortgages. 

TELEGRAPHS  AND  TELEPHONES. 
Telephone  companies:  De  facto  corporations:  EstoppeL  De- 
fendant was  a  member  of  one  of  three  informal  mutual  tele- 
phone associations,  a  portion  of  whose  members  agreed  upon 
consolidation  and  the  adoption  of  articles  of  incorporation,  and 
elected  officers  and  directors.  Prior  to  incorporation  the 
proposed  directors  contracted  with  an  existing  telephone  com- 
pany for  joint  operation  of  their  lines,  but  upon  subsequent 
disagreements  the  defendant  and  another  proposed  director 
refused  to  act  further  and  the  board  attempted  to  fill  their 
places.  The  reorganized  board  levied  an  assessment  for  in- 
corporation and  other  expenses  which  defendant  and  others 
refused  to  pay.  Afterwards  articles  of  incorporation  were 
signed  and  filed  by  one  member  from  each  of  two  of  the 
original  associations  and  two  from  the  third,  but  the  articles 
did  not  include  or  recognize  as  members  all  who  previously 
attempted  to  act  as  directors,  and  did  not  ratify  their  action. 
Held,  that  the  attempted  assessment  could  not  be  enforced 
against  the  defendant  on  the  theory  that  there  was  a  de  facto 
corporation;  and  never  having  participated  in  the  levy  of  the 
assessment,  the  work  of  incorporation  or  its  benefits,  he  was 
not  estopped  to  question  the  validity  of  the  organization  or  the 
assessment.    Middle  Branch  Tel.  Co.  v.  Jones,  396. 

Same:  Assessment  of  members:  validity.  The  defendant  hav- 
ing withdrawn  from  the  proposed  organization  and  its  board  of 
directors  prior  to  the  levy  of  the  assessment  and  incorpora- 
tion, and  not  thereafter  seeking  membership  in  the  corpo- 
ration nor  participating  in  its  benefits  and  privileges,  the  as- 
sessment levied  upon  him,  so  far  as  it  related  to  the  expense 
of  the  incorporation,  was  invalid.    Idem. 

Same:    Severance  of  telephone  connection.    Where  the  corpora- 
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tion  thus  formed  never  acquired  ownership  of  the  line  with 
which  defendant  was  connected  and  never  assumed  to  accept 
the  same,  or  the  members  of  the  association  as  members  of  its 
company,  but  acquired  simply  an  interest  in  a  common  switch- 
board with  which  the  rural  association  connected,  it  had  no 
power  to  compel  a  severance  of  his  connection  with  the  line 
,  owned  by  the  rural  company  to  which  he  belonged,  for  fail- 
ure to  pay  an  assessment  for  the  expense  of  maintaining  the 
switchboard;  although  defendant  might  be  obligated  to  con- 
tribute ratably  to  its  maintenance  on  penalty  of  having  the 
switching  service  discontinued  as  to  him.    Idem, 

Telegn^hs:  Negligent  transnussion.  It  is  negligence  on  the 
part  of  a  telegraph  company  to  erroneously  designate  the  name 
of  the  addressee  of  a  message  in  transmitting  the  same.  Hise 
V.  Tel.  Co.,  329. 

Same:  Negligence  of  addressee's  agent.  Under  the  evidence 
disclosed  by  the  record  it  is  held  that  the  question  of  whether 
the  negligence  of  the  addressee's  agent,  in  failing  to  designate 
the  correct  place  for  the  delivery  of  a  message,  was  a  question 
of  fact  and  a  directed  verdict  for  defendant  on  that  question 
was  erroneous.    Idem, 

Same:  Recovery  of  damages.  The  negligence  of  a  telegraph 
company  in  failing  to  deliver  to  a  real  estate  broker  a  message 
announcing  a  prospective  purchaser,  to  whom  he  might  have 
made  a  sale,  is  not  excused  by  reason  of  the  fact  that  he  sub- 
sequently sold  the  land  to  another  at  a  greater  profit.    Idem, 

TENDER.    See   Corporations. 

TRUSTS.    See  Husband  and  Wife  —  Wnxs. 

Acceptance  by  Beneficiary:  Enforcement.  The  deed  of  a 
husband  conveying  property  to  his  wife  and  delivered  to  a 
third  person  as  trustee,  together  with  a  contemporaneous  in- 
strument creating  the  trust  and  directing  delivery  of  the  deed 
to  the  wife  upon  payment  by  her  of  a  stated  sum  for  the 
benefit  of  other  heirs,  will  be  construed  as  one  instrument, 
and  an  acceptance  of  the  deed  by  the  wife  will  relate  back  to 
the  date  at  which  it  was  delivered  to  the  trustee;  and  the 
beneficiaries  will  be  entitled  to  enforce  their  rights  against 
the  trustee,  though  neither  they  nor  the  grantee  knew  of  the 
provision  for  their  benefit  until  after  the  death  of  the  grantor; 
and  this  is  true  whether  the  transaction  be  regarded  as  a 
trust  or  a  gift.    In  re  Estate  of  Podhajesky,  742. 

Same:  Gifts.  A  person  owning  property  of  any  kind,  whether 
legal  or  equitable,  may  give  the  same  in  his  lifetime  either 
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directly  to  the  donee,  or  by  a  suitable  declaration  in  trust  to  a 
third  person  for  the  benefit  of  the  donee,  and  may  authorize 
a  delivery  thereof  after  his  death.    Idem, 

VENDOR  AND  VENDEE.    See  Conveyances. 

VENUE.    See  Change  of  Venue. 

VERDICT.    See  FkNCES— PkAcncE. 

ULTRA  VIRES  ACTS.    See  Municipal  Cotporations. 

UNIFORMITY  OF  LAWS.    See  Statutes. 

WAIVER.    See  Municipal  Corporations. 

WARRANTIES.    See  Sales. 

WILLS.    See  Estates  op  Decedents. 

Agreement  to  contest:  Public  policy.  An  agreement  among 
beneficiaries  under  a  will  to  resist  its  probate  and  procure 
it  to  be  set  aside  so  as  to  cut  off  the  interest  thereunder,  not 
then  vested,  of  one  not  a  party  of  the  agreement,  is  against 
public  policy  and  void  and  no  recovery  can  be  had  on  the 
agreement.    Cochran  v.  Zachery,  585. 

Same.  An  agreement  by  a  trustee  under  a  will  which  contem- 
plates an  abandonment  and  defeat  of  the  trust  without  regard 
to  the  interest  of  those  for  whose  benefit  the  appointment  is 
made,  and  which  is  in  violation  of  the  trust  reposed,  is  against 
public  policy  and  void;  although  the  agreement  was  made  be- 
fore an  acceptance  of  the  trust  or  probate  of  the  will.    Idem. 

Same:  Champerty.  A  contract  by  which,  for  a  consideration,  a 
trustee  named  in  a  will  is  to  join  with  the  other  heirs  and 
devisees  to  set  the  instrument  aside,  is  void  as  a  species  of 
champerty  and  maintenance.    Idem. 

Election  by  widow:  Estoppel  to  claim  distributive  share.  Under 
the  provision  of  section  2452,  Code  1873,  a  widow's  interest 
in  the  estate  of  her  husband  could  not  be  effected  by  any 
provision  of  his  will,  unless  she  clearly  and  unequivocally 
consented  thereto  and  such  consent  was  made  a  matter  of 
record;  and  no  declaration  or  act  Of  hers  relative  to  the  prop- 
erty, short  of  a  statutory  election,  could  operate  to  deprive 
her  of  her  distributive  share,  or  defeat  her  disposition  thereof 
by  will.    Jones  v.  Jones,  382. 

Estate  devised.  A  devise  of  property  to  testator's  widow,  con- 
ditioned only  against  remarriage,  carries  the  absolute  title. 
Busby  V.  Busby,  57. 
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Same:  Trust  fund.  The  bequest  of  a  fund  in  trust  for  testator's 
widow,  without  condition  except  remarriage,  passes  title  to  the 
fund  itself  though  only  the  income  is  to  be  paid  over  to  her; 
and  this  would  be  true  were  the  bequest  in  form  of  words  of 
the  income  alone.    Idem. 

Same:  Codicil:  Change  of  Donee's  Interest  A  codicil  which 
merely  directs  the  manner  in  which  a  devise  in  trust  for  the 
widow  shall  be  secured  does  not  have  the  effect  to  change  the 
absolute  bequest  of  the  fund  into  a  life  interest  therein.    Idem, 

Undue  influence:  Burden  of  proof:  Evidence.  Undue  influence 
in  the  making  of  a  will  which  will  avoid  the  instrument  must 
be  proven  by  the  party  alleging  it,  and  must  be  shown  that 
it  operated  upon  the  mind  of  the  testator  at  the  very  time 
Ihe  will  was  executed  to  such  an  intent  that  the  will  was 
the  result  thereof.  Evidence  held  insufficient  to  show  such 
influence  as  to  justify  setting  the  will  aside.    Gates  v.  Cole,  613. 

Same.  Neither  opportunity  to  exercise  undue  influence,  nor 
advice  and  solicitation,  will  render  a  will  invalid  unless  it  is 
further  shown  that  the  testator's  will  was  overcome  thereby. 
Idem, 

Same:  Testamentary  ci^dty:  Senile  dementia:  Evidence. 
Where  senile  dementia  is  relied  upon  to  invalidate  a  will  it 
must  appear  that  the  disease  had  progressed  to  such  a  stage 
that  the  testator  had  not  the  requisite  intelligence  to  compre- 
hend the  condition  and  extent  of  his  property,  and  the  persons 
who  would  ordinarily  be  his  beneficiaries.    Idem, 

Presumption  as  to  inci^adty:  Burden  of  .proof.  The  burden 
of  proving  a  condition  of  mind  rendering  a  testator  incapable 
of  making  a  will  is  upon  the  contestant,  but  when  once 
established  the  presumption  of  its  continuance  arises;  this 
presumption,  however,  may  be  overcome,  but  on  this  question 
the  proponent  has  the  burden.    Idem. 

Incapacity:  Evidence.  Evidence  reviewed  and  held  insufficient 
to  show  senile  dementia  rend*ering  the  testator  incapable  of 
making  a  will.    Idem, 
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